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ARCHES  GOUBT  OF  CANTEBBUBY. 

CODRTAIL  V.  HOMFRAY— p.  1. 

Iq  ft  defiunation  8iiit»  the  defendant  having  been  enjoined  penance*  and  condemned  in 
costSf  and  to  an  appeal  from  his  dismiasal  without  such  penance  beings  duly  perform- 
ed, haying  given  an  affirmative  issue,  the  Court  directed  penance  to  be  performedf 
as  origiiiiuly  decreed,  and  condemn^  the  defendant  in  the  further  costs. 

Though  an  affirmative  issue  to  a  libel  of  appeal  from  a  definitive  sentence  be  given,  the 
process  must  be  transmitted,  where  the  Court  of  appeal  has  to  take  any  step  requir- 
ing a  loiowlcdge  of  the  proceedings,  or  of  the  sentence  of  the  Court  below. 


BROWN  V.  BROWN— p.  5. 

An  assignment,  apparently  fraudulent  and  colorable,  by  the  husband  of  all  his  property 
after  the  commencement  of  a  suit  by  the  wife  for  divorce,  cannot  affect  her  title  to 
alimony  pendente  UU,  The  Court  allotted  alimony  pendente  Ute  at  the  rate  of  SOI  per 
annum  out  of  an  mcome  of  140/.,  and  refused  to  ulow  the  monition  not  to  issue  till 
after  fifteen  days. 

This  was  a  cause  of  divorce  brought  by  the  wife  against  the  husband; 
and  the  present  application  respected  ^Hmonj  pendente  lite*  {a) 

The  King^s^  Advocate  and  Lushington,  for  Mrs.  Brown. 

Phillimdre  and  JlddamSf  contnu 

Judgment. 

Sir  John  Nicholl.  ^ 

The  affidavits  upon  which  the  husband's  counsel  have  commented, 
were  made  a  year  and  a  half  ago,  and  for  the  purpose  of  allotting  money 
on  account  of  alimony:  I  infer  that  from  the  date  of  them,  just  prior  to 
the  long  vacation  in  1827,  when  a  sum  of  50/.  was  decreed  to  the  wife. 
The  Court  cannot  now  advelt  to  them.     If,  as  it  has  been  asserted,  the 

(a)  The  eariier  sta^s  of  this  cause  axerepoited  in  1  Hagpid,  5S3« 


r> 


13  Brown  v.  Bsown.  M.  T.  1828. 

wife  is  entitled  to  a  separate  income  of  forty  guineas,  payable  by  a  Mr. 
Rowlett,  the  husband  should  have  stated  tiiat  circumstance  in  his  an- 
swers or  put  it  into  plea:  but  the  assertion  is  directly  in  opposition  to 
Rowlett's  j^davit:  "  That  he  does  not  consider  there  is  the  slightest 
obligation  upon  him  to  continue  the  allowance. '^  The  question  then 
must  be  decided  on  the  answers. 

The  suit  is  brought  by  the  wife  aeainst  her  husband  for  cruelty  and 
adultery,  and  she  was  put  to  a  considerable  difficulty  at  the  outset,  for 
the  husband  haying  denied  the  validity  of  the  marriage  she  was  com- 
pelled to  prove  it.  This  necessainly  entailed  on  her  much  expense,  and 
only  50/.^  has  been  allotted  on  account  of  alimony.  The  Court  saw,  in 
the  aspect  of  the  suit,  sufficient  to  wish  that  it  might  terminate  in  some 
arrangement  out  of  Court,  but  that  recommendation  failed  and  the  wife 
is  now  proceeding  in  her  original  suit  There  being  then  a  valid  mar- 
riage and  no  proof  of  a  separate  income,  the  wife  is  entitled  to  a  mainte- 
nance pending  the  cause,  and  that  maintenance  must  be  allotted  according 
to  the  husband's  faculties.  Ke  does  not  deny  that  at  the  commencement 
of  the  suit,  and  I  should  think  up  to  a  pretty  late  period,  he  was  pos- 
sessed of  certain  property  and  income  now  conveyed  in  trust  for  the 
children  of  a  former  maiTiage.  Some  of  them  are  grown  up;  for  the 
son  has  been  examined  as  a  witness,  and  a  daughter  is  the  wife  of  the 
trustee  to  whom  the  property  is  assigned.  Brown  has  thought  fit  to 
abandon  farming,  and  has  conveyed  away  not  only  the  land,  but  his 
stock,  crops,  and  even  household  furniture;  and  this  too  since  the  suit 
began;  the  intended  efiect  of  this  assignment  then  is  to  deprive  his  wife 
of  her  maintenance.  I  do  not  mean  to  suggest  that  this  assignment  was 
made  witli  the  knowledge,  much  less  by  the  advice,  of  the  practitioners 
here;  but  I  must  consider  it  fraudulent  and  colourable.  If  such  a  con- 
trivance could  avail,  no  injured  wife  could  ever  hope  for  justice.  I 
shall  consider  the  case  therefore  as  if  no  such  circumstance  had  ap- 
peared. 

What  is  his  income?  A  person  who  would  resort  to  such  contrivances 
will  not  have  the  credit  of  over  estimating  his  property;  he  would  ra- 
ther be  suspected  of  undervaluing  it  He  admits  that,  at  the  com- 
mencement of  this  suit,  he  had  a  copyhold  farm  of  ei^ty  acres,  of  the 
value  of  4,200/. ;  but  that  it  is  incumbered  with  a  mortgage  of  1200/. ; 
he  admits,  however,  that  this  property  is  tithe  free;  and  that  the  hus- 
bandry implements,  the  stock  and  crops  communibus  annis,  were 
worth  500/.,  and  that  his  furniture  was  worth  50/. ;  but  he  asserts  that 
now  there  is  notliing  remaining  to  him  except  his  mere  wearing  ap- 
parel. If  the  effect  of  tlie  assignment  has  been  to  leave  him  so  desti** 
tute,  I  am  surprised  that  he  has  not  applied  to  sue  in/ortna  pauperis. 
However,  the  income  out  of  his  farm  was  at'  least  200/.,  but  it  was  re- 
duced to  140/.  by  the  payment  of  the  interest  of  the  mortgage.  Mrs. 
Brown  is  entitled  to  be  dimented  as  if  living  with  him  as  his  wife,  and 
the  wife  of  such  a  person  could  not  maintain  herself  decently  for  less 
than  50/.  per  annum.  I  shall,  on  these  grounds,  and  more  especially, 
seeing  the  means  to  which  he  has  resorted  for  reducing  his  faculties, 
allow  her  that  sum;  and  he  must  betake  himself  to  some  occupation  in 
order  to  enable  him  to  provide  the  necessary  funds  for  this  allowance. 
I  must  repeat  strongly  my  earnest  recommendation  that  this  case  should 
h%  settled  out  of  Court 
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I  allot  50/.  a  year  as  alimony^  pending  suit,  to  commence  from  the 
return  of  the  citation,  the  money  already  paid  on  account  being  first 
deducted. 

The  Proctor  of  the  husband  prayed,  that  the  monition  should  not  go 
out  till  after  fifteen  days. 

The  Court  said,  that  the  suit  had  already  been  depending  two  years; 
that  the  wife  had  had  only  80/.,  and  that  consequently  there  was  still  a 
balance  due  to  her.  The  delay  in  the  issue  of  the  monition  was  quite 
unusual,  and  it  saw  no  reason  for  departing  from  the  ordinary  practice. 


ll^'  HAMERTON  v.  HAMERTON.— p.  8.    7  ^  £.^  .  /;.  i  t 

When  no  indecent  fkmifiaritjr,  proximate  act.  Or  peraonal  freedom  (ezoept  two  kisses), 
and  no  circumstances  infemng  adultery,  are  proved;  letters  from  the  alleged  psra^ 
mour,  found  in  the  wife's  possession,  but  not  necessarily  implying  the  commission  of  / 

adultery,  will  not  support  a  sentence  of  separation  by  reason  of  her  adultery:  but  if 
the  eTidence  raises  a  suspicion  that  an  adulterous  intercourse  is  carrying  on  between 
Uie  paities  accused,  the  Court  may,  upon  affidavits,  rescind  the  conclusion,  and  aUow 
the  husband  to  give  in  an  allegation. 

The  Court  cannot  separate  on  improper  conduct  short  of  actual  adultery.  The  law  does 
not  require  direct  evidence  of  the  very  act  committed  at  a  specific  time  and  place;  but 
Ae  Court  must  be  satisfied  that  actuid  adultery  has  been  committed. 

This  case,  in  some  of  its  earlier  stages,  is  reported  in  1  Haggard,  23. 
It  was  now,  at  the  hearing,  argued  by  Lushin^ton  and  Dodson,  for    , 
Major  Hamerton^  and  by  &e  King's  ^Advocate  and  Jiddams^  contra. 

Judgment. 
Sir  John  Nicholl. 

This  is  a  suit  for  separation  a  mensa  et  tharoy  by  reason  of  adultery, 
brought  by  the  husband  against  his  wife.  The  parties.  Major  William 
Hamerton,  an  officer  of  Artillery,  and  Miss  Isabella  Romer,  were 
married  at  the  British  Ambassador's  chapel  at  Paris,  in  December, 
1818,  and  of  that  marriage,  which  is  confessed  and  sufficiently  proved 
as  the  substratum  of  the  suit,  there  is  issue  one  daughter  now  living, 
and  about  nine  years  of  age. 

The  parties  cohabited  together  from  their  marriage,  and  up  to  the 
25th  of  March,  1827,  at  various  places — principally  abroad;  but,  for 
the  last  seventeen  months  of  that  period,  at  Cheltenham:  they  then 
separated,  he  having  dismissed  her  lus  house  on  finding  certain  letters; 
and  no  subsequent  cohabitation  is  suggested;  for  she  soon  after  went 
^th  her  mother  to  Tours  in  France,  and  has  ever  since  remained 
abroad. 

During  their  residence  at  Cheltenham,  which  began  in  August,  1825, 
they  lived,  first,  at  a  house  in  Montague  Place  till  the  spring  of  1826, 
and  then  removed  to  Fancy  Hall,  where  they  continued  the  remainder 
of  the  time.  At  No.  1,  Bellevue  Place,  near  their  former  residence, 
there  dwelt  an  elderly  lady,' the  widow  of  an  officer  of  rank,  Mrs.  Ma- 
thews, who  had  been  the  intimate  friend  of  Mrs.  Romer,  the  mother 
of  Mrs.  Hamerton,  and  of  Mrs.  Hamerton  herself  from  her  infancy. 

The  libel  charges  adultery  with  Mr.  Bushe,  a  married  man,  who 
with  his  wife,  Liuly  Louisa  Bushe,  lived  at  No.  2.  Oxford  Terrace. 
The  acquaintance  is  aOeged  to  have  commenced  at  a  fancy  ball  given  by 


I      14      Hamerton  v.  Hamertok.  M.  T.  1828. 

I  Mrs.  Hamerton  in  January  IB26;  though  from  some  part  of  the  evi- 

dence it  appears,  that  an  acquaintance  between  Mr.  Bushe  and  Major 
Hamerton  subsisted  previously. 

The  fifth  article  of  the  libel  pleads  that  Mrs.  Hamerton  arid  Bushe 
first  became  acquainted  at  a  fancy  ball,  to  which  I  have  just  referred, 
and  then  alleges  "that  soon  after  the  commencement  of  their  acquain- 
tance an  improper  intimacy  entirely  unknown  to  the  husband  took  place 
between  them,  and  that  at  such  time  they  have  committed  adultery." 
The  sixth  pleads  "that  in  the  spring  of  1827  Bushe  availed  himself  of 

%  every  opportunity  unknown  to  Hamerton,  and  during  his  absence  out 

hunting  6t  elsewhere,  to  keep  up  an  improper  intercourse  with  Mrs. 
Hamerton;  that  he  very  frequently  met  her  by  appointment  (particularly 
at  the  house  of  Mrs.  Mathews,  No.  1,  Bellevue  Place,  Cheltenham), 
and  on  many  occasions  gave  her  notes  or  letters,  conversed  with  her 
for  considerable  periods  of  time,  and  occasionally  in  French."  No 
adultery  nor  indecent  familiarity  is  specifically  alleged  in  either  of  these 
'  two  articles;  no  impropriety  but  this  correspondence  by  notes.  Now, 
that  subsequent  to  this  acquaintance,  a  great  intimacy  arose,  and  that 
frequent  interviews  in  the  streets  and  at  other  places  by  appointment, 
and  that  improper  conduct  took  place,  is  pleaded  in  the  eighth  and  ninth 
articles.(a)  The  eighth  alleges,  "  that  in  March  or  April,  1826,  Mrs. 
Hamerton,  being  out  in  the  carriage  with  her  little  girl,  met  Bushe, 
who  said  to  her  in  French,  ^  If  you  will  go  to  No.  1,  Bellevue  Place,  I 
will  meet  you  there;'  that  she  immediately  returned  h6me,  left  her 
daughter,  and  proceeded  to  No.  1,  Bellevue  Place,  where  on  her  arrival 
she  was  met  by  Bushe:  that  Mrs.  Mathews  went  up  stairs;  and  that 
Bushe  and  Mrs.  Hamerton  remained  alone  together  in  the  parlour,  (the 

/Ijy.Jt  blinds  of  which  were  drawn  down)  for  upwards  of  twenty  minutes,  and 
'  during  such  time  committed  adultery.''  Here  is  an  averment  of  adul- 
tery, but  the  witnesses  examined  do  not  prove,  in  this  parlour,  (for  there 
it  is  laid)  any  indecent  familiarity,  nor  any  thing  beyond  a  mere  visit. 
>  It  is  true  that  the  blinds  were  down,  but  that  was  the  habit  of  the  house: 
it  cannot  be  pretended  that  these  averments  of  adultery  are  in  any  way 
proved,  so  that  the  Court  can  receive  them  as  a  fact  established  against 
the  wife. 

The  ninth  article  pleads,  **  that  a  few  days  afterwards,  being  in  or 
^  about  March  or  April  1826,  Mrs.  Hamerton  being  in  her  carriage,  in 
the  High  Street,  Cheltenham,  met  Bushe,  who,  after  conversing  with 
her,  ordered  the  carriage  to  go  to  Malcolm  Ghur,  (a  retired  spot  in  the 
outskirts  of  the  town)  ^the  residence  of  Major  and  Mrs.  Croker;  that  the 
footman  then  told  Mrs.  Hamerton  he  had  just  seen  them  pass  by,  but 
.  fl^he  desired  him  to  go  to  Malcolm  Ghur:  that  on  arriving  there,  the  foot- 
man knocked  at  the  house  door,  and  returning  to  the  carriage  found 
Bushe  with  Mrs.  Hamerton,  and  they  remained  together  alone  for  above 
half  an  hour." 

I  do  not  understand  that  any  impropriety  or  familiarity  is  alleged  on 
that  occasion. 

The  tenth  article  alleges,  that  about  a  month  after  the  meeting, 
pleaded  in  the  ninth  article,  (being  therefore  in  March  or  April)  Major 

(a)  The  serenth  article, in  substance,  pleaded,  "that  Mr*.  Hamerton,  after  her  inti- 
macy with  Budie,  entirely  changed  her  usual  habits,  and  becwne  very  inattentive  to  her 
child  of  whom  she  had  been  previously  exceeding^ly  fond." 
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Hamerton)  bavins  reaflOD  to  believe  that  Busbe  was  a  person  of  loose 
motalsy  desired  his  wife  to  break  oi[  all  acquaintance  with^  and  to  cease 
speaking  to,  him;  that  notwithstanding  such  direction,  she  continued 
clandestinely  to  meet  Bushe,  and  keep  up  an  adulterous  intercourse  with 
him.'' 

Of  this  interdict  at  this  time  there  is  no  proof.  Two  witnesses  are 
examined  on  this  article.  Parsloe,  who  was  in  Captain  Mathews'  ser- 
vice while  at  his  mother's  at  Cheltenham,  in  the  spring  of  1826,  knows 
of  no  interdict.  Welch,  Major  Hamerton's  footman,  speaks  to  an  in- 
terdict in  January,  1827.  tindoubtedly  if  Major  Hamerton  was  per- 
suaded that  Bushe,  a  man  of  dissolute  habits,  was  in  pursuit  of  his  wife, 
though  he  cannot  be  suspected  of  criminal  imprudence  or  connivance; 
yet  it  would  have  been  an  act  of  more  caution  if  he  had  withdrawn  from 
Cheltenham,  a  mere  casual  residence,  where  his  frequent  absences  in 
hunting  exposed  his  wife  more  unprotectedly  to  Bushe's  approaches. 
Though  this  does  not  amount  to  connivance,  one  of  the  basest  offences 
that  can  be  imputed,  yet  it  does  amount  to  want  of  prudence,  particu- 
larly considering  the  opportunities  that  the  habits  of  such  a  town  as^ 
Cheltenham  furnish.  The  eleventh  and  twelfth  articles  plead  factc^ 
which  I  will  consider  hereafter. 

The  thirteenth  charges  adultery  in  London,  and  at  a  house  near  Ful- 
ham;  but  there  is  no  proof  that  the  parties  ever  met  in  London  or  at 
Fulhum. 

On  the  fourteenth  article,  there  is  no  evidence  that  anything  criminal 
occurred  at  Pittville  in  July  1826. 

The  fifteenth  alleges  a  meeting  at  the  house  of  one  Adamson;  but 
there  is  no  proof  that  they  were  ever  in  the  house  together.  This  ift 
kid  as  happening  the  latt«-  end  of  February  1827,  and  it  is  proved  that 
Mrs.  Hamerton  was  seen  coming  t)ut  of  that  street  and  going  to  Colonel 
OUney's,  and  that  Bushe  also  came  out  of  the  street  soon  afterwards  and 
went  to  his  own  house.  This  may  be  suspicious,  but  it  is  no  proof  that 
they  had  seen  each  other,  much  less  that  they  had  met  at  Adamson's, 
and  there  committed  adultery.  It  is  charged  that  she  was  much  flushed, 
and  that  her  dress  was  disordered  when  she  arrived  at  Colonel  Ollney's,. 
and  on  her  return  home.  If  it  had  been  proved  that  she  had  been  at 
Adamson's,  these  other  circumstances  might  have  aided,  but  no  meet- 
ing is  proved;  and  considering  she  was  naturally  of  a  florid  complexion, 
and  had  walked  through  the  air  in  the  month  of  February,  it  is  not  sur- 

E rising  that  her  colour  should  be  heightened:  at  Colonel  Ollney's  she  sat 
y  the  Are  and  had  a  handscreen;  she  again  walked  through  the  air 
home,  and  appearing  flushed  when  she  arrived  there,  her  husband  asked, 
<<What  made  her  face  look  so  red,"  and  said,  "It  looked  very  odd;'* 
he  was  suspicious  and  showed  himself  jealous;  but  there  was  no  disor- 
der of  dress  that  the  servant  observed  either  at  that  time,  or  when  she 
dressed  her  hair  before  dinner;  no  agitation  of  manner  that  attracted  at- 
tention; nothing  to  show  improper  personal  correspondence. 

The  next  charge,  on  the  sixteenth  article,  is  at  a  house  called  the  Pa- 
vilion.    Bushe  took  this  house  on  the  fourth  of  March,  1827,  and  the 
separation  took  place  on  the  25th,  and  there  is  no  proof  that  Mrs.  Ha- 
.  merton  ever  was  in  that  house,  nor  is  it  even  to  be  inferred  from  the 
letters  of  Bushe  found  in  her  possession. 

As  far  then  as  the  oral  evidence  goes,-  there'  is  nb  proof  of  actual 
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adultery.  If  there  is  any  proof  it  must  be  on  the  eleventh  and  twelfth 
articles,  which  plead  the  letters.  These  letters  begin  in  January  and 
end  on  the  15th  of  March;  and  Bushe,  in  the  last  of  them,  talks  of  return- 
ing to  Cheltenham  on  the  25th,  on  which  day  the  discovery  was  made. 
What  then  are  the  proofs  on  the  libel  of  actual  adultery?  for  the 
Court  cannot  separate  on  improper  conduct,  short  of  actual  adultery; 
such  conduct  may  lead  up  to  the  proof  of  guilt;  and  it  is  true  that  the 
law  does  not  require  direct  evidence  of  the  very  fact  committed  at  a 
specific  time  and  place,  but  it  does  require  the  Court  to  be  satisfied 
Ja.  ^  that  actual  adultery  has  been  committed.  That  is  the  principle  laid 
down  and  admitted  by  the  counsel  on  both  sides,  <<  that  there  must  be  a 
surrender  of  her  person  to  the  embraces  of  the  party  with  whom  the  of- 
fence is  charged."  Though  the  intercourse  is  alle^^  to  have  been  kept 
up  for  above  twelve  months,  and  though  thirty  witnesses  have  been  ex- 

j^  amined,  yet  no  indecent  familiarity  is  even  laid;  no  proximate  act  is 
pleaded  in  the  libel;  and  no  personal  freedoms  are  observed,  except  that 

^  two  witnesses  speak  to  a  kiss;  one,  on  a  staircase  at  a  ball;  the  other, 
while  Bushe  was  handing  her  into  the  carriage,  the  witness  standing  at 

V  the  door  of  the  house.  These  kisses  are  not  pleaded  in  the  fifth  article, 
on  which  the  witnesses  depose  to  them,  are  not  strictly  evidence  on  that 
article,  and  should  scarcely  have  been  taken  down.  Herbert,  a  confec- 
tioner at  Cheltenham,  of  the  ase  of  twenty  only  at  the  time  of  his  ex- 
amination, speaks  to  the  first  it  was  at  the  fancy  ball  in  January,  1826 
— ^the  very  commencement  of  their  acquaintance;  though  Welch  says, 
that  Hamerton  and  Bushe  were  acquainted  long  before.     Mrs.  Hamer- 

;^    ton  undoubtedly  ought  to  have  resented  this  conduct;  but  it  is  a  slight 

cilrcumstance  except  as  shoiving  the  amurance  and  libertinism  of  Bushe. 

The  other  witness  is  Main:  he  says  <<  that  he  was  waiting  at  a  party 

at  Colonel  Crowder's,  about  March,  1826,  and  that,  while  at  the  hall- 

j^  door,  he  heard  the  sound  of  a  kiss  after  Bushe  had  handed  Mrs.  Ha- 
merton into  the  carriage;  and  that  they  afterwards  shook  hands."     The 

jt  kiss,  then,  might  be  on  the  hand;  for  it  is  not  very  credible  that  she 
should  have  ventured  further  in  sight  of  this  servant  The  fact,  I  re- 
peat, is  not  pleaded,  and  at  the  utmost  it  is  slight  No  other  personal 
familiarity  is  then  spoken  to,  except  the  shaking  of  hands,  which  is  so 
almost  universally  practised  in  modern  manners,  that  it  cannot  lead  to 
an  inference  of  improper  intimacy:  whether,  the  constant  habit  tends 
much  to  support  the  delicacy  and  propriety  of  females  may  admit  of  dif- 
ferent opinions,  it  is  to  be  considered  as  the  common  intercourse  of  so^ 
ciety  that  may  occur  without  guilt 

What  then  is  the  proof  of  guilt  at  Mrs,  Mathews'?  The  charges  are 
laid  in  the  sixth,  eighth,  eleventh,  and  twelfth  articles.     The  sixth  is  a 
mere  general  and  introductory  article;  and  I  have  sufSciently  noticed  it 
^  ^  The  eighth  also  has  been  adverted  to;  and  I  may  here  again  remark,  that 

^ .  in  that  room  the  blinds  were  usually  down;  there  was  no  sofa  in  it;  no 
familiarity  was  seen,  and  the  door  was  not  fastened.  No  witness, 
though  three  have  been  examined,  ventures,  upon  any  sufficient  ground, 
to  swear  to  a  belief  that  adultery  was  committ^  in  that  parlour.  Welch 
rather  negatives  it 

The  eleventh  and  twelfth  articles  are  very  loose:  hardly  time  or  place 
is  so  flpecifically  fixed  as  to  afibrd  an  opportunity  to  meet  the  charge. 
The  eleventh  pleads  <<  that  notwithstanding  the  direction  given  by  Ma* 
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jor  HamertoQ  to  his  wife  (as  set  forth  in  the  tenth  article)  and  within  a 
few  days  after,  she  stopped  and  conversed  with  Bushe  in  Sherborne  Walk; 
that  they  again  shortly  afterwards  made  an  appointment  t%meet  at  Mrs. 
Mathews',  at  No.  1,  Belle vue  Place,  at  the  dtoor  of  whose  house  he  met 
her,  and  they  went  in  together,  and  remained  in  one  of  the  rooms  with  ^  /^,fb 
the  blinds  drawn  down  for  a  considerable  time;  and  on  that  occasion 
committed  adultery.''     But  the  twelfth  article  is  the  most  important  IjoxLsi 
It  pleads  '^that  during  the  summer,  autumn,  and  winter  of  1826,  and    tf 
the  beginning  of  1827,  Bushe  and  Mrs.  Hamerton  continued  clandes-^*  y^'* 
tinely  to  carry  on  their  intimacy;  that  on  several  occasions,  and  particu* 
larly  in  July  and  December,  1826,  and  also  in  January  and  February, 
1827,  they  met  at  No.  1,  Belle  vue  Place,  and  remained  for  considerable 
spaces  of  time  alone  together  in  a  room  belonging  to  that  house,  and 
then  and  there  on  each  of  these  occasions  committed  adultery. " 

This  is  laid  in  such  a  way  that  it  is  impossible  for  the  party  to  defend 
herself.  Nothing  but  very  clear  evidence,  that  they  did  meet  on  some 
occasion,  would  very  consistently  with  justice  warrant  the  Court  in  con* 
eluding  that  she  was  guilty  of  the  crime  imputed:  it  must  be  such  evi* 
dence  as  would  allow  the  wife  to  counterplead  even  after  publication. 

Two  maid-servants,  Hargrave  and  Bright,  depose  to  these  articles.  To 
what  does  their  evidence  amount?  Mrs.  Hamerton  was  almost  an  adopt- 
ed child  of  Mrs.  Mathews;  she  was  very  frequently  at  her  house,  at  all 
times  of  the  day.  Mrs.  Mathews  had  a  son.  Captain  Mathews,  who  ac- 
cording to  the  evidence  of  Parsloe  and  Bright,  was  staying  at  her  house  > 
eight  or  nine  months  till  June  1826.  Bushe  was  intimately  acquainted 
with  Captain  Mathews,  and  often  called  upon  him;  Bushe,  too,  probably 
might  go  still  mor6  frequently  for  the  sake  of  seeing  and  of  endeavour- 
ing to  seduce  Mrs.  Hamerton;  but  after  Captain  Mathews  left  Chelten- 
ham in  June  1826,  Mrs.  Romer,  Mrs.  Hamerton's  mother,  was  at  Mrs. 
Mathews'  for  three  or  four  months  in  that  year:  and  Hargrave  says,'' 
<<that  during  that  time  Bushe  did  not  come  at  all  to  Mrs.  Mathews';" 
and  the  libel  leaves  a  chasm  in  the  meetings  from  July  till  December 
1826.  The  same  witness  says,  ^^that  after  Mrs.  Romer  was  gone, 
Bushe  and  Mrs.  Hamerton  were  never  left  alone  together  by  Mrs.  Ma- 
thews, except  for  a  few  minutes;'' and  Bright  thus  deposes;  <<she  well 
remembers  that  for  some  time  before  the  separation,  Mrs.  Mathews  did 
not  ever  leave  Bushe  affd  Mrs.  Hamerton  alone  together." 

Mrs.  Hamerton  had  a  husband  who  suspected  and  cautioned  her,  and^V^ ' 
she  would  have  acted  more  properly  and  prudently  if  she  had  carefully  ' 
avoided  Mr.  Bushe  upon  any  occasion.  Upon  one  occasion,  however, 
Mr.  Hamerton  dined  out,  and  she  took  an  early  dinner  with  Mrs.  Map 
thews;  while  they  were  at  dinner  Bushe  called;  he  was  shown  up  into 
the  drawing  room;  there  Mrs.  Hamerton  immediately  went  to  receive 
and  entertain  him.  There  is  nothing  extraordinary  or  unusual  in  this 
interview  disconnected  from  other  circumstances,  the  kisses  and  meet-  -h 
iags;  it  is  only  what  might  occur  in  any  family:  the  hour  of  visiting  was 
not  passed;  a  visitor  was  announced;  Mrs.  Hamerton  might  have  said, 
'<  I'll  CO  up  stairs  and  entertain  him  while  you  finish  your  dinner." 
The  old  lady  staid  and  finished  her  dinner;  afterwards,  according  to  her 
custom,  she  went  to  her  bed*room,  attended  by  her  maid,  and  then  came 
down  to  Mrs.  Hamerton  and  Mr.  Bushe  into  the  drawingH*oom.  Here 
then  they  were  alone  together  for  some  time,  and  there  w^  a  possibility 
of  the  act  of  adultery.    But  if  any  one  else  had  called^  the  transaction 
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would  have  taken  the  same  course.  Thus  viewed,  it  is  an  ordinary  oc- 
currence, from  which  no  inference  of  adultery  can  be  drawn.  One  of 
the  witnesses,  the  cook,  thinks  they  must  have  committed  adultery;  but 
she  is  a  very  forward  witness.  The  housemaid  can  say  nothing  as  to  the 
adultery;  she  can  form  no  belief  as  to  that;  and  there  is  nothing  to  war* 
X  rant  the  Court  in  drawing  that  conclusion;  no' fastened  doors;  noforfoidr 
Jt  ding  of  interruption;  no  marks  on  the  sofa;  no  discomposure  of  dress;  no 
familiarity  seen.  The  husband  has  not  ventured  to  cross-examine  Mrs. 
Mathews.  There  is  nothing,  therefore,  but  what  is  consistent  with  the 
most  perfect  innocence.  It  may,  connected  with  other  circumstances, 
be  suspicious:  there  might  be  familiarities,  a  pressing  to  the  heart,  as  the 
letters  would  seem  to  indicate;  but  there  is  nothing  to  justify  the  Court 
in  concluding  that  which  must  consign  Mrs.  Hamerton  to  disgrace. 

There  is  another  circumstance  not  entirely  to  be  laid  out  of  the  case. 
From  the  libel  it  is  to  be  inferred  that  Mrs.  Mathews  was  privy  to,  and 
conniving  at,  the  adultery.  The  cook  seems  to  suggest  that  If  so^ 
Mrs.  Mathews  must  be  one  of  the  most  infamous,  most  abandoned,  and 
most  profligate  of  women.  She  would  be  a  procuress  and  be  almost 
prostituting  her  own  daughter.  Up  to  this  time  Mrs.  Mathews  was 
considered  as  a  most  respectable  person.  Sir  Alexander  Bryce,  and 
the  Reverend  Dr.  Yates,  two  of  her  intimate  acquaintance,  give  her  the 
highest  character.  She  was  also  the  intimate  and  dear  friend  and  bene- 
factress of  Mrs.  Hamerton^s  mother;  she  had  almost  brought  up  Mrs. 
Hamerton  as  her  own  child ;  she  has  been  examined  as  a  witness,  and 
consequently  exposed  to  a  cross-examination,  but  Major  Hamerton  has 
not  addressed  to  her  a  single  question.  She  states,  ^<  that  she  would  on 
no  account  have  lent  herself  to  any  connexion  of  a  criminal  nature  be- 
tween Isabella  Frances  Hamerton  and  John  Bushe,  or  any  other  par- 
ties.'' And  at  the  end  of  her  evidence  on  the  second  article,  is  this 
passage:  '<  Deponent  verily  believes  that  on  no  occasion  of  the  meeting 
of  the  said  parties  at  her  house  did  they  commit  adultery:  the  thing 
was  morally  impossible."  So  then  Mrs.  Mathews,  as  far  as  in  her  lies, 
negatives  the  commission  of  adultery  at  her  house,  and  if  the  offence 
was  not  consummated  there,  there  is  no  other  place  where  there  is  any 
semblance  of  its  having  been  effected;  the  husband  then  has  failed  in 
his  charge,  though  he  has  examined  thirty  witnesses,  and  the  wife  is  en- 
titled to  her  dismissal  upon  the  oral  evidence.     ^ 

But  there  are  letters  exhibited,  addressed  by  Mr.  Bushe  to  Mrs. 
Hamerton  under  the  feigned  name  of  Mrs.  Grodolphin;  and  it  is  proved 
that  she  fetched  and  received  these  letters  from  the  Post  Office.  They 
are  written,  as  I  have  before  said,  between  the  lOth  of  January  and  15tii 
of  March  1827.  There  is  an  allusion  in  several  of  them  to  Mrs.  M., 
and  in  one  of  them.  No.  8,  to  a  note  from  Mrs.  Hamerton  inclosed  by 
Mrs.  M. — ^If  by  Mrs.  M.  was  meant  Mrs.  Mathews,  it  would  give  a 
very  unfavourable  colour  to  her  conduct  and  evidence — ^perhaps  even  a 
different  aspect  to  the  charge.  But  who  Mrs.  M.  is,  has  not  been  ex- 
plained in  the  evidence.  It  has  not  been  pleaded,  that  by  Mrs.  M.  was 
meant  Mrs.  Mathews.  There  is,  I  observe,  at  the  end  of  the  letter, 
No.  8,  a  reference  to  a  MissM.  Now  in  the  evidence  there  is  no  men- 
tion of  Mrs.  Mathews  having  any  daughter,  and  therefore  I  see  no  rea- 
son to  suppose  that  Mrs.  M.  meai^t  Mrs.  Mathews.  No  interrogatory 
has  been  put  to  Mrs.  Mathews  to  know  whether  she  had  forwarded  a 
note,  and  if  she  had,  to  explain  how  it  happened. 
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The  letters  have  been  much  examined  and  commented  upon.    I  have  -f 
read  them  over  and  over  again;  l)ut  I  do  not  intend  to  follow  the  coun- 
sel in  their  comments.     They  are  written  in  an  ardent  and  romantic 
strain;  Bu3he  soliciting  interviews  for  criminal  purposes,  for  it  is  im- 
possible his  object^  in  thus  addressing  a  married  woman,  could  have 
been  other  than  criminal,  or  that  when  a  married  woman  receives  such 
letters  from  a  married  man,  but  that  she  must  know  they  were  for  licen-        i 
tious  purposes.     Still  however  some  women  will  go  a  great  way  with- ^/^  ' 
out  proceeding  to  the  last  extremity  of  guilt;  and  the  Court  must  be  ^ 

satisfied  not  only  that  there  has  been  a  surrender  of  the  mind,  but  of  ^ 
the  person.  It  has  been  argued,  that  these  letters  show  that  actual  guilt 
had  passed;  but  on  reading  them,  and  after  the  argument,  I  think  Biey 
contain  no  unequivocal  reference  to,  nor  inference  of,  any  act  of  adul- 
tery committed.  The  parts  relied  on  are  capable  of  explanation,  though 
attended  with  much  suspicion:  and  when  the  oral  evidence  has  entirely 
iailed  in  establishing  the  ofience,  and  no  occasion  can  be  pointed  out 
when  adultery  was  actually  committed;  and  when  even  these  letters  do 
not  refer  retrospectively  to  meetings  at  any  particular  time  or  place,  it 
would  be  too  much  to  say  that  such  equivocal  documents  can  be  admit- 
ted as  sufficient  and  conclusive  proof. 

The  letters  seem  to  show  that  she  had  consented  to  an  interview,  and 
had  promised  that  she  at  last  would  meet  him  at  the  Pavilion.  They 
are,  as  already  observed,  strange  extravagant  stuff,  breathing  the  most 
ardent  affection,  and  soliciting  interviews,  written  by  a  profligate  liber- 
tine, professing  something  like  an  honourable  attachment  to  a  weak, 
vain,  silly  woman:  he  a  married  man  and  she  a  married  woman.  It 
was  highly  blameable  on  her  part  to  allow  this  correspondence,  but  it  is 
hardly  possible,*  considering  the  profligate  character  of  the  writer,  but 
that  tiiey  would  have  contained  some  strong  and  unequivocal  reference 
'  to  an  adulterous  connexion  having  previously  taken  place,  some  more 
direct  and  more  gross  allusions  to  past  criminality,  if  she  had  surren- 
dered her  person.  I  do  not  go  so  far  as  to  say  that  they  negative  adul- 
tery, but  coupled  with  the  want  of  oral  evidence,  they  do  not  sustain 
the  charge. 

Thus  then  stands  the  evidence  on  the  libel,  and  on  it  I  do  not  feel 
myself  warranted  in  pronouncing  the  adultery  to  be  proved.  There  is, 
however,  an  additional  article  alleging  a  renewal  of  adultery  at  Paris, 
where  it  is  pleaded  Mrs.  Hamerton  took  up  her  residence  in  the  early 
part  of  February,  after  she  had  removed  from  her  mother's  house  at 
Tours.  Now  the  only  witness  to  this  part  of  the  case  is  an  attorney's  -+- 
clerk,  a  young  man,  not  more  than  twenty  years'  old,  and  he  was  sent 
over  to  Paris,  in  March  or  April,  for  the  purpose  of  collecting  evidence. 
Surely,  if  such  was  the  object  of  his  journey,  it  is  a  further  reason  why 
the  Court  must  consider  the  only  proof,  now  adduced  on  this  article, 
insufficient  and  unsatisfactory.  The  whole  of  this  witness'  evidence  is, 
« that  on  the  5th  of  April,  he  saw  Mrs.  Hamerton  set  into  a  carriage 
at  No.  51,  in  a  street  he  describes,  and  that  after  driving  about  for  near- 
ly an  hour,  she  returned  to  a  street,  close  adjoining,  and  there  entered 
a  house,  No.  3;  after  which  the  carriage  drove  away  with  a  lady  in  it 
He  says,  Mrs.  Hamerton  remained  in  that  house  for  about  four  hours, 
and  then  walked  home  alone;  and  that  shortly  afterwards  he  sawBushe 
come  out  of  the  same  house,  dressed  as  if  he  had  not  been  out  before 
on  that  day. "    How  could  that  be  known  to  the  witness?  Bushe  might 
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hare  gone  in  dressed,  while  the  witness  was  'nbsent,  and  besides  it  is 
not  proved  that, Mrs.  Hamerton  knew  Bushe  was  in  the  house.  **In 
less  than  a  week  afterwards,  he  saw  Bushe  get  into  a  coach  at  No.  3, 
and,  at  No.  51,  Mrs.  Hamerton  and  another  female,  with  bundles,  get 
into  it.''  This  is  a  circumstance  leading  to  a  suspicion  that  Bushe  and 
Mrs.  Hamerton  were  renewing  their  intercourse.  She  happened  ca- 
sually to  be  at  Paris;  and  there  is  nothing  to  show  that  the  meeting  was 
other  than  accidental.  If  innocent,  she  might  be  ignorant  that  Bushe 
was  at  the  house,  No.  51 ;  and  the  female  accompanying  her,  when  seen 
with  the  bundles,  might  be  her  mother;  they  might  then  have  been 
going  back  together  to  Tours;  and  Bushe  might  have  called  to  make 
contrite  apologies  for  having,  by  his  former  attentions,  brought  upon 

1^  ^  her  these  accusations.  The  circumstance  however  is  certainly  suspi- 
cious; but  the  wife  is  abroad,  and  this  forms  no  part  of  the  original 
charge.  The  Court,  therefore,  would  not  be  warranted  in  drawing  a 
conclusion  of  criminality,  when  the  facts  were  capable  of  a  construction 

^o  0  ofi^  innocence.     It  must  have  proof  of  guilt,  and  it  cannot  listen  to  any 
y      eiccuse  offered  on  the  ground  of  the  expense,  that  would  be  necessarily 
incurred,  in  examining  witnesses  by  commission  at  Paris. 

/  j  ^  As  was  strongly  urged  by  the  counsel  for  the  husband,  it  is  a  great 

.  -^  hardship  for  him  to  remain  liable  to  cohabitation  with  a  wife  so  impru- 
•^^•dent,  and  so  culpable,  as  to  allow  of  this  correspondence:  but  still  the 
presumption  is  in  favour  of  Innocence,  and  without  proof  of  actual  cri- 
minality— of  real  adultery — it  would  be  an  injustice  to  cast  her  upon 
the  world  without  a  provision.  No  application  is,  as  I  understand,  at 
present  made  to  the  Court,  on  the  part  of  the  husband,  to  rescind  the 
conclusion,  and  permit  him  to  go  into  further  evidence,  or  to  give  in 
further  articles.  If  he  is  desirous. of  doing  so,  the  Court  would  be  very 
unwilling  to  refuse  an  application  of  that  kind,  when  there  is  proof  of 
such  criminality  on  the  part  of  the  wife. 

Upon  the  application  of  the  counsel  for  Major  Hamerton,  the  cause 
was  directed  to  stand  over;  and  on  the  third  session  of  Hilary  Term, 
1829,  his  affidavit  was  exhibited,\which — after  stating  that  his  Proctor, 
and  William  Gyde,  had,  about  the  25th  of  November,  1828,  gone  to 
Paris  in  order  to  make  inquiries  respecting  Mrs.  Hamerton;  and  after 
stating  the  result  of  those  inquiries, — thus  proceeded:  ''that  he  has 
been  informed  and  verily  believes  that,  on  or  about  the  20th  of  Decem- 
ber, 1828,  and  not  before,  it  was  ascertained  that  evidence  could  be  ad- 
duced in  proof  of  the  facts  pleaded,  and  that  the  facts  have  come  to  his 
knowledge  since  the  said  25th  of  November,  and  that  he  verily  be- 
lieves that  he  shall  be  able  to  prove  the  contents  of  his  allegation. '' 
This  affidavit  was  corroborated  by  that  of  Mr.  Gyde. 

Upon  these  affidavits  the  Court  rescinded  the  conclusion  of  the  cause, 
and  allowed  an  allegation  to  be  brought  in.  (a)  From  this  ordeY  an  ap- 
peal was  immediately  entered. 

(a)  It  18  a  known  maxim  in  the  civil  law»  **  Causa  nunquam  concluditur  contni 
judicem:"  Ouc^hton»  tit  117.  s.  3.m.  « Quoad  Judicem,"  sayi  Gail*  *<  nunquam  in 
cau8&  concluditur,  et  ideo  ex  officio  condusionem  rescindere,  ulterioremque  probatio- 
nem  partibusiinungere  potest."  Pract.  Obs.lib.  1.  Observ.  107.  s.  5.  e**eg.— This  prin- 
ciple has  been  frequently  adrerted  to  and  adopted  in  matrimonial  causes.  See  Elwes  t. 
Elwes,  1  Consist.  Rep.  292.^  Searle  v.  Price,  3  Cons.  Rep.  191.  Wyatt  t.  Henry,  lb. 
319.  And  the  editor  has  printed,  in  a  Supplement,  some  notes  of  other  cases  where 
the  same  principle  has  been  recognized  and  acted  upon  by  Lord  Stowell,  and  the  late 
Sir  William  Wynne.  Vide  "Supplement,"  p.  134.  et  nq. 
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The  0£Sce  of  the  Judge  promoted  by 
BENNETT  v.  BONAKER,  Clerk.— p.  25. 

Tbe  Court  is  bound  to  admit  articles  by  a  cburch  warden  against  an  incumbent  for  fre- 
quent irregularities  in  the  performance  of  divine  service,  and  of  parochial  duties,  and 
also  for  his  violating  the  churchyard:  nor  (the  suit  being  commenced  in  April  1828» 
and  the  alleged  offences  being  laid  from  September  1824^  till  Januaty  1827)  is  the 
lapse  of  time  any  bar. 

By  the  general  law  the  church  service  ought  to  be  regularly  performed  every  Sunday 
morning  and  evening.  Any  relaxation  is  to  be  supposed  to  have  been  permitted  by 
the  diocesan,  owing  to  the  circumstances  of  the  parish;  and  the  terms  prescribed 
must  be  strictly  observed. 


The  Office  of  the  Judge  promoted  by 
MOYSEY,  D.  D.  v.  HILLCOAT,  D.  D.— p.  30. 

A  chapel  being  shortly  before  1735  built  by  private  subscription,  and  subscribers  agree- 
ing, out  of  the  pew  rents,  to  pay  the  Rector  of  the  parish  a  yearly  stipend  for  perform- 
ing divine  service,  a  license  was  obtained  from  the  Bishop  to  the  Rector  and  his 
successors,  who,  from  time  to  time,  perforihed  therein  parochial  duties,  but  there  waa 
no  proof  of  consecration,  nor  any  of  composition,  between  the  patron,  incumbent,  and 
ordinary;  such  chapel  is  merely  proprietary,  and  the  Minister,  nominated  by  the  Rec- 
tor of  the  parish  and  licensed  by  the  Bishop,  cannot  perform  parochial  duties  therein, 
nor  distribute  the  alms  collected  at  the  Lord's  supper. 

The  incumbent  of  the  parish  has  a  right  without  Ucence  to  perform  di^e  service  ia 
any  consecrated  building  within  the  parish.  Semble,  therefore,  a  licence  to  the  rector 
from  the  ordinary,  to  perform  divine  service  in  a  chapel,  tends  to  show  that  the  chapel 
was  not  consecrated. 

Proprietary  chapels  are  anomalies  unknown  to  the  constitution,  and  to  the  ecclesiastical 
establishments  of  the  church  of  England,  and  can  possess  no  parochial  rights. 

Prima  fade  all  parochial  duties  are  committed  to,  and  imposed  upon,  the  parish  incum- 
bent, and  all  fees  and  emoluments  <irising  therefrom  belong  to  him;  and  such  rights 
can  only  be  granted  to  a  chapel,  or  its  officiating  minister,  by  composition  with  the 
^tron,  incumbent  and  ordinaiy:  qtusre,  whether  not  also  with  a  compensation  to 
future  incumbents. 

The  performance  of  baptisms,  marriages,  and  burials,  in  a  chapel  existing  from  time  im- 
memorial*  might  possibly  be  presumptive  evidence  of  consecration,  and  of  a  composi- 
tion: aUter  as  to  a  chapel,  th^  origin  of  which  is  ascertained. 

Alms,  collected  in  chapels  as  well  as  in  parish  churches  during  the  reading  of  the  offer- 
tory, are  by  the  direction  of  the  rubric  at  the  disposal  of  the  incumbent  of  the  parish 
and  the  churchwardens  thereof,  and  not  of  the  minister  or  proprietors  of  the  chapel. 


PREROGATIVE  COURT  OF  CANTERBURY. 

IN  THE  GOODS  OF  MARTHA  STEADMAN.— p.  59 

(On  Motion.  J 

An  adnunistration  de  bonU  noth  lixnited  to  a  certain  legacy,  granted  to  the  repreaenta- 
6Te  of  the  aubstitnted  legatee,  without  citing  the  representative  of  the  residuary  le^ 
tee,  resdent  abroad,  but  by  practice  entitled  to  the  general  de  bonis  grant;  no  claim 
to  this  legacy  havine,  aince  the  death  (in  1797)  of  the  residiiaiy  legatee,  {jah»  the  ex- 
ecutor and  legatee  tor  life)  been  made  by  his  representative. 

The  deceased  died  a  spinster;  and  by  her  will  bequeathed  a  legacy 
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as  follows:  "I  give  to  Frances  Coventry  d8900  three  per  cents,  and  after 
her  death  to  Thomas  Coventry,  and  after  his  decease  to  Mrs.  Margaret 
Coventry,  his  sister,  for  ever."  In  1764,  Thomas  Coventry,  sole  ex- 
ecutor, and  residuary  legatee  (Frances  died  in  the  testatrix's  lifetime) 
took  probate,  and  received  the  dividends  upon  the  above  stock  till  1797, 
when  he  died.  The  chain  of  executorship  being  now  broken,  and  there 
being  nopersonal  representative  to  Martha  Steadman^ — 

The  ISng's  •Advocate  moved  for  an  administration  (with  the  will  an- 
nexed, of  the  goods  left  unadministered  by  Mr.  Coventry)  <<  limited  to 
the  sum  of  JB300  three  per  cents,  and  the  dividends  accruing  thereon 
since  the  death  of  the  executor  in  1797,"  to  be  granted  to  Thomas  Darby 
Coventry,  the  administrator  of  Margaret,  the  substituted  legatee  in  the 
said  sum. 

Per  Curiam, 

In  order  to  reduce  this  sum  of  stock  into  possession,  it  is  necessary  to 
have  a  personal  representative  to  the  original  testatrix.  The  person, 
by  practice  entitled  to  the  general  de  bonis  grant,  is  the  representative 
of  the  residuary  legatee;  but  he  is  abroad,  in  Italy,  and  is  not  expected 
to  return  for  some  years.  He  has  no  beneficial  interest  in  the  £300. 
Since  the  death  of  Thomas  Coventry,  (in  1797,)  the  residuary  legatee, 
the  executor,  and  the  legatee  for  life  of  this  sum,  no  claim  has  been  as- 
serted on  behalf  of  his  representative  to  this  j6300,  and  this  non-claim, 
for  so  many  years,  strongly  confirms  that  he  has  no  interest  therein. 
The  present  claimant  is  the  representative  of  the  substituted  legatee,  who 
having  survive4  Mrs.  Steadman,  took  a  vested  interest  Under  these 
circumstances,  I  think  the  Court  may  safely  make  the  grant,  without 
the  formality  of  citing  Thomas  Coventry's  representative. 

Motion  granted. 
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On  Motion. 


Administration  cfe  honia  rwn^  with  a  will  annexed,  granted  to  a  representatiye  interest, 
entitled  to  seven  twelfths  of  the  residuary  estate,  wi^out  citing  those  having  a  direct 
interest  as  entitled  in  distribution* 

The  deceased  died  a  widaw.  By  her  will  she  bequeathed  the  resi- 
due of  her  personal  property  to  her  two  daughters.  One  died  in  the 
lifetime  of  the  testatrix,  who  therefore,  as  to  a  moiety  of  the  residue, 
was  dead  intestate.  In  November  1823,  Mrs.  Herbert,  the  other  resi- 
duary legatee,  took  administration  with  her  mother's  will  annexed;  and 
upon  her  death,  also  a  widow,  her  executors,  as  her  representatives  in 
the  character  of  residuary  legatee,  now  applied  for  an  administration  de 
bonis  non  of  Anne  Middleton. 

The  property,  about  ^62500,  was  in  a  course  of  administration  under 
the  directions  of  the  Court  of  Chancery;  and  in  addition  to  the  moiety, 
as  residuary  legatee  under  her  mother's  will,  Mrs.  Herbert  was  enti- 
tled to  one-sixtti  of  the  remainder,  in  distribution  under  the  intestacy. 
Of  the  other  persons  in  distribution,  there  were  only  two  (the  rest  being 
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minors^  or  out  of  England)  to  whom  administration  could  be  granted^ 
the  one  entitled  to  a  twelfth;  the  other,  to  a  fourth  of  one-twelfth. 

Lushington  moved  for  the  administration. 
Per  Curiam. 

According  to  the  general  practice,  a  party  having  a  direct  interest  is 
preferred,  in  such  a  grant,  to  those  entitled  in  a  representative  character; 
but,  considering  that-  Mrs.  Herbert,  at  the  time  of  Mrs.  Middleton's 
death,  was  a  next  of  kin,  while  the  others  in  distribution  were  not,  and 
that  Mrs.  Herbert's  representatives  are  entitled  to  seven-twelfths  of  the 
residuary  estate,  I  think  the  form  of  citing  those  who  have  a  direct  in- 
terest may  be  waived,  and  that  the  administration  de  bonis  non  may  be 
granted  to  Mrs.  Herbert's  executors. 

Motion  granted. 


HARRIS  and  WIGGINS  v.  MILBURN.— p.  62. 

On  Petition. 


An  administration  (limited  to  substantiate  proceedings  in  Chancery) — ^vhich  was  de- 
creed, on  the  next  of  kin  being  cited  and  after  due  inquiries  for  a  will,  and  was  called 
in  by  the  executors  of  a  will,  not  produced  tiU  long  after— directed  to  be  re-deli^ered 
out,  and  the  executors,  who  might  hare  taken  a  esBterorum  probate,  condemned  in 

costs. 

•Sddams  prayed  the  Court  to  direct  the  limited  administration  to  be 
re-delivered  out,  and  to  condemn  the  executors  in  costs. 

PhiUimore,  for  the  executors.  We  have  a  will.  The  decree  taken 
out  by  the  limited  administrator  alleged  an  intestacy.  It  was  not  served 
upon  those  who  have  a  right  to  the  general  grant,  which  is  an  invariable 
practice. 

Per  Curiam. 

In  cases  of  limited  administrations,  parties  entitled  to  the  general  grant 
may  take  out  a  casterorum  representation.  As  it  was  not  known  that  a 
will  was  in  existence,  it  was  not  possible,  and  therefore  not  necessary,  to 
cite  the  executors.  Why  do  they  not  take  out  probate?  How  was  the 
administrator  to  know  there  was  a  will,  and  that  your  party  were  execu- 
tors? 

Phillimore.  It  appears  in  the  solicitor's  letter  of  September,  1827; 
at  least  I  infer  it  from  that  lettet*. 

Jx7DaM£NT. 

Sib  John  Nicholl. 
The  circumstances  of  this  petition  are  as  follow:  William  Joynson 
died  in  March  1827,  and  left  two  daughters,  both  married;  he  made  a 
will  of  which  he  appointed  Harris  and  Wiggins  two  of  the  executors, 
and  made  his  daughters  residuary  legatees.  A  suit  in  chancery  by  a 
gentleman,  named  Barr,  against  the  deceased  abated  by  the  death  of  the 
testator.  From  time  to  time  search  .was  made,  on  the  part  of  Barr,  if 
any  will  had  been  proved,  or  administration  taken;  but  without  success; 
and  in  October  1827,  Milburn,  the  solicitor  of  Barr,  wrote  letters  to 
the  husbands  of  the  deceased's  daluehters,  inquiring  whether  there  was 
any  will,  or  whether  they  would  take  out  administration,  and  apprizing 
them  of  the  necessity  of  obtaining  a  personal  representative  to  the  de- 
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ceased's  estate.  Seven  months  had  then  elapsed  since  the  deceased's 
death:  in  September,  also,  Milburn  had  written  to  the  nephew  and  to 
the  solicitor  of  the  deceased,  making  similar  inquiries,  and  informing 
them  of  Mr.  Barr's  intended  application  to  the  Court:  but  to  these  let- 
ters no  answers  were  returned;  all  possible  pains  were  taken,  and  in 
consequence  of  no  answers  being  returned,  and  no  intelligence  of  a  will 
being  received,  a  decree  with  intimation  was  then  extracted,  calling  up* 
on  the  daughters  to  show  cause  why  a  limited  administration  should  not 
be  granted  to  Milbiirn,  the  nominee  of  Barr.  Every  exertion  was  made, 
every  possible  diligence  was  used,  as  appears  from  the  certificate  en- 
dorsed upon  the  decree,  to  serve  the  decree  upon  the  next  of  Idn;  but 
the  husband  of  one  would  not  permit  access  to  his  wife,  and  would  give 
na  information  as  to  the  other  sister,  whose  residence  could  not  be  dis- 
covered. There  was,  then,  a  manifest  intention  to  defeat  justice.  In 
December  1827,  the  limited  administration  was  decreed.  The  proceed- ' 
ings  in  Chancery  were  revived;  a  heavy  expense  has  been  incurred;  and 
if  the  limited  administration  be  now  revoked,  all  those  proceedings  will 
be  void,  and  must  be  ccftnmenced  de  novo.  In  Easter  Term  1828,  the 
executors,  who  at  last  prove  the  will,  call  in  this  administration.  On 
what  ground?  because  the  decree  was  not  personally  served.  But  they 
do  not  deny  the  receipt  of  the  letters;  they  do  not  deny  that  the  hus- 
band refused  access;  they  do  not  deny  that  the  inconveniences,  to  which 
I  have  adverted,  will  result,  and  that  the  proceedings  in  Chancery  must 
be  commenced  de  novo,.  It  is  a  mere  colourable  pretext  They  were 
fully  aware  that  a  representation  was  necessary.  The  death  took  place 
nine  months  before  the  limited  administration  was  decreed.  It  was  the 
duty  of  some  of'  these  parties  to  have  taken  out  probate,  or  administra- 
tion, long  before  that  time.  This  hanging  back  has  much  the  appear- 
ance of  fraud,  especially  under  the  circumstances.  The  excuse  offered 
is,  that  the  property  is  small;  but  it  is  not  asserted  that  the  executors 
and  the  next  of  kin  were  not  aware  of  the  proceedings  in  which  the  re- 
presentation was  necessary:  nor  do  they  state  any  inconvenience  which 
will  result  from  the  continuance  of  the  limited  administration.  The 
regular  course  would  have  been  to  take  probate  cwterorumy  and  if  there 
was  any  fear  of  collusion,  the  executors  might  have  intervened  in  the 
Chancery  suit  However,  the  usual  mode  is  to  take  a  cesterorum  grant; 
but  that  is  not  even  yet  taken  out,  which,  at  all  events,  is  great  neglect 
and  delay. 

The  whole  bears  the  appearance  of  contrivance,  and  as,  I  am  of  opi- 
nion, that  the  limited  administration  was  properly  granted,  I  am  bound 
to  direct  it  to  be  re-delivered  out,  and  to  condemn  the  executors  in  costs. 

Petition  sustained. 


RAVENSCROFT  v.  HUNTER  and  Others.— p.  65. 


On  Motion, 


Ink  alterations  in  a  will  being  carefully  made  and  nQt  improbably  finals  the  Court  will 
not»  on  the  non-appearance,  after  personal  service,  of  executors  appointed—'and  of 
minor  legatees  materially  benefitted — thereby,  grant  probate,  in  common  form,  of  the 
pH»er  aa  originally  executed. 
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AltentioiiB  in  iiik«  (in  the  mai^n  and  body  of  a  duplicate  wiU)  carefully  made  and  con- 
fonnable  to  long  entertained  and  lately  expressed  intentionsy  held  to  contun  the  tea- 
tator'a  final  intentions  and  entitled  to  probate. 

!Edwabd  Rayenscroft,  late  of  Portland  Place,  died  on  the  19th  of 
August,  1828.  On  the  18th  of  April,  1825,  he  executed  his  will  in  duplicate, 
and  thereof  appointed  his  wife,  Mr.  Wilkinson,  and  Mr.  Moore  (his  solici- 
tor), executors.  The  two  parts  of  the  will  were  sealed  up  in  separate  en- 
Telopes;^the  deceased  kept  one  part;  Mr.  Moore  the  other;  and  in  the  ear- 
ly part  of  February,  1828,  shortly  ajfter  the  latter's  death,  his  partner,  Mr. 
Lake,  sent  such  duplicate  to  the  testator  at  his  request  In  June,  the  testa* 
tor  observed  to  Mr.  Lake, (as  he  had  before)  '^thai  he  should  soon  trouble 
Aim  to  prepare  a  codicil  to  his  will^or  to  make  an  alteration  therein.''  On 
the  7th  of  August,  the  testator  was  taken  ill;  on  that  and  the  following  day 
he  grew  worse;  a  fever  which  then  attaoked  hiniy  and  which  was  accom- 
panied with  frequent  aberrations  of  mind,  wholly  incapacitated  him  for 
business,  till  he  died.  At  his  death  was  found,  locked  up  in  the  drawer 
of  his  writing  table,  one  part  of  his  will  loose  and  unfolded;  and  in  it 
were  several  alterations  and  marginal  notes  written  by  himself,  (a)  For 
instance,  in  the  appointment  of  executors,  the  name  ^<  Daniel  Moore" 
was  erased;  the  names  of  Henry  Lanoy  Hunter,  and  James  Rivett  Car- 
nac  beipg  substituted  by  an  interlineation;  so  in  other  parts  of  the  will: 
and  opposite  to  a  bequest  in  favour  of  his  daughter,  Elizabeth  Head, 
''to  her  separate  use,  and  free  from  the  controul  of  her  husband,''  the 
deceased  had  written  in  the  margin,  ''Mrs.  Head  is  now  a  widow, 
therefore  this  clause  must  be  modelled  accordingly."  And  in  the  mar- 
gin, opposite  to  the  residuary  clause, (&)  which  was  crossed  out  with  a 
pen,  were  these  words:  "  one  of  the  sons  is  dead,  and  the  remaining  three 
sons  being  otherwise  provided  for,  I  intend  to  bequeath  one  thousand 
pounds  to  each  of  the  three  sons,  and  the  residue  of  my  fortune  not  be- 
fore herein  disposed  of,  to  be  equally  divided  between  the  two  daughters 
of  my  said  late  son  George  RavenscrofL  My  meaning  is,  which  I  do 
not  think  is  clearly  expressed  in  this  will,  that  none  of  these  bequests 
to  the  three  sons  and  two  daughters  of  my  late  son  Georee  Ravenscroflt 
shall  take  effect  until  after  the  death  of  my  wife  Emma  Kavenscroft" 

Of  these  five  children,  the  grandsons  (one  only  being  of  age,)  were 
in  the  East  Ihdies;  the  grand-daughters  (both  minors)  were  living  with 
and  wholly  under  the  care  of  Mrs.  Ravenscroft,  the  widow  of  the  de- 
ceased in  this  cause.     The  property  consisted  entirely  of  personalty. 

A  decree  had  issued,  at  the  instance  of  Emma  Ravenscroft,  widow, 
citing  Mr.  Hunter,  Mr.  Carnac,  and  also  the  deceased's  grand-daughters, 
"to  propound  the  said  will  with  the  alterations  made  and  written  in  one 
part  thereof,  if  they  or  either  of  them  should  think  it  for  their,  his,  or 
her  benefit  so  to  do,  otherwise  to  show  cause  why  probate  of  the  said 
will  as  originally  executed,  and  with  the  i^siduary  clause  re-instated, 
should  not  be  granted  to  the  surviving  executors  therein  named,  or  one 
of  them." 

(a)  The  duplicate  was  also  found  in  the  same  room;  but  locked  up  in  a  dzawer  under 
a  book  case,  and  with  the  seal  of  the  original  envelope  unbroken. 

(b)  *<  The  residue  upon  trust  to  divide  the  same  into  sixteen  shares  and  pay  the  same 
to  the  ibiu>  sons  and  two  daughters  of  my  late  son  George  Ravenscroft;  viz.  to  each  of 
the  two  danghterst  «t  twenty-one  or  day  of  marriage,  four  sixteenth  parts;  and  to  each 
of  the  four  sons,  who  shall  attain  the  age  of  twenty-one,  two  sixteenth  pnt%  with  be* 
nefit  of  survivonhip.'' 
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TTiis  decree  was  personally  served,  and  no  appearance  being  given, 
Lushington  moved  for  a  probate  to  be  granted,  in  common  form, 
agreeably  to  the  tenor  of  the  decree. 
Per  Curiam. 

I  think  the  executors  ought  to  propound  the  paper  as  altered;  for  the 
daughters,  who  are  minoi's,  are  giving  up  a  great  advantage,  and  may  be 
misled  by  the  process  served  upon  them,  and  still  more  by  a  decree^ 
into  a  belief  that  the  Court  was  of  opinion  the  alterations  were  invalid. 
Observing  then,  that  the  change  of  the  intentions  and  wishes  of  the  de- 
ceased are  carefully  expressed,  and  on  very  reasonable  grounds,  I  can- 
not feel  justified  in  granting  this  motion. 

An  allegation  was  accordingly  given  in  and  admitted,  pleading  the 
facts  already  detailed;  and,  furtiier,  in  some  additional  articles,  that  ^'  in 
the  beginning  of  July,  1828,  the  deceased  alluding  to  the  appointments 
he  had  obtained  for  his  grandsons  in  India,  declared  to  his  sister,  '  he 
had  now  only  to  provide  for  the  girls,'  thereby  meaning  his  grand- 
daughters, and  the  residuary  legatees  in  the  will  as  altered;  that  he  at 
other  times  expressed  to  her  an  intention  of  altering  his  will  for  the 
purpose  of  so  benefiting  them;  saying,  <be  easy,  be  easy,  all  shall  be 
right'  " 

Upon  the  evidence  of  these  facts,  the  cause  was  argued  by  the  King^s 
•Advocate  ^nADodson^  for  the  will  in  its  altered  form;  and  by  Lushing- 
ton and  JiddamSy  contra. 

JunaMENT. 

Sir  John  Nicholl. 

This  case  lies  within  a  narrow  compass.  The  deceased  died  on  the 
19th  of  August  1828,  having  made  a  will  in  duplicate  on  the  18th  of 
April  1825;  of  which  he  appointed  several  executors;  among  others, 
Mr.  Moore  his  solicitor.  He  left  the  residue  to  his  wife  for  life,  and  af- 
ter her  death  to  his  six  grandchildren,  (the  four  sons  and  two  daughters 
of  a  deceased  son,)  but  in  different  proportions;  for  to  each  of  the  daugh- 
ters he  gave  four-sixteenths,  and  to  each  of  the  sons  two-sixteenths. 
One  grandson  was  dead,  and  the  three  others  were  sent  out  to  India 
with  appointments.  Mr.  Moore  was  dead.  The  deceased's  daughter 
was  become  a  widow.  After  these  events,  the  deceased  sent  for  the  du- 
plicate left  at  his  solicitor's,  and  with  his  own  hand  in  one  duplicate, 
erased  the  name  of  Mr.  Moore,  and,  in  that  respect,  corrected  the  paper 
in  several  places;  he  noticed  in  the  margin  his  daughter's  widowhood, 
and  also  in  the  margin  wrote  a  different  disposition  which  he  wished  to 
make  of  the  residue. 

From  what  appears  on  the  face  of  the  will,  at  the  time  of  the  de- 
ceased's death,  and  from  its  being  found  in  the  drawer  of  his  ordinary 
writing  table  in  his  study,  and  the  other  part  in  a  drawer  of  his  book- 
ease,  there  is  reason  to  suppose,  that  the  duplicate  altered  was  the  one 
which  he  got  from  his  solicitor's.  The  question  then  is,  whether  the 
paper  is  to  take  effect  with  the  alterations,  or  whethei'  these  are  to  be 
neld  as  mere  deliberative  memoranda,  on  which  he  had  not  made  up  his 
mind,  and  which  therefore  are  not  to  operate.  From  repeated  declara- 
tions to  his  solicitor.  Lake,  it  is  clear  he  had  lone  intended  some  altera- 
tion: from  conversations  with  his  sister,  two  or  three  months  before  his 
deaths  it  is  equally  clear  he  intended  to  do  something  more  for  his 
grand-daughters:  and  in  his  last  conversation  with  her,  on  the  29th  of  Ju- 
ly, he  talked  of  it  prospectively  as  a  thing  to  be  done,  not  as  then  in  pro- 
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gress.  He  was  at  that  time  in  remarkably  good  health,  though  between 
seventy  and  eighty  years  of  age^  and  was  much  engaged  about  the  De- 
vonport  Dock  Water-works,  of  which  company  he  was  chairman.  On 
the  7th  of  August  he  was  to  have  gone  to  the  play  with  his  grand- 
daughters, but  was  prevented  by  illness;  and,  on  the  8th,  though  ill, 
be  was  in  his  usual  sitting-room,  where  the  will  was  found  after  his  de- 
cease. On  the  next  day  he  was  so  much  worse,  and  so  feverish,  that  he 
could  hardly  speak,  and  he  grew  worse  till  his  death. 

It  is  pleaded,  that  these  alterations  were  made  before  the  7th  of  Au- 
gust, but  there  is  nothing  in  the  evidence  to  fix  the  time.  It  is  clear 
that  on  the  29th  of  July,  they  were  not  made.  Now,  I  do  not  think  it  at 
all  improbable  that  the  deceased  wrote  these  marginal  directions  and  the 
alterations  in  the  body,  when  ill  on  the  8th,  or  on  the  evening  before:  if  so, 
the  completion  was  prevented  by  the  act  of  God.  Here,  then,  we  have  an 
alteration  intended  in  favour  of  his  grand-daughters:  it  was  long  decided 
on,  and  meant  to  be  done  with  his  solicitor's  assistance;  but  the  delaj^  is 
pretty  satisfactorily  accounted  for  from  his  being  in  very  good  health, 
and  occupied  with  collateral  matters. 

What,  then,  is  the  construction  of  the  paper  itself?  The  alterations 
might  be  in  some  degree  deliberative — as  to  the  form,  for  the  testator 
might  intend  to  effect  his  purpose  more  regularly  by  a  codicil,  and 
through  an  attorney, — but  not  as  to  the  disposition,  since  upon  that  he 
had  made  up  his  mind,  and  considered,  meant,  and  thought  the  paper 
would  operate  as  now  altered:  if  he  had  not  so  thought,  he  would  not 
have  taken  so  much  pains  in  altering,  even  to  the  end,  the  names  of  the 
executors;  for  that  would  not  have  been  necessary  as  mere  directions 
or  instructions.  On  the  variations  in  the  benefits  it  may  be  inferred  that 
he  had  definitively  resolved ;  for  the  changes  are  written  in  ink  carefully, 
and  not  as  if  on  a  casual  reading  over;  and  the  former  disposition  of  the 
residue  is  struck  through  as  if  meant  to  be  finally  altered.  He  always 
intended  the  grand-daughters  to  have  double  portions,  and  he  now  de- 
cided to  give  them  a  still  larger  share,  apprehending  that  the  grandsons 
were  provided  for,  for  so  he  has  expressly  written,  though  the  extent  of 
that  provision  does  not  appear.  This  departure  from  the  original  dispo^ 
sition  being  then  no  hasty,  transient  thought,  but  long  intended,  and 
now  thus  written,  probably  as  late  as  the  8th,  I  am  satisfied  was  his  fixed 
and  final  intention.  Being  written  on  the  margin  of  a  formal,  executed 
will,  with  an  alteration  not  merely  directory  in  the  body  of  it,  it  bears 
a  very  different  character  from  alterations  written  on  a  separate  loose 
piece  of  paper,  or  in  pencil.  It  is  rather  to  be  considered  as  an  act  done 
and  intended  to  take  effect,  in  case,  from  accident  or  otherwise,  the  tes- 
tator was  prevented  from  having  a  formal  codicil  prepared.  In  this 
view,  coupled  also  with  the  probability  that  it  was  written  on  the  very 
day  he  was  taken  ill,  (the  further  progress  and  formal  completion  of  the 
act  being  in  that  case  prevented  by  his  increasing  illness  and  by  the  act 
of  Grod,)  I  am  of  opinion  that  by  pronouncing  for  the  will  as  altered, 
that  is,  that  the  granddaughters  should  take  the  residue  with  the  excep- 
tion of  1,000/.  to  each  of  the  grandsons,  the  Court  will  be  giving  effect 
to  the  real  intentions  and  last  will  of  the  deceased,  without  violating  or 
breaking  in  upon  any  established  principles  that  guide  this  Court 

The  parties  have  altogether  conducted  the  matter  very  honourably, 
and  with  proper  delicacy  towards  the  absent  grandsons:  they  have  brought 
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the  case  folly  and  fairly  before  the  Court,  to  whose  judgment  it  was  ne- 
cessarily submitted,  and  therefore,  they  are  entitled  to  their  costs  out  of 
the  estate. 


TYRELL  V.  JENNER,  and  v.  T.  J.  and  MARY  SPITTY,  by  their 

Guardian. — ^p.  72. 


On  Motion. 


The  Court  will  not,  when  a  competent  party  is  opposing  a  will,  stay  the  admission  of 
the  executors'  'allegation  propounding  such  will,  till  the  appointment  of  a  committee 
of  a  lunatic  next  of  kin  be  confirmed,  more  especially  such  committee  being  already  a 
party  to  the  siut  as  curator  of  other  next  of  kin. 

This  was  a  cause  of  proving,  in  solemn  form  of  law,  the  last  will  and 
testament  of  the  Rev.  John  Jenner,  D.  D.  late  of  Billericay,  Essex;  pro- 
moted by  Sir  John  Tyrell,  Bart  the  sole  executor,  against  John  Tyrell 
Jenner,  the  only  child,  and  Thomas  Jenner  Spitty,  and  Mary  Spitty, 
respectively  minors,  the  grandchildren  of  the  deceased. 

An  allegation,  propounding  the  will,  had  been  brought  in;  and,  on 
behalf  of  9ie  next  of  kin,  Lushington  now  applied  that  its  admission 
might  stand  over,  under  circumstances  detailed  by  the  Court. 
Per  Curiam, 

The  will,  in  this  case,  is  propounded  by  the  executor  against  John 
Tyrell  Jenner,  the  son  of  the  deceased,  and  against  two  grandchildren, 
by  a  deceased  daughter,  who  appear  by  Thomas  Spitty  their  father  and 

fiardian.  The  allegation  is  dated  on  the  fourth  session  of  last  Trinity 
erm,  and  an  affidavit  was  then  exhibited  to  the  effect,  that  proceedings 
had  been  instituted  in  Chancery,  for  the  purpose  of  obtaining  a  commis- 
sion of  lunacy  as  to  the  son,  and,  on  that  account,  it  was  prayed  that  the 
allegation  misht  statid  over.  That  application  was  granted,  and  now  a 
further  very  long'  affidavit  has  been  brought  in,  detailing  the  proceed- 
ings in  Chancery,  and  stating,  that  Thomas  Spitty,  though  appointed 
committee,  has  not  yet  given  security,  and  that  therefore  the  appoint- 
ment has  not  been  confirmed;  but  that  is  no  reason  to  postpone  the  ad- 
mission of  this  allegation,  for  there  is  a  party  competent  to  oppose  the 
will,  Thomas  Spitty — the  curator  and  guardian  to  the  children  of  a  de- 
ceased daughter;  and  it  is  not  necessary  to  delay  the  cause  till  he  can 
appear  also  in  the  character  of  committee  of  the  lunatic.  The  solicitor 
supposes,  because  the  Court  of  Chancery,  in  arranging  trusts,  may  re- 
quire all  parties  interested,  and  in  all  characters,  to  be  before  it,  that  the 
same  rule  must  prevail  here;  but  that  is  not  so.  The  executor  has  a 
right  to  go  on  and  propound  the  paper;  otherwise  his  witnesses  might 
die.  If  there  is  any  risk  from  a  want  of  appearance  on  behalf  of  the 
lunatic,  it  is  the  risk  of  the  executor  alone;  but  this  want  of  appearance 
is  a  mere  pretext:  there  are  parties  competent  to  oppose,  and  it  so  hap- 
pens that  the  very  same  person  who  is  now  before  the  Court,  opposing 
the  paper,  is  the  person  appointed  to  be  the  committee  of  the  lunatic;  so 
'  that,  on  the  ground  of  collusion,  there  cannot  by  any  possibility  be  an 
objection  to  the  executors  going  on. 

Experiments  of  this  nature,  made  on  a  fancied  analogy  of  the  princi- 
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pies  of  proceedings  ia  this  Court  with  those  of  other  Courts,  must  be 
watched  narrowly,  as  they  may  lead  to  a  very  inconvenient  practice. 
The  present  affidavit,  instead  of  furnishing  grounds  for  delay,  furnishes 
a  reason  for  allowing  the  executor  to  proceed;  for  in  July,  it  did  not  ap- 
pear that  Spitty  was  the  committee;  but  this  affidavit  proves  that  his  ap- 
pointment to  that  office  only  wants  a  formal  confirmation,  and  that  then 
he  will  unite  in  his  own  person  the  double  character  of  committee  of  the 
lunatic  and  curator  of  the  minors;  and,  in  that  latter  character,  as  I  have 
already  said,  he  is  a  party  to  the  cause. 

The  introduction  of  the  affidavit  of  the  solicitor  is  so  improper,  that  I 
shall  reserve  the  question  as  to  the  costs  of  the  application,  and  also  as 
to  the  propriety  of  allowing  an  affidavit,  in  reply,  to  be  filed. 

On  the  third  session  the  allegation  was  admitted,  unopposed. 


MITCHELL  V.  MITCHELL— p.  74. 
On  Admission  of  an  Allegation. 

The  indonement  **  Heads  of  WiU,"  on  a  paper  fairly  written,  signed,  and  dated,  lets  in 
parol  evidence  of  intention;  but  the  prima  facte  inference  rather  is,  that  such  paper 
was  intended  to  operate,  if  no  more  formal  instrument  were  drawn  up.  An  allegation 
propounding- such  a  paper,  with  alterations  made  from  time  to  time,  adapting  it  to  the 
deceased's  circumstances  and  pleading  facts  inferring  adherence,  admitted  to  proof: 
bat,  on  the  parol  evidence,  the  paper  pronounced  against. 

William  Mitchell  died  on  the  2nd  of  September,  1828.  After 
his  death  was  found  locked  up  in  a  private  drawer  of  his  writing  desk, 
a  testamentary  paper,  in  his  own  handwriting,  dated  the  29th  of  June, 
1821,  and  near  to  it  a  statement  of  his  property  as  it  stood  in  1827.  On 
behalf  of  two  of  the  executors,  this  testamentary  schedule  was  now  pro- 
pounded, in  an  allegation,  as  his  last  will  and  testament. 

Lushington,  in  support. 

Philtimore,  contra. 

Judgment. 
Sib  John  Nicholl. 

The  real  question  is,  whether  the  deceased  did  mean  and  intend  that 
this  paper  should  operate.  It  is  all  fairly  written,  though  there  are  se- 
veral alterations  made  at  diflferent  times;  it  is  signed  and  dated  by  him 
on  the  29th  of  June  1821,  and  contains  a  complete  and  very  natural 
disposition:  for  it  appears,  that  he  left  a  wife  and  six  children — all  mi- 
nors; and  that  his  wife  had  a  separate  prop/erty.  (a)  If  the  paper  had  re- 
mained in  its  original  state  and  without  endorsement,  it  would  have  been 
entitled  to  probate,  in  common  form,  on  a  mere  aj£davit  of  handwriting: 
and  parol  evidence  would  not  have  been  admissible.  Even  though  en- 
dorsed "  Heads  for  the  will  of  William  Mitchell,'*  yet  being  fairly 
written,  si^ed,  and  dated,  the  pritna  facie  inference  would  rather  have 
been,  that  he  intended  it  to  operate  in  case  no  more  formal  instrument 
were  drawn  up,  the  wholeefiect  of  the  endorsement,  under  the  authority 
of  the  case  of  Matthews  v.  Warner — a  most  highly  important  and  high- 
ly proper  decision — being,  that  it  leaves  the  case  open  to  the  admission 

(dS  Tht  deceased  directed  the  residue  of  his  property  to  be  equally  divided  amon^ 
hb  ctiiklren,  except  that  he  gare  a  double  share  to  his  eldest  son. 
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of  parol  evidence.  (&)    That  decision  was  in  conformity  with  the  prac- 
tice of  these  Courts  in  earlier  cases,  and  with  the  judgments  of  Sir  George 
Hay,  in  the  case  of  Habberfield  v.  Browning,  4  Ves.  Jun.  200.  n.,  and 
of  Dr.  Calvert,  in  Cobbold  v.  Baas,  4  Yes.  Jun.  200.  n.     The  sentences 
however  of  the  Prerogative  Court,  in  those  cases,  admitting  parol  evi- 
dence, were,  on  appeal,  both  reversed,  the  delegates  holding  that  the  pa- 
pers, being  wills  both  of  real  and  personal  estate,  were,  reddendo  sin- 
gula singulis^  perfect  dispositions  of  personalty,  and  therefore  good 
wills;  and  that  parol  evidence  was  inadmissible.     Though  the  latter 
case  was  determined  by  a  commission  consisting  only  of  two  Common 
Law  Judges  and  one  Civilian,  these  Courts,  in  submission  to  two  solemn 
decisions  of  the  superior  Court,  felt  themselves  bound,  contrary  to  their 
former  invariable  practice,  to  reject  parol  evidence  in  similar  cases.  But 
at  length  the  law  was  correctly  ascertained,  and  the  original  doctrine  of 
these  Courts  was  restored,  by  the  conclusion  at  which  the  Commission  ^ 
of  Review  in  Mathews  v.  Warner  arrived:  and  in  that  case  it  clearly 
resulted  from  the  parol  evidence,  that  the  deceased  did  not  intend  the 
paper  to  operate.  The  whole  effect  then  of  that  case  is,  that  the  endorse- 
ment opens  the  paper  to  a  question  of  intention ;  and  lets  in  parol  evidence. 
If  Mr.  Mitchell  had  died  the  day  after  he  wrote  this  paper,  no  doubt 
can  be  entertained  but  that  it  would  operate.     It  appears,  however,  that, 
though  originally  written  in  1821,  he  had  from  time  to  time  made  cer- 
tain alterations  in  it,  adapting  it  to  the  change  of  his  circumstances,  par- 
ticularly on  the  death  of  his  uncle  in  1823:  these  alterations  may  possi- 
bly operate  as  so  many  recognitions,  and  show  that  he  still  acknowledged 
it  in  its  original  character,  namely,  to  operate  if  he  liiade  no  more  formal 
will. 

In  the  latter  end  of  March  of  the  present  year,  it  is  pleaded,  that  one 
of  the  deceased's  brothers  consulted  with  him  on  making  his  own  will; 
and  the  deceased,  in  the  course  of  a  confidential  communication  with  him^ 
entered  into  the  particulars  of  his  will,  particularly  as  to  what  he  had 
left  his  wife  and  as  to  taking  away  from  her  the  guardianship  of  his  chil- 
dren. It  has  been  argued  that  as  the  clause  respecting  the  guardianship 
cannot  take  effect,  because  the  paper  is  not  attested  according  to  the  exi- 
gencies of  the  statute,  12  Car.  2.  c.  24.  s.  8,  it  must  therefore  be  pre- 
sumed that  the  deceased  did  not  consider  it  as  operative:  but  I  do  not 
think  that  that  is  necessarily  to  be  inferred;  for  the  law  requiring  two 
witnesses  to  render  such  an  appointment  by  will  effectual,  is  not  by  any 
means  so  generally  known  as  diat  which  renders  essential  the  formal  at- 
testation to  a  will  disposing  of  realty.  On  the  contrary,  this  conversa- 
tion with  his  brother  may  ne  a  proof  of  adherence  and  of  intention  that 
this  instrument  should  operate. 

In  July  the  deceased  went  to  Worthing:  he  was  not  then  in  good 
health;  he  grew  gradually  worse,  but  still  he  showed  no  anxiety  about 
his  affairs.  An  inference  from  this  negative  conduct  might  be  drawn, 
that  he  considered  his  affairs  settled;  for,  by  writing  this  paper  and  by 
the  subsequent  alterations,  having  shown  a  fixed  and  decided  intention 
to  die  testate,  his  silence  might  furnish  an  argument  that  he  expected 
this  document  would  carry  his  wishes  into  effect. 

Under  all  these  circumstances  it  is  fit  that  this  case  should  go  to  proofl 
Another  circumstance  now  mentioned  is,  that  the  freehold  estate  de- 

(b)  yathewi  t.  Warner,  4  Vea.  Jun.  186. 
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volred  to  the  house  of  trade,  and  that  the  deceased  took  it  as  a  tenant 
in  common  with  the  other  partners:  he  possibly  then  never  considered 
it  otherwise  than  as  part  of  his  stock  in  trade:  and  though  it  is  true, 
that  for  a  devise  of  lalnd  in  Jamaica  the  same  formalities  are  required,  as 
in  the  cafbe  of  real  property  in  England,  yet  the  deceased  may  not  have 
regarded  this  property  as  subject  to  such  provisions. 

The  last  article  had  better  be  reformed,  (a)  by  the  insertion  of  these 
facts  respecting  the  freehold  property;  and,  on  that  being  done,  I  shall 
admit  the  allegation. 


On  the  fourth  Session  of  Hilary  Term,  the  cause  came  on  for  hearing, 
when  the  Court  was  of  opinion,  that,  the  evidence  bearing  rather  against 
the  intention  that  the  paper  should  operate,  the  Court  would  not  be  jus- 
tified in  granting  probate;  and  therefore  pronounced  that  the  deceased 
was  dead  intestate. 

(d)  The  fifth  article^  as  refonned,  pleaded:  ''that  the  deceased^  at  his  death,  waa 
possessed  of  a  share  of  a  real  estate  in  Jamaica,  which  share  was  of  the  supposed  value 
of  16,000/1,  and  came  to  the  deceased  in  December,  1826^  as  a  partner  in  a  mercantile 
firm.''  It  then  pleaded  the  amount  of  his  personal  property,  stating  the  'Share  each 
child  respectirely  would  take  under  the  paper  propounded  and  under  an  intestacy,  and 
that,  in  either  case,  the  widow  would  be  entitled  to  nearly  the  same  benefit. 


In  the  Goods  of  THOMAS  DAVIES.~p.  79. 


On  Motion. 


The  38  G.  3.  c.  87,  only  authorizes  the  grant  of  a  limited  administration  durante  absentia 
of  the  executor,  when  there  are  proceedings  depending  in  Chancery. 

The  deceased  of  his  will  appointed  Joseph  Nourse  and  John  Charlton 
executors,  who,  on  the  second  of  July,  1795,  took  probate.  Nourse 
survived  his  co-executor,  and  upon  his  death,  his  sons,  Joseph  and 
Henry,  proved  their  father^s  will,  in  1802,  as  executors  thereof.  Joseph 
was  since  dead  and  Henry  was  resident  at  the  Cape  of  Good  Hope, 
and  had  no  agent  in  this  country.  Mr.  Davies  died  possessed  of  a 
leasehold  house  and  premises  in  New  Bond  Street,  held  under  the 
mayor,  commonalty,  and  citizens  of  London  for  forty-one  years,  renew- 
able every  fourteen;  this  lease,  the  only  part  of  his  property  that  re- 
mained unadministered,  was  now  renewable,  but  this  renewal  could  not 
be  eflfected  without  a  personal  representative  to  him. 

Lushington  moved  for  a  grant  of  administration  to  Topham  Davies, 
(the  son,  surviving  residuary  legatee  of  Thomas,  and  tenant  for  life  of 
the  house  and  premises  in  Bond  street)  limited  to  his  being  made  a  party 
to  a  renewal  of  the  lease  from  the  city  of  London.  He  submitted  that 
the  case  was  within  the  spirit  of  the  38  Geo.  3.  c.  87,  by  which  power 
was  given  to  the  Ecclesiastical  Court,  (wherever  an  executor  had  left 
the  kingdom  after  he  had  obtained  probate)  sufficient  to  authorize  the 
grant  of  the  present  motion. 

Per  Curiam. 

This  case  is  under  circumstances  of  hardships  but  how  can  the  Court 
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grant  this  application?  The  executor  of  the  executor  is  still  living  at  the 
Cape  of  Good  Hope,  it  is  true;  but  still  he  is  a  full  and  complete  repre- 
sentative. Mr.  Simeon's  act  does  not  apply  to  the  present  case;  it 
applies  only  when  there  are  proceedings  depending  in  Chancery:  but  it 
is  to  be  lamented)  that  this  statute  was  not  made  more  extensive;  for, 
at  present,  there  certainly  is  a  defect  in  the  law  and  in  the  power  of 
these  Courts.  There  is,  however,  another  remedy,  viz.  a  power  of 
attorney  from  the  executor  at  the  Cape.  Whenever  this  Court  exercises 
its  discretion  in  making  a  grant  durante  absentia,  it  is  on  the  ground, 
that  there  is  no  legal  representative. 
I  must  reject  the  present  application. 

Motion  refused. 


In  the  Goods  of  ELIZABETH  CROSLEY.— p.  80. 


On  Motion. 


Of  wills  of  the  same  date,  that,  in  the  testatrix's  possession  and  to  which  she  last  added 
codicils,  is  entitled  to  probate,  together  with  the  codicils  found  there^th,  andonre- 
▼oked  codicils  found  with  the  other  will. 

The  deceased,  a  widow,  died  on  the  31st  of  August  1827.  On  the 
25th  of  September,  probate  of  her  will  and  eight  codicils  was  taken  by 
the  executors.  The  will  was  dated  in  1815,  and  the  codicils  at  different 
times  between  January,  1820,  and  January,  1826.  In  April,  1826,  a 
sealed  packet,  endorsed  (but  not  in  her  hand-writing)  ^^  the  will  and  two 
codicils  of  Mrs.  E.  Crosley,''  in  the  care  of  Messrs.  Child  and  Co.  was 
discovered;  it  contained  a  will  of  the  deceased,  of  the  same  date  as  the 
one  proved,  and  also  two  codicils,  one,  dated  July,  1816,  was  annexed 
to  the  will  by  a  seal;  the  other,  dated  August,  1817,  was  separate,  but 
enclosed  and  thus  endorsed,  <*  The  last  and  only  codicil  to  my  last  will.'* 
A  legacy,  in  this  latter  codicil,  was  repeated  in  one  dated  1820,  and  of 
which  probate  had  been  taken. 

The  residuary  legatees,  in  remainder,  were  minors. 

Ltishingtony  upon  affidavits,  moved  tl^e  Court  for  directions  in  re- 
spect to  these  papers. ' 

Per  Curiam, 
,  These  two  wills  were  executed  on  the  same  day,  and  attested  by  the 
same  witnesses;  they  are  both  engrossed,  and  are  duplicates  with  some 
slight  variations:  she  keeps  one  by  her,  and  from  time  to  time,  adds 
codicils  to  it  She  says  that  her  will  is  in  an  iron  casket;  and  there 
were  found  the  will,  which  has  been  proved,  and  eight  codicils.  If  any 
doubt  is  entertained  which  is  her  will,  I  think  this,  which  was  in  her 
own  possession  and  to  which  she  added  several  codicils  some  in  her  own 
handwriting,  must  be  so  considered,  but  probate  must  also'  be  taken  of 
the  other  two  codicils,  as  there  is  nothing  to  revoke  them. 

Probate  of  codicils  decreed. 


i  IIagqAbD;  84.  3d 

in  the  Goods  of  GEORGE  HI7LME.-4>.  88. 


On  Motions 


brifpnal  papers  brought  into  \ht  re|^$try  by  A.»  in  a  suit  between  A.  and  B.  as  to  thb 
will  of  C.»  cannot  be  delirered  out  to  D.»  on  an  affidarit  of  D.^s  attorney^  that  D.»  as 
heir  at  law  of  C.  was  in  possession  of  certain  premises^  and  that  tbiese  papers  werb 
tattniments  of  title  thereto. 


in  the  Goods  of  AGNES  BLAGRAVE.— p.  SS. 


On  Motion'. 


Administratioii  to  A.  g^nted  to  thii  son  of  B.  the  brother  and  sole  next  of  kin;  thostt, 
entitled  in  distribution  to  A.  and  the  widow>  sole  executrix  and  residuary  legatee  of 
t  B.  havinif  renounced. 

The  dciceased  died  in  Jun^,  1824,  a  spinftter  and  intestate,  leaving 
John  Blagrave  her  brother  and  ohly  next  of  kin,  who  was  also  dead; 
and,  of  his  will,  Frances  Blagrave,  his  widow,  sole  executrix  and  uni« 
Versal  legsltee,  had  taken  probate. 

A  proxy  was  now  exhibited  from  the  widow,  and  also  from  the  ne>> 
|)hews  and  nieces  (children  of  a  deceased  brother)  of  Agnes  Blagrave) 
whereby  they  severally  renounced  the  administration  of  her  effects. 

No  administration  had  yet  been  taken  out 

The  King^s  Jldvotatt^  i^eferring  to  the  case  of  "the  eoods  of  Mary 
Keene,''  1  Haggard,  692,  moved  for  administration  of  the  effects  of 
Agnes  Blagrave  to  be  granted  to  the  son  of  John  and  Frances  Bla* 
srave. 
*      PerCuriatn, 

Though  the  party  has  not  a  dlrecit  interest,  he  is  acting  under  a  periokk 
entitled  to  a  moiety  of  the  property. 

Motion  gmntedi 

MARSH  V.  TYRRELL  and  HARDINfi*— p.  84.(a)  J^  ^ 

A  feme  corert— having,  under  certain  powers,  made  a  will  and  codicil  in  t^bnmr7»  V  ^  ^ 
1818^  (eight  months  after  marriage)  by  which,  after  making  proriaion  for  her  hui*  //  ' 
hand  and  leaving  sundry  legacies,  she  bequeathed  the  bulk  of  her  fortune  to,  and 
appointed  executors,  strangers  in  blood;  such  disposition  (except  the  provision  for 
the  husband)  being  similar  to  a  will  in  1816t— made  a  will  on  the  9th  of  March,  1827, 
and  a  codicil  thereto  on  the  21st  of  April  (she  dying  on  the  8th  of  May)  1827,  which 
papers^  except  legacies  to  three  servants  and  rings  to  three  friends,  left  all  her  pro- 

Serty  to  her  husband,  and  appointed  executors,  him  and  a  total  stranger:  the  Courts 
olding  that  the  latter  papers  were  obtained  by  the  husband's  undue  influence,  when 
her  faculties  were  much  impaired,  pronounced  for  the  will  and  codicil  of  1818,  and 
condemned  the  husband  (who  though  he  denied  the  validity  of  the  powers  and  nomi«  , 

nally  prayed  an  intestacy,  was  the  i«al  party  setting  up  the  latter  papers)  in  the  costs 
of  the  executors  of  tlie  will  of  1818. 
Where  thereis  a  great  change  of  disposition  and  a  total  departure  from  toner  tetta- 

(a)  Vide  1  Haggazd,  133.  [3  Engl.  Ecd.  Rep.  61.] 
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mentarj  intentioiis  lonc^  adhered  to,  it  if  mafterial  to  examine  the^  probability  of  the 
chan^,  especially,  if  at;  the  time  of  making  the  latter  disposition  the  capacity  is 
doubtful,  still  more,  if  the  person  in  whose  fayour  the  change  is  made,  possessing 
great  influence  and  authority,  originates  and  conducts  the  whole  transaction. 
A  person  who  can  understand  and  answer,  rationally,  questions,  may  still  not  be  capa- 
ble of  making  a  will  for  all  purposelu  The  rhle  of  law  is,  that  the  competency  of 
the  mind  roust  be  judged  of  by  the  nature  of  the  act  to  be  done#  and  from  a  eonsi*- 
deration  of  all  the  circumstances  of  the  case, 

lAishingtOfi  and  Nicholl,  for  Mh  Tyn^ell. 

Phillimare  for  ]Vtr.  Harding. 

The  King*s  Jldvocate  and  ^ddams^  contra. 

Sir  John  Nicholl. 

This  cause  was  very  ably  and  fully  argued  in  the  former  part  of  thi* 
term,  and  the  material  parts  of  the  evidence  were  then  stated  and  dis«- 
cussed:  it  is  not  therefore  necessary  to  recite  in  detail  much  of  the  de- 
positions. The  grounds  of  th^  decision  must  be  looked  for  rather  in 
the  conduct  of  the  parties  and  in  the  documents,  than  in  the  oral  evi- 
dence. The  necessary  inferences  to  be  drawn  from  that  condutit  itrlll 
afford  a  solid  an^  safe  basis  for  the  judgment  of  the  Court;  where  the 
oral  evidence  harmonizes  with  those  inferences  a  moral  conviction  right- 
ly follows,  but  the  depositions,  where  they  are  at  variance  with  the 
conduct  of  the  parties  and  with  the  res  gestw,  are  less  to  be  relied 
upon.  .    ^ 

Some  parts  of  this  case  afford  a  strong  illustration  of  these  remarks, 
and  induce  me  to  consider  with  more  than  usual  attention  the  conduct  of 
the  several  actors  in  the  matters  which  are  the  subject  of  inquiry. 

The  question  arises  on  the  testamentary  acts  of  a  married  woman; 
and  for  the  purpose  of  deciding  it  the  Court  must  assume  that  she  had 
a  right  to  make  a  will,  since  the  consideration  of  the  validity  of  the 
deed,  under  which  the  power  is  asserted,  belongs  to  the  jurisdiction  of 
another  Court 

The  alleged  testatrix,  Mrs.  Sophia  Harding,  wife  of  John  Harding  of 
York  Place,  Walworth,  died  on  the  8th  of  May  1827,  and  left  property 
amounting  to  20,000/.  or  25,000/.,  exclusive  of  a  sum  of  10,000/.  due 
to  her  from  the  estate  of  Marsh  and  Son.  Two  wills  are  propounded. 
The  first,  dated  on  the  28th  February,  1818,  with  a  codicil  of  the  same 
date,  by  Mr.  Arthur  Cuthbert  Marsh,  one  of  the  executors  and  a  joint 
residuary  legatee.  The  other,  dated  on  the  9th  of  March,  1827,  with 
a  codicil  of  the  21st  of  April,  1827,  by  Mi*.  John  Tyirell,  one  of  the 
executors.  Of  this  latter  will  Mr.  Harding,  the  husband,  is  also  an 
executor,  and  is  a  party  in  the  suit;  appearing,  however,  separately,  for 
the  purpose  of  reserving  to  himself  the  right  of  questioning  the  deeds 
undet*  which  these  wills  were  made:  not  opposing  ihe /actum  of  this 
latter  will,  for  in  truth  he  is  substantially  the  party  setting  it  up.  The 
real  question  is,  upon  the/actum  of  this  latter  will,  for  to  the  validity 
of  the  former  ,will  no  serious  objection  has  been,  or  can  be,  taken; 
though  some  insinuations  have  been  thrown  out  against  the  conduct  and 
supposed  influence  of  the  parties  benefitted  under  it. 

The  general  substance  of  the  two  wills  is  to  the  following  effect  By 
the  former  will,  the  dividends  on  5000/.  navy  five  per  cents,  are  giveh 
to  the  husband  for  life,  and  then  the  stock  itself  is  bequeathed  to  his 
eldest  son.  Her  leasehold  house  and  furniture  at  Walworth  are  given 
to  her  husband  absolutely^  and  several  remembrances  to  friends,  and 
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legacies  to  servants  are  also  bequeathed  by  it;  but  the  bulk,  the  residue, 
is  left  to  the  children  of  Mr.  William  Marsh,  "  by  Amelia  Marsh  his 
first  Tyife,  formerly  Amelia  Cuthbert,  deceased."  William  Marsh, 
Arthur  Cuthbert  Marsh,  and  Richard  Creed  are  appointed  executors, 
and  to  each  of  them  is  given  a  legacy  of  1,000/.,  <^as  a  compensation 
for  their  trouble.^'  It  is  sufficient  at  present  to  state  the  substance  thus 
generally,  though  it  may  be  necessary  hereafter  to  examine  some  of  the 
contents  more  in  detail.  Here,  then,  is  a  provision  for,  and  benefit  to, 
the  husband  and  to  his  eldest  son,  but  the  principal  objects  of  her  boun- 
ty  are  the  children  of  Amelia  Marsh,  formerly  Cuthbert  No  other 
children  of  William  Marsh  are  mentioned:  and  the  two  Messrs. 
Marsh,  and  Mr.  Creed,  are  selected  as  her  confidential  executors  and 
trustees. 

The  contents  of  the  latter  will,  of  the  9th  of  March  1827,  are  more 
brief,  for  by  it  every  thing  is  left  to  the  husband,  Mr.  Harding,  except 
legacies  to  three  servants  of  300/.  each;  and  the  codicil  on  the  21st  of 
April,  bequeaths  only  rings  to  three  ladies,  sisters,  two  of  whom  were 
dead;  but  it  contains  a  clause  confirming  the  will.  Here  then  is  a  great 
change  of  disposition:  the  character  and  objects  of  the  former  will  are 
totally  abandoned. 

In  inquiring  into  the  factum  of  the  latter  will,  it  becomes  material  to 
examine  the  probability  of  this  great  change  of  intention,  and  it  be- 
comes the  more  necessary  to  examine  that  probability,  if  at  the  time  of 
making  the  disposition,  the  capacity  was  in  any  degree  weakened  or 
doubtful;  still  more  if  tiie  husband,  in  whose  favour  this  great  change 
is  made,  and  who  from  the  relation  in  which  he  stands  to  the  deceased, 
must  almost  necessarily  have  great  influence  and  authority,  should  be 
the  person  originating  and  conducting  the  whole  business  of  the  new 
will.  To  examine  then,  the  probability  of  this  change,  it  may  be  pro-* 
per  to  consider  the  grounds  and  circumstances  of  making  the  first  will; 
if  that  were  made  upon  hasty,  capricious,  temporary  considerations,  the 
departure  from  it  becomes  less  improbable;  but  if  made  under  motives 
k>ng  existing,  and  quite  naturally  inducing  it,  the  adherence  to  it  will 
be  the  more  strongly  presumed,  and  the  circumstances  to  account  for 
the  conofplete  revolution  in  her  intentions  will  be  required  to  be  more 
forcible. 

The  deceased  was,  originally.  Miss  Sophia  Smyth,  and  derived  the 
principal  part  of  her  property  from  a  brother,  William  Smyth,  who 
about  the  year  1779  was  in  the  East  Indies^  and  succeeded  Mr.  Cuth- 
bert as  naval  store-keeper  and  agent  victualler  of  thjB  fleet  in  India  under 
Sir  Edward  Hughes.  There  is  no  proof  that  Smyth  acquired  that  si- 
tuation through  the'  recommendation  of  Mr.  Marsh;  who  was  navy  agent 
to  Mr.  Cuthbert;  but  it  is  admitted,  in  Harding's  answers  to  the  second 
article,  "  that  William  Smjrth  may  have  professed  and  felt  a  great  re- 
gard for  Mr.  Cuthbert,  and  he  had  also  a  great  regard  for  and  confi- 
dence in  Mr.  Marsh,  for  upon  his  death  in  1784,  he  by  will  appointed 
Mr.  Marsh  his  executor  and  trustee,  and  under  that  will  the  deceased 
and  her  sister,  as  joint  residuary  legatees,  became  entitled  to  a  consider- 
able part  of  William  Smyth's  fortune.'' 

In  1785,  Mr.  Marsh  married  Miss  Amelia  Cuthbert,  daughter  of  Mn 
Cuthbert,  and  she  died  in  1793,  leaving  four  children,  two  sons  and  two 
daughters.  Mr.  Marsh  married  again,  and  had  a  family  by  his  second 
wife.     After  the  death  of  the  first  wife,  Mrs.  Amelia  Marsh,  the  firien4 
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of  the  deceased,  it  was  not  likely  that  any  great  intimacy  would  be 
maintained  between  the  deceased  and  Mr.  Marsh;  but  there  is  no  ap- 
pearance of  her  having  at  any  time  withdrawn  her  confidence  in  him, 
still  less  her  regard  for  the  children  of  his  first  wife.  Messrs.  Marsh 
and  Creed  continued  her  agents,  and  had  the  management  of  her  pro*- 
perty  as  her  friends  and  the  executors  of  her  brother. 

In  1813,  the  deceased's  sister,  Miss  Elis^abeth  Smyth,  died  intestate, 
and  her  joint  share  of  her  brother's  fortune  devolved  upon  Miss  Sophia 
Smyth,  the  testatrix.  There  is  no  proof  that  previous  to  the  death  of 
the  sister  the  deceased  had  made  any  will,  and  probably  she  had  not,  as 
the  sister  died  intestate;  but  she  now  was  left  alone,  her  father  and  mo* 
ther  were  dead,  her  sister  was  dead,  and  she  had  no  known  relation^ 
She  was  about  fifty  years  of  age,  past  the  hopes  of  having  a  family  of 
ber  own;  she  had  a  large  fortune,  and  it  was  not  unnatural  that  she 
should  wish  to  make  a  settlement  of  it  It  was  not  unnatural,  it  was 
highly  probable,  that  the  children  of  Mrs.  Amelia  Marsh,  formerly 
Miss  Cuthbert,  should  be  adopted  as  the  principal  objects  of  her  bounty; 
there  were  no  persons  presenting  themselves  likely  to  stand  in  competi- 
tion with  them  in  the  deceased's  affection  and  regard.  It  was  not  im? 
Erobable,  nor  unwise,  that  she  should  vest  her  property  in  trustees  to 
er  separate  use,  and  at  her  own  disposal  in  case  of  coverture.  She 
might  at  her  time  of  life,  and  with  her  large  fortune,  suspect  herself,  and 
wish  to  guard  against  her  own  imprudence,  lest  she  should  fall  a  sacri- 
fice to  the  designs  of  some  artful  person,  who,  for  the  sake  of  her  for- 
tune, might  inveigle  her  into  marriage.  She  might  do  this  without 
having  any  person  specially  in  view,  or  without  being  even  solicited  by 
any  individual;  or  she  might  do  so,  because  she  was  addressed  by  some 
particular  persop,  and  suspected  his  motives  and  designs.  Accordingly, 
in  1816,  there  were  several  acts  done  for  the  arrangement  of  her  pro- 
j>erty,  vesting  it  in  trustees  for  her  separate  use,  and  making  a  disposi- 
tion of  it  by  will,  which,  being  revocable,  she  might  at  all  times  alter 
upon  any  change  of  circumstances. 

By  the  deed  of  the  SOtli  of  February,  1816,  recited  in  a  subsequent 
deed,  10,000/.  were  left  in  Marsh's  hands  as  executor  of  William  Smyth, 
to  answer  all  outstanding  demands  on  Marsh  in  that  character.  The 
rest  of  the  property  was  invested  in  the  funds.  This  was  no  extraor- 
dinary security,  considering  that  William  Smyth  was  a  public  account- 
ant, having  been  naval  store-keeper  and  agent  victualler  to  the  fleet  ii\ 
the  East  Indies.  In  such  transactions,  in  a  distant  part  of  the  globe,  it 
is  hardly  possible  to  say  when  the  representatives  of  public  accountanta 
are  quite  safe  from  demands;  but,  in  the  present  arrangement,  there  was 
nothing  particularly  advantageous  beyond  mere  indemnity,  for  the  prin- 
cipal was  to  renudn  for  ten  years,  and  then  it,  or  what  then  remained  of 
it,  was  to  be  transferred  to  Miss  Smyth  or  her  representatives,  and  in 
the  mean  time  .interest  at  four  per  cent  was  to  be  paid  to  her:  which, 
oonsidering  the  war  was  over,  and  there  was  a  prospect  of  a  very  per- 
manent and  firm  peace,  was  a  fair  interest  and  not  disadvantageous  tq 
Miss  Smyth;  for  the  credit  of  Mr.  Marsh,  at  that  time,  stood  quite  un- 
suspected. 

On  the  8th  of  March,  1816,  all  the  other  property  of  the  deceaaed, 
both  as  surviving  residuary  legatee  of  her  brother  and  as  administratrix 
and  sole  next  of  kin  of  her  sister,  having  been  invested  in  the  publio 
fonds  in  the  joint  names  of  WiUiam  Marsh,  Arthur  Cuthbert  Marshy 
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and'  Richard  Creed,  a  deed  or  declaration  of  trust  vtras  executed,  by 
which  this  funded  property  was  held  in  trust  to  the  separate  use  of  Miss 
Sophia  Smyth,  subject  to  her  disposal  by  will  at  her  death,  notwith- 
standing any  future  coverture,  and  as  if  she  continued  a  feme  sole;  <Mn* 
dependently  of  any  husband,  who  is  not  to  intermeddle  therewith,  nor 
is  the  property,  or  the  dividends,  to  be  liable  to  his  control,  debts,  or 
interference.''  The  10,000/.  at  the  end  often  years,  were  to  be  invest- 
ed in  the  like  trusts,  with  an  additional  power  of  disposal  by  deed  in 
her  lifetime.  If  Miss  Sophia  Smyth  made  no  disposition  of  the  pro- 
perty,- either  by  deed  or  will,  it  was  to  go  according  to  the  statute  of 
distributions,  as  if  she  bad  died  intestate  and  unmarried.  This  is  the 
substance  of  the  deed  of  the  8th  of  March,  1816. 

On  the  12th  of  March,  1816,  she  executed  a  further  deed,  irrevocably 
giving  the  10,000/.  at  her  death,  to  Mr.  Marsh;  but  there  was  perhaps 
nothing  very  extraordinary  or  improvident  in  this  gift.  He  had  had 
the  whole  trouble  of  winding  up  and  managing  the  concerns  of  her  bro- 
ther, her  sister,  and  herself;  he  was  to  have  the  additional  trouble  of 
this  trust;  he  was  married  again,  and  had  a  second  family:  her  fortune 
still  remaining  at  her  own  disposal  was  ample.  It  was  not  astonishing 
that  she  should  consider  it  but  a  reasonable  remuneration  to  Mr.  Marsh 
to  secure  to  him  this  10,000/.  at  her  death,  reserving  the  interest  of  it 
for  her  life. 

Shortly  after  this  she  made  her  will,  which  probably  was  in  prepara- 
tion at  the  time  the  deed  of  gift  was  executed.  This  will  was  executed 
on  the  i^3d  March  1816,  and  its  contents  are  material.  It  directs,  that 
fhe  shall  be  buried  at  Highgate,  in  the  vault  with  her  sister.  It  appoints 
as  her  three  executors  and  trustees,  William  Marsh,  Arthur  Cuthbert 
Marsh,  and  Richard  Creed,  and  leaves  them  as  a  compensation  for  their 
trouble  1,000/.  each.  To  Edward  Rigden,  if  in  her  service  at  her  death, 
it  gives  500/.;  if  not,  200/.:  to  Mary  Apostles,  if  in  her  service,  the 
same;  if  not,  100/.;  also  her  wearing  apparel,  and  2s.  6d,  a  week  to  take 
care  of  her  dog:  to  Mary  George,  the  cook,  if  in  her  service,  50/.  and 
to  the  coachman  20/.,  and  her  carriage,  harness,  and  horses.  Rigden 
and  Apostles  are  to  live  in  her  house  for  three  months,  and  to  be  paid  a 
guinea  a  week  as  board  wages;  and  her  wines  and  liquors  are  to  be  di- 
vided equally  between  them.  These  are  the  provisions  for  the  servants, 
and  she  then  proceeds  to  give  remembrances  to  her  friends.  To  Char- 
lotte Hillyer  is  left  a  diamond  ring  with  her  late  sister's  hair;  to  Sybilla 
and  Sarah  Hillyer,  each  diamond  ear-rings:  to  the  three  Misses  Bin- 
^tead,  an  annuity  of  100/.  with  benefit  of  survivorship:  to  Mrs.  Isher- 
wood,  for  a  ring,  207. :  to  Mrs.  Rogers,  for  a  ring,  21/. :  to  Mr.  Creed, 
her  house  and  furniture  at  Walworth,  but  with  a  stipulation  that  there 
shall  be  no  auction  on  the  premises^  It  is  her  <^  express  wish"  that  the 
family  paintiDgs  should  be  burnt,  or  otherwise  destroyed.  The  minia- 
tures of  her  brother  and^sister  are  to  be  put  in  her  coffin  and  interred  with 
her  remains.  The  residue  of  her  property  is  given  to  the  children  of 
William  Marsh,  by  Amelia  Marsh,  his  first  wife,  formerly  Amelia 
Cuthbert,  spinster,  deceased,  to  be  divided  equally  between  them;  and 
if  only  one  of  them  be  living  at  her  death,  then  to  that  one. 

This  will  has  features  strongly  marking  the  mind,  character,  and  tes- 
tjunentary  intentions  of  the  testatrix;  here  are  friends  recollected  with 
tokens  of  remembrance,  some  with  pecuniary  benefits:  here  are  old  ser- 
vants provided  for  according  to  their  stations  and  length  of  service:  here 
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18  her  confidence  continued  to  her  brother's  executors — Messrs.  Marsh 
and  Creed — one  of  the  former,  the  husband  of  her  late  friend  Mrs.  Amelia 
Marsh:  but  the  great  objects  of  her  bounty  are  the  children  of  thatfriend 
Mrs.  Amelia  Marsh;  to  these  the  bulk  of  her  fortune  is  given  in  exclusion 
of  Mr.  Marsh's  family  by  a  second  wife.  On  the  26th  of  March  1816, 
she  made  a  codicil,  merely  giving  an  additional  50/.  to  her  servant  Rig- 
den,  and  100/.  to  her  solicitor,  Martelli.  It  is  observable,  that  in  this 
will  no  notice  whatever  is  taken  of  Mr.  Harding:  and  although,  in  three 
months  afterwards,  he  procured  a  marriage  licence,  yet  there  is  no  proof 
that  she  acknowledged  him  as  a  friend  when  this  will  was  made,  still 
less  that  he  at  that  time,  nor  in  the  month  of  June,  was  received  as  an 
accepted  lover,  nor  that  the  marriage  was  delayed  by  her  ill  health.  If 
she  was  iii  ill  health,  it  is  more  probable  that  she  should  make  (ler  will 
while  she  remained  a  spinster,  than  enter  into  a  matrimonial  engage-t 
ment 

A  twelvemonth  afterwards,  however,  she  did  accept  and  marry  Mr. 
Harding;  but  not  with  any  peculiar  marks  of  Y!onfidence  or  afiection; 
for,  a  few  days  only  before  the  marriage,  she  executed  another  deed  of 
trust  settling  the  house  and  furniture,  and  some  other  property  at  Wal- 
worth, to  her  own  separate  use;  in  the  same  manner  as  she  had  the  year 
before  settled  the  funded  property.  Whether  this  deed,  executed  just 
before  marriage,  is  or  is  not  valid,  may  depend  upon  circumstances:  but 
the  fact  is,  that  the  other  deed  of  March  1816,  is  furnished  by  Harding 
himself,  as  the  foundation  of  the  will  made  by  his  own  solicitor  in  his 
favour;  and  is  pleaded  by  Mr.  John  Tyrrell — Harding's  co-executor,  so 
nominated  by  Harding  himself — and  who,  it  is  apparent,  merely  lends  his 
name  in  this  cause.  Thus  then  Mr.  Tyrrell,  though  he  does  not  admit 
the  validity  of  the  deed  of  June  1817,  sets  up  the  validity  of  the  deed  of 
1816,  as  the  very  groundwork  of  the  will  which  he  propounds;  but  Mr. 
Harding,  though  obtaining,  and  sworn  executor  to,  that  will,  now  de- 
nies the  validity  of  both  deeds  and  all  wills  made  under  them.  That  is 
the  shape  the  case  assumes. 

In  June,  1817,  Harding  became  the  husband  of  the  deceased,  he  be- 
ing about  sixty-three  years  of  age,  with  a  family  by  a  former  wife;  she 
a  spinster  a1>out  fifty-one.  On  the  28th  of  February,  1818,  about  eight 
months  after  the  marriage,  the  deceased  made  a  new  will,  the  will  pro- 
pounded by  Mr.  Arthur  Cuthbert  Marsh.  It  was  very  natural  and  pro-* 
per  that  she  should  now  make  a  provision  out  of  her  ample  fortune  for 
the  husband,  to  whom  she  had  united  herself.  It  was  not  made  in  the 
first  moon;  eight  months  had  elapsed  since  the  marriage;  she  could 
therefore  form  a  fair  estimate  of  his  qualities,  his  society,  his  real  afiec- 
tion, and  his  just  claims.  She  accordingly  applied  to  Mr.  Delmar,  the 
successor  of  Mr.  Martelli,  who  had  prepared  the  former  will  of  1816, 
but  who  had  since  died;  and  there  is  not  ibe  least  ground  to  suspect  that 
this  was  not  her  own  free,  voluntary,  uninfiuenced  act  Mr.  Delmar's 
account  of  her  first  visit  is  as  follows: — 

"On  the  21st  of  February,  1818,  (deposing  from  his  books)  the  3e- 
ceased  called  upon  him  in  Norfolk  street;  she  came  in  her  carriage,  and 
was  introduced  to  deponent  by  a  clerk  who  had  been  many  years  with 
Mr.  Martelli:  she  told  deponent,  *  she  wished  to  make  an  alteration  in 
her  will:'  deponent  referred  to  h^r  papers,  and  took  out  the  draft  of  the 
former  will:  he  went  through  it,  item  by  item,  with  the  deceased:  she 
specified  the  alterations  she  wished,  and  deponent  noted  most  of  them 
in  the  margin.     He  afterwards  directed  a  clerk  to  copy  the  draft  embo* 
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dying  the  pencil  alterations;  deponent  revised  the  same^  and  after  the 
draft  had  been  settled  by  a  conveyancer,  deponent  had  two  copies  made 
ready  for  execution.  On  the  28th  of  February  (again  deposing  from  hir 
books)  deceased  called  again  upon  the  deponent,  when  he  read  over,  or 
explained  the  contents  of,  one  of  the  duplicate  copies  of  the  will,  item 
by  item,  to  the  deceased,  and  she  signified  her  approbation,  as  he  pro- 
ceeded,— but  he  does  not  remember  in  what  terms.''  - 

The  will  being  thus  executed  in  duplicate,  each  part  was  sealed  up 
and  indorsed;  one  part  was  deposited  at  the  office  of  her  agents  and 
trustees,  Messrs.  Marsh,  in  a  box,  in  which  her  other  deeds  and  papers 
were  deposited,  and  in  which  it  was  found  at  her  death :  and  the  indorse- 
ment on  the  envelope  expressly  states,  ^^  Duplicates  in  Mrs.  Harding's 
possession.'^  In  conformity  with  this,  the  other  packet  was  delivered 
to  herself,  was  retained,  by  her  for  several  years,  was  then  delivered 
for  safe  custody  to  her  confidential  servant,  Mary  Apostles,  since  dead, 
who  delivered  it  over,  shortly  before  her  death,  to  a  friend  of  hers,  Mr. 
Easton,  in  whose  custody  it  remained,  unopened,  till  after  the  com- 
mencement of  the  present  suit. 

Such  being  the  history  of  the  will  propounded  by  Mr.  Arthur  Cuth- 
bert  Marsh,  in  the  making  of  which,  there  is  not  the  slightest  appear* 
ance  of  Mr.  Marsh's  interference,  or  even  of  his  being  privy  to  its 
contents,  it  becomes  material  to  consider  what  alterations  were  by  it  made 
in  the  will  of  1816.  There  is  a  provision  made  for  the  husband,  5000/. 
navy  five  per  cents.,  part  of  the  trust  stock,  are  bequeathed  to  hini  for 
life,  and  then  to  his  eldest  son.  The  house,  furniture,  plate,  &c.  at 
Walworth,  before  given  to  Mr.  Creed,  are  now  given  to  Mr.  Harding; 
there  is  a  trinket  given  to  his  eldest  son's  wife;  the  other  trinkets  are 
given  as  before,  and  the  rest  of  her  trinkets  to  the  eldest  Miss  Marsh: 
but  all  the  peculiar  features  of  the  will  remain;  she  is  to  be  buried  at 
Highgate  with  her  sister;  memorials  are  given  to  various  friends,  lega- 
cies to  servants,  an  annuity  of  100/.  to  the  three  Misses  Binstead,  and 
to  the  survivor;  the  pictures  are  to  be  destroyed;  the  miniatures  to  be 
buried  with  her;  all  is  nearly  verbatim  as  in  the  former  will;  but,  above 
all,  the  same  confidence  is  given  to  her  executors,  with  the  same  legacy 
for  their  trouble;  her  husband  is  not  even  one  of  her  executors;  and, 
what  is  still  more  important,  the  bulk  of  her  fortune  is  still  given  to  tlie 
children  of  Mrs.  Amelia  Marsh. 

Looking  then  to  the  considerations  on  which  this  disposition  was  origi- 
nally made;  looking  to  the  change  which  had  taken  place  by  the  mar- 
riage, the  estimate  of,  and  provision  for,  it,  thus  fixed;  looking  to  the 
full  confirmation  thus  given,  after  an  interval  of  two  years,  and  after  the 
intervening  marriage,  even  to  the  peculiarities  of  the  will  and  to  all  the 
testamentary  intentions  of  the  deceased,  it  is  difficult  to  suppose  a  case, 
in  which  adherence  to  the  disposition  is  more  strongly  to  be  inferred 
and  presumed. 

The  next  subjects  for  consideration  and  examination  are  the  circum- 
stances, subsequent  to  this  will  of  1818,  either  inferring  the  continued 
adherence  to  the  will,  or  departure  from  it 

To  show  adherence,  in  the  first  place  there  is  time.  No  testamenta- 
ry act  is  suggested  to  have  been  done  for  nine  years,  till  Harding's  will 
of  March,  1827,  which  was  set  about  the  latter  end  of  February,  1827: 
but  there  are  intermediate  circumstances  in  aid  of  the  proof  of  adherence. 
In  1823,  the  deceased  had  a  severe  paralytic  attack,  which  caused  a  state 
of  great  bodily  infirmity,  whatever  might  be  its  effect  upon  her  mind. 
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tt  was  natural  that  such  an  event  should  have  induced  the  deceased  td 
have  made  an  alteration  in  her  will,  if  she  were  dissatisfied  with  the 
existing  disposition.  Six  years  of  matrimonial  cohabitation  had  taken 
place:  if  it  had  produced  this  ^^  growing  affection  and  confidence/'  so 
xhuch  relied  on  by  Mr.  Harding's  counsel,  she  would  not  have  remained 
in  that  deplorable  state  without  expressing  some  wish,  or  taking  somei 
measures,  to  increase  the  benefit  to  the  husband;  but  nothing  was  done 
in  consequence  of  that  attack. 

In  1824,  Mr.  Marsh's  misfortunes  took  place;  in  September  of  that 
year  he  became  a  bankrupt;  from  what  circumstances  does  not  appear  in 
the  evidence.     His  bankruptcy  did  not  induce  her  to  alter  her  will;  not 
even  to  substitute  a  different  executor.     Some  communication  with  Mr* 
Delmar  took  place,  as  to  whether  it  might  not  be  necessary  to  make  a 
slight  alteration,  not  hostile  to  Mr.  Marsh,  but  to  secure  the  benefit  to 
him  in  exclusion  of  his  creditors:  but  that  was  not  done,  and  on  Marsh's 
obtaining  his  certificate  in  November,  1625,  it  became  unnecessary. 
This  cannot  infer  departure  from  the  disposition  of  1818.     There  is  no 
reproach  expressed  with  regard  to  Mr.  Marsh:  the  evidence  is  all  the 
other  way :  it  is  pity  and  compassion  for  his  misfortunes  which  she  evinces. 
She  does  not  take  the  management  of  her  concerns  out  of  his  hands:  the! 
Messrs.  Marsh  are  continued  as  her  agents — that  is  a  fact  not  disputed 
in  the  evidence — indeed  the  navy  agency  house  was  not  bankrupt  at 
that  time,  and  did  not  become  so  till  within  a  few  days  of  her  death. 
There  is  not  only  the  simple  fact,  that  she  did  not  take  away  her  agency 
from  them,  but  that  fact  has  much  increased  force  when  it  is  admitted, 
that  the  husband  recommended  and  pressed  her  to  take  her  concerns 
out  of  the  hands  of  the  Messrs.  Marsh.     This  is  admitted  and  justified: 
but  it  is  proved  that  very  urgent  and  harsh  means  were  used  to  induce 
such  a  measure;  and  if  the  advice  were  justifiable,  the  urgency  might 
not  be  so.     Yet  notwithstanding  all  the  advice,  whether  properly  or 
improperly  administered,  notwithstanding  all  the  supposed  increase  of 
affection,  and  this  marital  influence  and  authority,  the  act  is  not  done; 
the  influence  is  resisted  above  two  years,  till  this  new  will  is  obtained f 
and  yet  if  it  were  her  wish,  what  would  have  been  more  easy  and  prac- 
ticable.^   Where  were  the  risk  and  danger,  she  living  at  this  time  under 
the  protection  of  her  husband — he  constantly  with  her?     It  is  unneces* 
sary  to  rely  minutely  upon  the  evidence  of  the  servants  who  are  releas- 
ing witnesses — the  fact  speaks  for  itself,   and   their  evidence  is  in 
accordance  with  the  fact,  and  it  is  confirmed  by  another  witness  (who.is 
entitled  to  full  credit),  Mr.  Delmar,  and  who  speaks  to  circumstanced 
strongly  corroborative;  some  of  which  will  be  presently  stated.     It  is 
further  confirmed  by  another  part  of  the  case.     In  answer  to  Marsh'9 
allegation,  which  sets  forth  matters  inferring  adherence  to  this  will,  a 
responsive  allegation  was  given,  which  consisted  of  above  twenty  arti- 
cles: to  above  half  of  those  articles  not  a  witness  is  examined.     Most 
important  would  it  have  been  to  have  produced  something  demonstrating 
dissatisfaction  at  the  former  will;  some  intention  of  altering  it,  and 
making  a  new  one;  but  there  is  not  a  circumstance  of  the  sort:  not  a 
single  declaration  of  that  tendency. 

Two  servants,  and  a  woman  who  was  principally  employed  in  the 
garden,  are  brought  up  all  the  way  out  of  Devonshire  to  prove,  that,  in 
1622,  the  deceased  and  her  husband  appeared  to  be  living  on  kind  and 
conjugal  terms  together.    A  few  ladies,  who  made  occasional  calls  at 
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Walworth,  are  produced  to  proye,  that  Harding  was  outwardly  attentive 
to  his  wife,  and  never  ill-used  her  in  their  presence;  and  some  of  these 
flay,  that  <^in  their  opinion,  the  deceased  had  a  testamentary  capacity.'' 
But  in  this  mass  of  responsive  evidence,  which  was  to  support  the  cofiF- 
didit  and  /actum  of .  the  last  will,  there  is  not  a  single  circumstance, 
coming  from  the  deceased  herself,  showing  dissatisfaction  at  the  former 
disposition,  or  the  intention  to  make  a  new  will.  There  is  a  total  ab- 
sence of  any  such  supplementary  evidence,  important  as  it  would  have 
been  to  lead  up  to  ihe/actum  of  this  new  will. 

The  evidence  as  to  adherence  and  departure,  as  well  as  the  inferences 
and  presumptions,  are  all  on  one  side.  Nay,  the  only  circumstance  relied 
upon,  the  bankruptcy  of  Marsh,  instead  of  affording  a  probable  ground 
for  this  altered  disposition,  operates  on  my  mind  in  the  contrary  direc- 
tion. What  could  afford  a  stronger  reason  for  her  adhering  to  her  for- 
mer intentions  of  giving  the  bulk  of  her  fortune  to  the  children  of 
Mrs.  Amelia  Marsh,  two  sons  and  two  daughters,  than  the  misfortunes 
of  their  father,  now  a  bankrupt,  with  anoUier  family  to  provide  for? 
But,  further,  why  should  Marsh's  bankruptcy  induce  her  to  depart  from 
all  the  characteristic  peculiarities  of  this  will?  the  place  of  her  interment; 
the  memorials  to  her  friends;  the  burning  of  these  pictures,  and  the 
placing  of  these  miniatures  in  her  cofSn:  for  the  change  is  total  and 
complete.  Looking  then  at  the  circumstances  which  preceded  the  first 
will,  and  those  which  intervened  between  February  1818  and  February 
1827,  nothing  can  in  my  Judgment  be  more  improbable  thaa  the  dispo- 
sition contained  in  the  will  propounded  by  Mr.  Tyrrell. 

With  this  foundation  of  improbability,  the  next  inquiry  is,  whether 
there  are  not  circumstances  leading  to  a  strong  suspicion  that  this  will 
was  obtained  by  the  husband  through  undue  influence,  and  circumven- 
tion, exercised  over  a  testatrix  incapable  of  protecting  herself,  an^  of 
resisting  his  marital  authority.  Mr.  Harding's  object  and  motives  in 
marrying  this  lady  can  only  with  certainty  be  known  to  himself;  but 
circumstances  may  afford  some  inferences.  He  susg^sts  that  he  was 
not  aware  how  her  property  was  settled,  till  after  Manqi^s  bankruptcy. 
Some  facts  however  render  it  diifficult  to  suppose  that  to  be  true,  and 
that  he  was  not  apprised  of  it  at  the  time  of,  and  before,  the  marriage. 
Did  he  marry  this  lady  supposing  that  her  property  was  not  vested  in 
trustees  to  her  separate  use,  and  that  by  marriage  he  at  once  acquired  the 
right  to  it?  How  came  it  then  that  no  settlement  was  made  on  the 
marriage?  Had  she  no  sense?  no  friends?  And  had  he  no  honesty, 
so  as  to  make  a  settlement  out  of  this  large  fortune,  if  he  supposed  tmt 
by  marriaite  he  became  entitled  to  it?  How  came  it  that  from  the  first 
moment  alter  the  marriage  he  never  interfered,  in  the  slightest  degree, 
in  the  appropriation  or  management  of  the  property?  With  every  al- 
lowance for  his  disinterested  liberality,  it  is  hardly  credible  that  in  seven 
years  he  never  should  have  interfered.  He  must  therefore  have  been 
at  all  times  fully  aware,  as  his  conduct  proves,  that  her  property  was 
settled  to  her  separate  use.  Here  are  also  these  facts  leading  to  the 
same  conclusion. 

Harding  produced  a  copy  of  the  deed  of  trust,  of  1816,  to  enable  Ter- 
rell to  draw  the  will  of  1827.  Shortly  after  Marsh's  bankruptcy,  he 
went  to  Delmar  and  told  him,  '<  that  he  came  from  Mrs.  Harding,  who 
wished  to  have  her  settlements  and  will  sent  to  her."  Delmar  went 
there  shortly  after,  taking  the  drafts  of  these  papers  with  him,  not  hav- 
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ing  the  originalfl,  for  they  were  in  the  box  at  Marsh's  office:  but  Harding 
then  told  him  <<that  he  had  copies:"  that  is,  copies  of  the  settlements: 
for  his  own  case  is,  that  he  did  not  know  the  contents  of  the  will  of  1818 
to  the^last  How  and  when,  then,  came  he  by  these  copies?  It  is  true 
indeed  that  Delmar  says,  ^^  he  believes,  that,  about  that  time,  Harding 
received  from  the  deceased  a  copy  of  the  settlement  of  the  8th  of  March, 
1816:"  but  that  is  contrary  to  the  whole  of  her  conduct;  for  she  was,  at 
that  time  and  at  all  times,  most  anxious  to  keep  him  ignorant  of  her 
concerns  of  every  sort  But  there  is  another  circumstance  that  renders 
it  not  improbable,  that  he  had  these  very  copies  communicated  and  de- 
livered to  him  before  the  marriage,  as  in  common  fairness  they  ought  to 
have  been,  and  as  his  conduct,  in  never  attempting  to  interfere  in  the 
management  of  this  property,  strongly  infers;  that  circumstance  is,  that 
the  very  copy  of  which  Harding  was  in  possession,  was  a  copy  certified 
by  two  of  Martelli's  clerks  in  1816.  This  copy  was  then  in  existence 
before  the  marriage,  and  the  whole  conduct  of  the  parties  renders  it  by 
no  means  improbable  that  he  was  in  possession  of  it  at  that  time. 

It  is  true,  that,  if  he  then  knew  of  these  instruments,  he  may  appear 
the  more  disinterested  in  marrying  the  deceased  without  any  settlement 
being  made  of  some  part  of  the  property  in  his  favour.  It  may  be  so: 
but  an  artful,  cunning,  experienced  man  might  feel  some  confidence,  that, 
when  married,  he  should  have  sufficient  influence  to  persuade  his  wife 
to  appoint  and  dispose  of  the  property  in  his  favour.  If  he  had  such  a 
design  and  such  a  hope  he  would  probably  adopt  two  modes  of  effecting 
his  purpose:  first,  by  wheedling  and  coaxing  to  get  her  affiiirs  and  con- 
fidence into  his  power;  and  next,  if  those  failed,  by  importunity  and 
rigour  to  subdue  her  into  acquiescence  and  submission.  The  two  modes 
are  by  no  means  inconsistent  with  each  other. 

The  letters  of  Mr.  Harding  to  his  wife  have  been  exhibited  by  Mr. 
Tyrrell,  and  they  are  rather  of  an  extraordinary  tone,  considering  the 
ages  of  the  parties:  they  display  something  of  a  character  and  plan  not 
irreconcileable  with  the  design  just  suggested.  Mr.  Harding  had  a  cot- 
tage in  Devonshire,  and  was  engaged  in  manganese  works,  from  which,  as 
he  represents,  he  was  deriving  considerable  profit — about  1,000/.  a  year: 
he  goes  down  to  this  cottage  soon  after  the  marriage — the  first  month  is 
scarcely  over,  and  he  is  absent  from  his  bride  about  two  months.  These 
are  passages  in  his  letters.  The  first  is  dated  July  1817,  he  having  been 
married  in  the  June  preceding.  After  giving  an  account  of  his  journey 
into  Devonshire,  he  writes,  <<I  have  air  and  exercise  in  abundance,  but 
I  sigh  that  you  do  not  partake  of  both  with  me;  for  happy  should  I  have 
been  to  have  had  my  dear,  my  beloved  wife  with  me;  but  to  this  our 
separation  I  must  be  reconciled,  knowing  it  to  be  necessary  and  not  of 
long  duration;  but  in  my  fond  imagination  you  are  and  ever  will  be  pre- 
sent, for  while  I  live  my  bosom  will  ever  glow  with  warm  afiection,  and 
with  the  purest  regard  for  you,  and  with  these  sentiments  do  I  now 
subscribe  myself,  my  dearest  Sophia,  most  tenderly  and  most  afiection- 
ately  yours." 

The  next  is  from  Ilfracome,  and  is  dated  on  the  25th  of  July. 
**  Thus,  my  beloved  Sophia,  I  am  separated  from  you  by  necessity,  or 
by  a  sort  of  destiny  not  to  be  commanded  or  controlled.  My  heart  is 
yours,  and  in  mind  and  thought  you  are  ever  present;  for  you  my  fond 
imagination  is  my  present  comfort,  and  my  only  bliss.  Yes,  my  dearest 
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Sophia,  be  assured  I  am  with  affectionate  regard  and  the  most  tender 
loye  truly  and  affectionately  yours.'' 

The  third  is  on  the  11th  of  August:  that  concludes:  ^^I  greatly  regret 
that  my  absence  from  you  is  so  long,  but  I  shall  not  stay  one  hoitt  more 
than  is  absolutely  necessary.  To  me  this  separation  is  more  than  pain- 
fuly  for  not  a  day  or  hour  passes  but  I  think  of  my  much  loved  Sophia, 
my  beloved  wife:  for  be  assured  I  am  most  faithfully  and  most  affection- 
ately yours." 

The  next  is  dated  on  the  3d  of  September,  from  Manchester:  .... 
<'Do  write  to  me,  and  let  me  hear  from  you;  that  will  be  the  highest 
pleasure  I  can  now  receive.  I  trust  in  Heaven,  that  a  few  days  more 
will  dismiss  me  from  this  wretched  place,  and  enable  me  soon  to  em- 
brace my  much  loved  wife,  who  has  my  warmest  affection,  my  highest 
regard,  and  the  tender  love  of  him,  who  is,  my  beloved  Sophia,  your 
J.  Harding." 

The  letter  of  the  15th  of  September,  thus  concludes:  <'0h!  how  I  an- 
ticipate the  joy  I  shall  experience  on  seeing  you.  Yes,  my  Sophia,  this 
thought  throws  a  glow  of  happiness  over  my  whole  frame,  and  makes 
me  feel  that  I  am  wholly  and  truly  yours." 

The  next  is  much  in  the  same  tone.  <^1  know  not  how  to  express 
to  you  the  pleasure  I  felt  on  reading  your  last  letter:  it  was  the  language 
of  an  affectionate  wife;  it  was  the  harbinger  of  my  future  happiness,  for 
nothing  on  earth  can  be  more  pleasant  to  me  than  your  presence.  Yes, 
my  dearest  Sophia,  my  greatest  wish  is,  and  always  will  be,  to  be  in- 
separable and  ever  near  you.  My  heart  glows  with  a  warm  affection 
for  you,  and  I  love  you  with  tenderness  and  with  truth." 

These  are  passages  from  some  of  the  letters  written  at  this  period  of 
time.  Why,  the  very  heyday  of  life,  the  most  ardent  affections  of  youth, 
could  not  have  dictated  warmer  effusions:  they  have  more  the  appear- 
ance of  being  written  with  a  view  of  wheedling  her  out  of  her  large  for- 
tune," at  her  own  disposal,  than  of  being  the  expression  of  the  real 
genuine  feelings  of  a  husband  of  sixty-four,  to  a  second  wife  of  fifty- 
one.  This  last  letter  is  dated  on  the  12th  of  April  1818,  shortly  after 
she  had  been  making  the  will  now  propounded  by  Mr.  Marsh.  Her 
answers  are  not  produced,  and  if  they  contained  expressions  of  equal 
warmth  they  might  have  shown  something  of  this  "  growing  affection:" 
they  may  have  been  rather  cold  replies;  she  may  have  seen  through,  or 
thought  she  saw  through,  these  high-flown  effusions,  and  suspected  that 
they  had  her  property  rather  than  her  person  in  view.  None  of  her 
letters  are  exhibited  till  after  her  paralytic  attack,— the  first  is  dated  in 
May  1825,  when  she  was  no  longer  able  to  write  herself:  they  are  in 
the  handwriting  of  her  servant,  Mary  Apostles:  they  are  dry  and  formal, 
possibly  on  that  account:  but  it  is  not  wholly  unworthy  of  remark,  that^ 
though  written  after  Marsh's  bankruptcy,  they  contain  no  expression  of 
dissatisfaction  towards  the  Messrs.  Marsh,  nor  the  least  allusion  to  her 
accounts  with  them;  still  less  a  wish  or  suggestion  of  any  new  testa- 

mentary  act 

That  Harding  advised  her  to  take  her  concerns  out  of  Marsh's  hands 
is  admitted:  that  she  refused  to  do  so  is  demonstrated  by  the  fact;  but  it 
is  important  to  inquire,  whether  he  did  not  then  resort  to  rough  means. 
That  he  did  so  is  proved  by  the  servants,  who  though  releasing,  are  not 
discredited  witnesses.  It  is  not  necessary  to  advert  to  the  particulars 
of  their  depositions;  they  were  fully  pointed  out  in  the  argument:  nor 
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evtn  if  their  ^eridenoe  is  biassed  and  high  coloured,  would  it  be  mate- 
rialy  for  it  is  not  necessary  to  rely  on  them  alone,  nor  on  the  exact  de- 
tails of  their  testimony:  U)r  sufiScient  is  stated  by  Mr.  Delmar  in  confir- 
mation of  them;  and  I  see  nothing  to  impeach  his  credit. 

That  Harding  endeavoured  to  eet  at  the  original  deeds  and  will,  is 
proved  by  Delmar.  Delmar  carried  copies,  but  Harding  then  said,  **he 
had  copies,  he  did  not  want  copies."  But  there  is  this  strong  mark  of 
falsehood;  he  pretended  that  he  had  applied  to  Delmar  by  the  deceased's 
desire,  but  when  the  three  parties  are  together,  he  does  not  venture  to 
appeal  to  her  in  the  presence  of  Delmar  to  confirm  the  truth  of  his  mis- 
sion; he  does  not  venture  to  say — <*Now,  Madam,  here  is  Mr.  Delmar, 
deliver  your  message  to  him  yourself;  I  will  leave  the  room;  he  is  your 
confidential  solicitor,  he  prepared  your  will  in  my  absence,  tell  him 
what  your  real  wishes  are;  he  may  suspect  that  I  have  some  selfish  ob- 
ject in  view.''  It  is  quite  incredible  that  she  had  any  wish  of  the  kind. 
The  res  gestae  and  the  evidence  of  the  witnesses  concur  to  prove, 
that  she  was  most  anxious  no  paper  of  hers  should  be  given  up  to  Hard- 
ing, and  that  no  account  of  hers  should  be  rendered  to  him. 

What  is  the  substance  of  Mr.  Delmar's  account?  ^^  Mostly,  when  he 
called,  Harding  seemed  to  make  a  point  of  being  present  and  was  pain- 
fully intrusive;  he  constantly  kept  speaking  of  Mr.  Marsh  and  his  son,  in 
away  tending  to  excite  an  unfavourable  impression  of  them;  the  conver- 
sation always  took  that  turn;  he  uniformly  manifested  a  wish  to  pry 
into  her  pecuniary  afiairs,  even  at  times  when  she  was  evidently  very 
ill;  his  object  seemed  to  be  to  wean  the  deceased's  regard  from  Marsh 
and  his  family.  The  deceased  for  the  most  part  sat  silent,  but  at  times, 
when  he  urged  the  subject  more  closely,  she  used  to  manifest  patience, 
saying  'No,  no,'  to  avoid  the  subject:  the  very  mention  of  such  matters 
seemed  to  give  the  deceased  pain,  but  Harding's  conversation  was  never- 
theless always  about  them.  Deponent's  visits  were  continued  princi- 
pally because  they  seemed  to  soothe  her,  and  operated  as  a  check  on  the 
irritation  Harding's  conduct  excited:  ....  Harding  was  constantly  al- 
luding to  the  subject,  and  there  was  aU/Unhappy  state  of  discord  on  that 
account  He  used  great  harshness  of  expression  towards  the  deceased 
on  that  subject,  and  at  a  time  when  from  ill  health  she  required  every 
tenderness.  On  several  of  his  visits,  deponent  found  her  in  tears;  he 
sometimes  observed  to  Harding,  that  the  deceased  was  in  that  delicate 
state  it  was  very  necessary  to  treat  her  with  kindness.  She  appeared  to 
grow  gradually  weaker." 

This  is  the  general  substance  of  Delmar's  evidence,  and  it  is  in  per- 
fect accordance  with,  though  not  quite  so  strong  as,  the  evidence  of  some 
of  the  servants.     It  needs  no  comment 

There  is  another  fact  not  only  inferring,  but  nearly  conclusive  upon 
the  absence  of  all  previous  intention  of  the  deceased  to  make  a  new  will. 
She  had  a  duplicate  of  the  will  of  1818,  as  I  have  said,  in  her  possession; 
but  fearful  of  its  falling  into  the  hands  of  her  husband,  she  delivered  it 
to  her  confidential  servant,  Mary  Apostles,  in  the  presence  of  Rigden; 
and  Apostles,  when  in  a  dangerous  state,  delivered  it  to  her  friend 
Easton;  and  in  his  hands  it  remained  till  some  time  after  her  death. 
Now  Harding  had  been  applying  to  Delmar,  as  from  the  deceased,  for 
her  will:  supposing  that  to  be  true,  and  that  Delmar  had  declined  to  de- 
liver it,  yet  she  had  the  duplicate  within  her  power.  If  she  had  wished 
to  revoke  that  will,  would  she  not  have  communicated  the  fact  of  her 
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poewMDJOD  of  this  duplicate  to  her  husband,  unless  indeed  her  capacity 
'waa  so  gone  that  she  had  no  recollection  of  its  existence?  But  if  she 
wished  the  will  to  be  revoked,  and  recollected  the  existence  of  that  du- 
plicate, it  is  quite  incredible  that  she  would  not  have  apprised  her  bus* 
band  of  it,  and  would  not  have  required  Rigden  and  Apostles  to  deliver 
it  up;  and  yet  it  is  Harding's  own  case  that  he  did  not  know  the  con- 
tents of  the  will,  nor  the  existence  of  this  duplicate  till  after  her  death. 
How  fully,  then,  do  the  facts  and  the  conduct  confirm  the  parol  evidence, 
that  Harding  was  anxious  to  possess  himself  of  the  will,  and  the  property 
of  the  deceased,  and  that  fhe  was  no  less  anxious  to  keep  both  her  pro- 
perty and  her  will  out  of  his  hands. 

Such  being  the  circumstances  of  the  case,  up  to  the  very  commence- 
ment of  the  transaction  of  Harding's  getting  this  will  made,  it  becomes 
essential  to  inquire  what  was  the  state  of  the  deceased's  capacity  at  this 
period.  -This  part  of  the  case,  again,  lies  within  a  narrow  compass,  and 
is  established  by  the  conduct  of  Harding  and  his  own  witnesses:  it  does 
not  require  to  be  closely  examined  upon  the  opinions  of  witnesses,  which 
are  generally  conflicting  upon  the  subject  of  capacity. 

The  deceased  had  a  paralytic  attack  in  1833,  which  reduced  her  to 
great  bodily  infirmity;  but,  whether  she  had  another  in  1825,  or  whether 
she  was  in  a  state  of  despondency,  and  made  an  attempt  upon  her  own 
life  is  not  material;  she  certainly  had  a  good  deal  to  prey  on  her  mind 
and  spirits:  the  mirfortunes  of  Mr.  Marsh,  the  <<  worritting"  of  her  hus- 
band, and  subsequently,  the  illness  of  her  confidential  old  servant,  Apos- 
tles, were  not  likely  to  be  without  their  effect  upon  a  nervous  patient 
It  is  admitted,  that  Mr.  Delmar  had  intimated  an  opinion,  that  she  was 
incapable  of  managing  her  own  concerns:  it  is  admitted  that  an  operation 
on  her  maid.  Apostles,  was  wished  to  be  postponed  lest  it  should  agitate 
her  too  much,  and  render  her  unfit  for  making  this  will:  it  is  admitted 
that,  before  the  drawer  of  this  will  would  undertake  to  attend  for  the  pur- 
pose of  receiving  her  instructions,  he  wished  her  to  be  visited  and  ex- 
amined by  medical  gentlemen,  to  ascertain  the  state  of  her  capacity:  it 
is  admitted,  that  the  opinion  of  a  surgeon,  the  drawer's  brother,  was  not 
alone  deemed  sufficient;  was  not  alone  deemed  satisfactory:  it  is  admitted 
that  Dr.  Burrows,  a  medical  person,  supposed  to  be  particularly  conver- 
sant with'  defects  of  the  mind — at  least  in  oases  of  derangement — after 
sitting  with  her  for  three  quarters  of  an  hour,  would  only  give  a  limited 
opinion  as  to  her  capacity,  and  wished  for  a  second  interview  before  be 
gave  a  decided  opinion.  In  such  a  case,  to  resort  to  the  judgment  of 
persons  who  occasionally,  or  of  others  who  frequently,  saw  her,  whether 
she  was  quite  capable  or  quite  imbecile,  would  be  utterly  useless:  she 
was  at  all  events  in  a  state  of  very  weakened  and  doubtful  capacity. 

If  then,  in  addition  to  these  circumstances;  first,  that  the  disposition 
in  the  new  will  is  highly  improbable;  next,  that  the  husband  had  been 
endeavouring  to  get  at  her  deeds  and  testamentary  instruments;  and  fur- 
ther, that  she  was  in  this  state  of  doubtful  capacity;  if  in  addition  to  all 
this,  we  yet  find  that  theliusband,  as  far  as  the  evidence  goes,  originates 
and  conducts  the  whole  business,  representing  or  rather  misrepresenting 
the  previous  facts,  and  being  present  at  all  the  material  parts  of  the 
transaction,  the  case  proceeds  to  the  evidence  otihe /actum  under  pre- 
sumptions of  fraud  and  imposition,  which  hardly  any  evidence  would  be 
sufficient  to  repel.  It  would  at  least  be  extremely  difficult  to  show  that 
she  was  a  free  as  well  as  capable  testatrix;  to  show  that  she  had  a  real 
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disposing  testamentary  mind,  and  an  intention  to  abandon  all  the  dispo- 
sitions of  her  former  will  made  so  carefully,  and  adhered  to  so  firmly. 
The  strong  presumption  would  be  that,  in  whatever  she  said  and  did, 
however  it  might  impose  upon  the  witnesses,  she  was  a  mere  instrument 
and  puppet  in  the  hands  of  her  husband. 

We  come  the^  now  to  the  evidence  on  the  candidit 
The  witnesses  to  the  factum  are  three.     Mr.  Edward  Tyrrell,  a  so- 
licitor, and  deputy-remembrancer  of  the  city  of  London;  Mr.  Frederick 
Tyrrell,  a  surgeon,  his  brother;  and  Dr.  Burrows,  a  physician.  Certainly 
three  persons,  respectable  in  situation,  of  unimpeached  general  character, 
and  competent  to  arrive  at  a  fair  opinion,  as  far  as  their  opportunities 
and  the  means  they  used  of  judging,  enabled  them  to  form  an  estimate  of 
her  mental  capacity.     There  is  no  reason  whatever  to  suppose,  that  they 
would  either  enter  into  a  fraudulent  conspiracy  with  the  husband  to  ob- 
tain this  will,  or  that  they  would  have  come  forward  to  support  it  by 
wilful  perjury;  nothing  of  the  sort  can  possibly  be  imputed  to  them:  but 
it  is  necessary  to  see  under  what  prepossessions  they  engaged  in  the  mat- 
ter, in  order  to  form  a  correct  judgment  of  the  inquiries  which  they 
^made,  and  of  the  conclusions  at  which  they  arrive.     They  may  have 
been  imposed  upon  and  duped  by  the  artful  misrepresentations  of  Mr. 
Harding:  they  may  have  suffered  their  vigilance  to  be  lulled,  and  their  pe- 
netration to  have  slept,  and  after  having  embarked  in  the  transaction,  and 
after  their  characters  were  in  some  measure  implicated,  they  may  be  un- 
der a  strong  bias  to  support  and  give  effect  to  the  act     Under  diat  bias 
very  honest  persons  (such  is  the  infirmity  of  our  nature)  often  deceive 
themselves  without  being  aware  of  it:  they  fancy  impressions  to  have 
existed,  nay  they  sometimes  even  suppose  facts  to  have  taken  place,  be- 
cause those  impressions  now  exist,  or  because  those  facts  might  or  ought 
to  have  passed,  in  order  to  support  their  impressions.   Hence  this  strong 
bias  will  often  give  a  false  colour  to  a  transaction,  without  the  witness 
intending  to  speak  falsely  or  to  suppress  the  truth.  Without,  therefore, 
in  the  slightest  degree  suspecting  any  thing  of  conspiracy  or  wilful  mis- 
representation, on  the  part  of  these  gentlemen,  it  may  be  necessary  to 
examine  their  evidence  upon  those  otiier  principles  which  have  been  just 
stated;  for  it  was  correctly  said  by  the  leading  counsel  for  Mr.  Tjrrrell, 
and  it  cannot  be  expressed  in  better  words,  (if  I  have  taken  them  accu- 
rately) ''  even  persons  of  high  character  may  fail  to  do  their  duty  when 
nearly  connected. ''    This  he  applied  to  the  evidence  of  Mr.  Delmar. 

The  principal  witness,  and  he  who  begins  the  history,  is  Mr.  Edward 
Tjrrrell,  the  solicitor  who  prepared  the  will:  he  states,  <<He  and  his 
family  for  two  generations  have  been  intimately  acquainted  with  Mr. 
Harding;  he  had  a  slight  knowledge  of  the  deceased."  He  then  was  the 
intimate  friend,  and  he  was  also  the  solicitor  of  Mr.  Harding,  but  not  the 
solicitor  of  the  deceased.  He  goes  on:  <^  On  or  about  the  19th  or  80th 
of  February,  1827,  Mr.  Harding  called  on  deponent  at  his  office,  and 
informed  him,  that  Mrs.  Harding  wished  to  see  him  for  the  purpose  of 
making  her  wiU,  and  for  him  to  act  as  her  solicitor.  Mr.  Harding  said, 
that  his  wife  had  since  her  marriage  made  a  will  without  his  knowledge, 
and  that  it  was  either  in  the  hands  of  Mr.  Delmar,  or  Mr.  Marsh,  Uie 
navy  agent;  that  his  wife,  and  he,  at  her  request,  had  applied  to  them 
both  for  the  will,  and  also  to  Mr.  Marsh  for  her,  the  deceased's,  account 
as  her  agent:  he  further  stated  that  Mr.  Delmar  had  called  upon  the  de- 
ceased a  few  weeks  back,  and  that  on  his,  Delmar's,  leaving  the  room. 
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Mrs.  Harding  became  agitated,  and  burst  into  tears,  upon  which  Mr. 
Ddlmar  turned  round,  and  asked,  whether  he  thought  the  deceased  in  a 
fit  state  to  manage  her  affairs,  to  which  he,  Harding,  replied,  <  that  he 
certainly  did  think  her  quite  capable.'  After  this  statement  Mr.  Hard- 
ing handed  to  deponent  an  attested  copy  of  a  deed  of  gift,  dated  antece- 
dent to  deceased's  marriage,  whereby  she  had  assigned  ;£10,000  to  the 
elder  Mr.  Marsh:  also  a  like  copy  of  the  deed  of  settlement  which  she 
made  of  the  greater  part  of  her  property,  shortly  before  her  marriage; 
which  settlement  reserved  to  the  deceased  the  right  of  disposal  by  will 
of  the  property  therein  mentioned.  Deponent,  referring  himself  to  what 
Mr.  Harding  had  let  drop,  as  to  Mr.  Delmar's  doubts  about  Mr.  Hard- 
ing's capacity  for  the  management  of  her  affairs,  told  Mr.  Harding  <  that 
he,  deponent,  should  not  feel  himself  justified  in  taking  instructions  for 
a  will  from  Mrs.  Harding,  until  some  medical  person  of  respectability 
had  seen  her,  and  given  an  opinion  as  to  her  state  of  mind.'  Mr.  Hard- 
ing having  concurred  with  deponent  in  respect  of  such  a  caution,  depo- 
nent, with  the  like  concurrence,  applied  to  his  brother,  Mr.  Frederick 
Tyrrell,  requesting  him  to  call  upon  the  deceased  for  the  purpose  of 
ascertaining  her  state  of  mind,  which  he  promised  to  do." 

Upon  this  account  of  the  commencement  of  the  business,  several  ob- 
servations occur.  First,  the  matter,  as  far  as  here  appears,  originates 
entirely  with  Mr.  Harding:  there  is  no  note  from  the  deceased,  no  ser- 
vant, nor  disinterested  messenger  sent  by  her:  Harding  goes  himself  to 
his  own  friend  and  solicitor;  and  it  is  Harding's  own  story  <<  that  Mrs. 
Harding  wished  to  see  Tyrrell;"  but  of  the  reality  of  that  wish,  there 
is  not  a  tittle  of  evidence,  and  from  the  circumstances  already  adverted 
to,  there  is  every  reason  to  suspect  that  it  was  misrepresentation.  <<  He 
told  him  the  wiU  was  in  the  hands  of  Delmar  or  Marsh,  that  his  wife, 
and  he,  at  her  request,  had  applied  to  Delmar  and  to  Marsh  for  the 
will."  This,  again,  is  false;  the  deceased  never  did  apply  to  Marsh  or 
to  Delmar  for  her  will;  but  Harding  applied  to  Delmar  as  from  the  de- 
ceased, when  Delmar  told  him,  <<  that  the  will  was  at  Marsh's  office:" 
and  though  Delmar  afterwards  attended  the  deceased  in  Harding's  pre- 
sence, yet  the  will  was  never  mentioned  by,  nor  even  in  the  presence 
of,  the  deceased  to  Delmar.  It  is  clear  also  tliat  Harding  was  not  aware 
the  deceased  either  then  had,  or  ever  had,  a  duplicate  in  her  own  pos- 
sesion, of  which  she  must  have  apprized  him  had  she  wished  to  revoke 
it  By  this  misrepresentation  then,  **  that  the  deceased  wished  to  re- 
voke her  will,  that  it  was  in  the  hands  of  Delmar  or  Marsh,  that  the 
deceased  herself,  and  he,  at  her  request,  had  applied  to  each  of  them 
for  the  will  without  success;"  is  Mr.  Edward  Tyrrell  imposed  upon, 
and  induced  to  engage  in  making  this  new  will.  This  is  the  very  origin 
and  foundation  of  the  whole  sequel.  Upon  this  false  basis,  originating 
entirely  with  Harding,  the  subsequent  transactions  are  all  built  There 
is  no  reason  to  suppose  that  Tyrrell  did  not  fairly  embark  in  the  busi- 
ness under  the  impression,  that  he  was  goinc  to  carry  into  effect  the 
real  wishes  of  a  free  and  capable  testatrix,  ifpon  the  former  point,  her 
free  agency,  with  a  little  more  penetration,  Mr.  T3aTelI  ought  perhaps 
to  have  taken  some  alarm,  when  he  saw  by  this  settlement,  that  the  wife 
had  in  her  own  power  the  disposal  of  a  very  large  property,  and  that 
the  channel  of  communication  was  her  husband.  Upon  the  latter  point, 
the  capacity,  when  told  that  Delmar  had  insinuated  her  incompetency, 
he  did  take  the  precaution  of  desiring  that  medical  persons  ^should  first 
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aee  the  deceased;  but  all  hia  precautions  were  directed  to  ascertain, 
whether  she  was  fit  to  make  a  will,  which  she  really  desired  and  wish- 
ed to  make.  Upon  the  other  point,  by  far  the  most  important,  whether 
in  this  questionable  state  as  to  capacity,  she  was  or  was  not  under  the 
influence  and  dominion  of  her  interested  husband,  no  precautionary  in- 
quiry whatever  took  place;  and  this  course  was  pursued  throughout  the 
whole  business,  and  by  all  the  witnesses. 

Edward  Tyrrell  applied  to  his  brother  Frederick,  one  of  the  surgeons 
of  St  Thomas'  Hospital,  and  (upon  the  authority  of  the  husband)  he 
conveyed  to  him  the  same  impression,  <<  that  the  deceased  was  desirous 
of  making  a  will  in  favour  of  her  husband,  but  that  some  doubts  had 
been  raised  by  Marsh,  or  by  some  one  on  his  behalf,  respecting  the  de- 
ceased's fitness  for  the  performance  of  such  an  act''  This  is  stated  by 
Mr.  Frederick  Tyrrell  in  answer  to  the  6  th  interrogatory.  So  that 
Edward  Tyrrell  not  only  received  himself,  but  conveyed  the  same  false 
impression,  from  the  misrepresentations  of  Harding,  that  the  deceased 
really  wished  to  make  a  will  in  favour  of  her  husband,  but  that  Marsh 
or  some  one  was  raising  doubts  in  order  to  obstruct  it  He  also  men- 
tions, <^that  he  has  a  notion,  that  before  his  first  visit  to  the  deceased, 
he  saw  Mr.  Harding." 

Frederick  Tyrrell  saw  the  deceased  four  times,  but  Harding  was  al- 
ways present,  except  that,  on  one  occasion,  he  went  out  of  the  room  for 
a  few  minutes  to  csdl  the  maid-servant.  Apostles,  and  was  also  absent  at 
a  part  of  the  execution;  so  that  the  examination  of  the  deceased's  capa- 
city was  always  in  the  presence  of  the  husband.  He  says,  <<  that  he 
was  with  her  the  first  time  about  half  an  hour,  and  was  satisfied  of  her 
capacity:"  but  the  fact  is,  that  he  and  his  brother  did  not  act  on  that 
opinion.  They,  upon  conference,  thought  it  best  to  call  in  Dr.  Bur- 
rows. It  is  not  necessary  to  examine  minute  discrepancies  between  the 
witnesses,  nor  to  inquire  whether  a  medical  person,  whose  particular 
line  of  practice  is  attending  lunatic  persons,  is  more  fit  than  other  me- 
dical practitioners  to  form  a  judgment  on  the  capacity  of  a  mind  weak- 
ened by  paralysis,  where  there  has  been  no  delusion  nor  derangement 
Be  that  as  it  may.  Dr.  Burrows'  opinion  is  entitled  to  attention:  but  he, 
again,  visited  the  deceased  under  the  same  prepossessions  and  preju- 
dices. He  states,  "  Two  or  three  days  previous  to  the  27th  of  Febru- 
ary, 1827,  (referring  to  a  note  witness  made  at  the  time)  the  deponent 
was  called  upon  by  Mr.  F.  Tyrrell,  who  informed  him,  ^  that  he  wish- 
ed deponent  to  see  a  lady  he,  Tyrrell,  was  attending  at  Walworth,  who 
was  desirous  of  making  her  will;  but  that  she  was  very  much  debilitat- 
ed by  paralysis,  and  that  her  husband  wished  to  have  her  state  of  mind, 
relative  to  its  fitness  for  a  testamentary  act,  properly  ascertained:  that 
disease  of  the  mind  not  being  within  his  particular  practice,  as  it  is  that 
of  the  deponent,  he,  Tyrrell,  had  on  that  account  applied  to  deponent, 
who  on  the  27th  of  February,  met  Mr.  F.  Tyrrell  at  the  deceased's 
house,  being  then  introduced  to  her  as  having  called  to  see  one  of  the 
deceased'-s  servants:  on  that  occasion  he  sat  and  conversed  with  the  de- 
ceased nearly  three  quarters  of  an  hour,  after  which  deponent  informed 
Mr.  F.  Tyrrell,  that  as  far  as  he  had  seen  of  the  deceased  on  that  day, 
she  appeared  capable  of  disposing  of  her  property,  but  that  he  could 
not  come  to  a  decided  opinion  on  the  subject  until  he  had  seen  her  a  se- 
cond time.  Deponent  was  desirous  of  seeing  the  deceased  a  second 
time,  because,  although  she  was  perfectly  rational  while  be  so  saw  and 
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convened  with  her,  yet  she  was  under  very  considerable  a^tation,  in 
contemplation  of  an  operation  which  her  maid-servant^  of  whom  she 
spoke  with  great  kindness,  was  to  undergo;  and  deponent,  not  willing 
to  increase  such  a^tation,  did  not  touch  upon  the  subject  of  her  will.'' 
Thus,  then,  the  impression  travelled:  Dr.  Burrows  received  it  from 
Frederick  Tyrrell;  Frederick  Tyrrell  from  Edward  Tyrrell:  Edward 
Tyrrell  from  Harding,  the  most  suspicious  and  interested  source  from 
which  the  impression  could  possibly  originate:  and  the  deceased's 
wishes  in  that  respect  are  highly  improbable;  are  unsupported  by 
any  proof;  and  are  contradicted  by  all  the  facts  and  evidence  in  the 
cause. 

Dr.  Burrows  never  saw  the  deceased  but  twice;  on  the  27th  of  Feb- 
ruary, when  he  and  Frederick  Tyrrell  were  there  together;  and  on  the 
9th  of  March,  when  the  instrument  was  executed.  On  the  third  inter- 
rogatory he  says:  "  He  never  was  alone  with  the  deceased.  Mr.  Hard- 
ing was  in  the  room  on  both  occasions  for  great  part  of  the  time.''  On 
the  seventh  interrogatory:  <<  The  deceased  was  alone  when  Mr.  Hard- 
ing introduced  him  and  Mr.  Frederick  Tyrrell:  he  introduced  respond- 
ent as  a  medical  friend  of  Mr.  Frederick  Tyrrell,  who  had  come  to  see 
the  maid-servant  Mr.  Harding  went  out  of  the  room  to  call  the  maid- 
servant alluded  to,  but  he  returned  saying,  she  had  gone  out" 

This  is  the  sort  of  contrivance  by  which  the  medical  gentlemen  were 
brought  into  the  society  of  the  deceased,  in  order  to  judge  of  her  capa- 
city. Contrivances  are  always  suspicious.  If  the  deceased  really  wish- 
ed to  make  this  entirely  new  disposition,  had  a  capacity  for  the  purpose, 
mad  was  a  free  agent,  why  not  frankly  and  fairly  explain  to  her  the  ob- 
ject and  reasons  of  the  visit?  Why  did  not  Harding  say  to  her,  <^  Mr. 
Marsh  and  Mr.  Delmar  refuse  to  deliver  up  your  will,  and  they  sug- 
fgsst  that  you  are  not  in  a  fit  state  to  make  a  new  one:  under  such  base 
conduct,  and  unfounded  insinuations,  it  is  prudent,  in  order  to  insure 
the  execution  of  your  wishes  and  kind  intentions,  that  respectable  per- 
sons— persons  of  medical  experience,  of  skill  and  judgment — should 
visit  you,  and  converse  with  you,  and  learn  your  real  wishes  from  your- 
self; I  will  bring  respectable  medical  men  for  the  purpose;  you  can  have 
no  objection  to  see  and  converse  with,  and  satisfy,  them  of  your  in- 
tentions, and  that  what  I  represent  are  your  own  real  wishes."  This 
would  have  been  proper  and  natural  conduct,  and  having  thus  introduc- 
ed these  gentlemen,  and  thus  prepared  the  deceased,  the  husband  should 
have  withdrawn  from  the  room,  if  not  from  the  house.  ''  Far  more  was  Si. 
necessary  than  the  ability  to  answer  a  few  questions  on  conmion  topics: 
here  was  not  only  capacity  to  be  proved,  but  here  were  volition  and 
free  agency  to  be  ascertained,  and  to  that  point  he  should  have  desired 
the  )wo  medical  gentlemen  to  address  their  inquiries.  But  here  are 
these  two  medical  men  introduced  by  this  contrivance  on  the  27th  of 
February;  a  few  questions  are  asked  on  common  topics  in  the  presence 
of  the  husband,  on  whose  sole  authority  it  is  assumed  that  the  questions 
are  answered  correctly:  but  still  the  visit  ends  by  Dr.  Burrows  depos- 
ing <<that  he  could  not  come  to  a  decided  opinion  on  the  subject,  until 
he  had  seen  her  a  second  time."  After  an  interview  of  three  quarters 
of  an  hour,  this  is  the  result  even  as  to  capacity.  As  to  the  power  of 
making  any  will,  he  goes  a  little  further  on  interrogatory  than  on  his 
examination  in  chief,  m  one  respect  In  his  answer  to  the  eighth,  he 
Vol.  IV.  7 
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says,  <«  At  his  first  visit  he  had  no  doubt  whatever  of  the  deceased  pos* 
sessing  her  mental  faculties  and  power  of  reflection,  sufficiently  to  enabfe 
her  to  make  a  general  disposition  of  her  property  in  one  bequest,  and 
to  bequeath  legacies  to  her  servants;  he  cannot  swear  the  deceased  was 
able  to  recollect,  know,  and  understand  the  purport  of  any  former  will 
which  she  had  made.  He  has  no  doubt  whatever  that  she  was  able,  at  such 
time,  to  comprehend  the  eflect  and  purport  of  such  a  will  as  that  she 
subsequendy  executed  in  his  presence."  This  is  the  utmost  lengtii  that 
Dr.  Burrows  can  go,  prepared  as  he  was  by  the  partial  view  which 
Harding  exhibited  to  him  of  the  deceased,  and  of  her  wishes.  If  this 
will  were  in  conformity  to  her  previous  intentions,  and  declared  or  aSi* 
certained  wishes,  Dr.  Burrows  tiiinks  she  had  sufficient  capacity  to  give 
effect  to  the  act:  but  if,  when  he  gave  his  evidence,  he  bad  been  in 
possession  of  the  earlier  history  of  this  transaction,  and  of  all  the  cir^ 
cumstances  which  preceded  this  will,  then  from  his  testimony  it  is  clear, 
he  must  have  arrived  at  a  different  conclusion,  and  have  given  a  differ* 
ent  opinion.  His  answers  to  other  interrogatories  infer  as  much:  for 
instance,  on  the  eleventh,  he  thus  answers:  «  That  when  be  visited  the 
deceased  on  the  27th  of  February,  he  was  informed  by  Mr.  P.  Tyrrell, 
as  he  best  recollects  and  believes,  that  the  deceased  had,  previous  to  her 
marriage,  made  a  will  in  favour  of  some  individual  other  than  her  hus- 
band, upon  which  respondent  inquired,  <  whether  such  individual  was 
her  next  relation.'  Tyrrell  replied,  it  was  not,  but  that  she  now  wish- 
ed to  revoke  that  will,  and  to  make  a  new  one  in  favoured  her  husband^ 
and  that  it  ^as  to  satisfy  all  parties  of  the  deceased's  competency  to 
make  that  new  will  that  respondent  was  applied  to. ''  Now,  though  the 
person  principally  benefited  under  the  will  referred  to  was  not  a  next  of 
kin,  yet  it  is  to  be  remembered  the  deceased  had  no  known  relation. 
And  how  was  this  application  to  Dr.  Burrows  <^  to  satisfy  all  parties?'' 
What!  the  parties  in  whose  favour  the  former  will  was  made:  they 
knew  nothing  of  what  was  going  on.  ^  Respondent  knew  not,  and  did 
not  hear  that  such  former  will  had  been  made  in  favour  of  Mr.  William 
Marsh  or  his  family,  or  that  such  individual  was  one  of  the  deceased's 
oldest  friends,  and  a  friend  of  her  late  brother — through  whom  he  heard 
the  deceased's  property  was  derived:  he  never  heard  that  the  deceased, 
subsequent  to  her  marriage,  executed  a  will,  by  which  she  gave  her 
house  and  furniture  at  Walworth  to  her  husband  absolutely,  and  5000/. 
navy  five  per  cents,  to  him  for  life,  with  reversion  to  his  son  by  a  for- 
mer marriage,  or  that  by  such  will  she  bequeathed  the  residue  to  Mr. 
William  Marsh  and  his  family."  If  then  Dr.  Burrows  had  known  all 
the  previous  history,  it  is  to  be  inferred,  that  he  would  not  have  sanc- 
tioned this  instrument  without  some  better  proof,  that  she  was  acting  of 
her  own  free,  uninfluenced,  will  and  wishes. 

To  revoke  this  former  will  so  made  and  so  adhered  to,  it  was  neces- 
sary that  the  deceased  should  be  proved  to  haVe  recollected  at  least  its 
general  contents;  to  have  recollected,  that  she  had  distributed  memo- 
rials among  her  friends;  that  she  had  provided  for  her  servants;  that 
she  had  given  her  husband  a  certain  portion;  that  she  had  bequeathed 
the  bulk  of  her  fortune  to  those  whom  she  had  long  adopted  for  that  pur- 
pose, the  children  of  Mrs.  Amelia  Marsh:  it  was  necessary  that  she 
should  be  proved,  upon  some  rational  grounds  negativing  the  importu- 
nity of  her  husband,  to  have  become  desirous  of  abandoning  all  her  for^ 
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mer  intentions;  but  to  no  part  of  her  former  will  is  there  the  least  re- 
ference.  That  this  new  will  was  without  the  importunate  influence  of 
the  husband,  there  is  not  the  slightest  appearance  in  any  part  of  the  evi* 
dence  of  Frederick  Tyrrell,  or  Dr.  Burrows.  Harding  is  always  pre- 
sent, he  scarcely  goes  out  of  the  room  for  an  instant,  and  no  question 
upon  the  point  of  free  agency  is  put  to  the  deceased. 

Without  then  stating  this  preliminary  evidence  more  minutely,  there 
is  nothing  to  convince  me  that  the  mind  of  the  deceased  was  sofficientfy 
probed  to  ascertain,  whether  she  was  or  was  not  either  a  free  or,  as  ap- 
plied to  such  a  will,  a  capable  testatrix;  nothing  satisfactorily  to  disco- 
ver what  her  real  wishes  were,  without  the  restraint  and  influence  of 
her  husband.  *  It  is  a  great  but  not  an  uncommon  error  to*  suppose,  that  Jl<^  ^^ 
because  a  person  can  understand  a  question  put  to  him,  and  can  give  a^*  "v^* 
rational  answer  to  such  question,  he  is  of  perfect,  sound  mind,  and  is  2.3* 
capable  erf*  making  a  will  for  any  purpose  whatever;  whereas  the  rule  of /^^^, 
law,  and  it  is  the  rule  of  common  sense,  is  far  otherwise:  the  competency 
of  the  mind  must  be  judged  of  by  the  nature  of  the  act  to  be  done,  and 
from  a  consideration  of  all  the  circumstances  of  the  case.''  In  Combe's 
case,  the  rule  is  laid  down  in  these  words. (a)  <'  It  was  agreed  by  the 
judges,  that  sane  memory  for  the  making  of  a  will  is  not  at  all  times 
when  the  party  can  answer  to  any  thing  with  sense,  but  he  ought  to 
have  judgment  to  discern  and  to  be  of  perfect  memory,  otherwise  the 
will  is  void.''  It  is  not  answering,  that  '<  she  had  been  round  Clapham 
Common,"  or  ^that  her  house  was  leasehold,"  or  the  like,  even  if  the 
questions  were  answered  cprrectly  and  the  husband  had  not  been  pre- 
sent, that  would  be  sufficient  in  the  present  case.  So  again,  in  the  Mar- 
quess of  Winchester's  case:(6)  "by  the  law  it  is  not  sufficient  that  the 
testator  be  of  memory,  when  he  makes  his  will,  to  answer  familiar  and 
usual  questions,  but  he  ought  to  have  a  disposing  memory  so  as  to  be 
able  to  make  a  disposition  of  his  estate  with  understanding  and  reason." 
To  support  then  such  a  complete  revolution  in  the  testamentary  dispo- 
sitions of  the  deceased,  it  was  necessary  to  show  that  she  had  recollec- 
tion of  what  the  former  disposition  was,  even  supposing  there  were  no 
grounds  to  suspect  a  mere  tutored  acquiescence  under  the  influence  of 
the  husband.  The  influence  of  the  husband,  however,  is  much  more 
readily  inferred  to  have  its  effisct  than  the  importunity  of  the  wife,,  and 
yet  it  18  laid  down,  '<  If  a  man  makes  a  will  in  his  sickness  by  the  over 
importuning  of  his  wife,  to  the  end  that  he  may  be  quiet,  this  shall  be 
said  to  be  a  will  made  by  restraint,  and  shall  not  be  good. "  (e)  And, 
Swinburne  says  in  respect  to  restraint,  <<  Whereof  no  certain  rule  can  be 
delivered,  but  it  is  left  to  the  discration  of  the  Judge,  who  is  to  consider 
all  the  circum8tances."(rf)  In  my  judgment  in  the  present  case,  the  cir- 
cumstances are  quite  sufficient,  prior  to  the  application  of  the  husband 
to  Mr.  Edward  Tyrrell,  and  quite  sufficient,  from  his  presence  upon  all 
subsequent  occasions,  to  require  that  he  should  afford  the  most  satirfac- 
tory  proof  that  the  deceased  was  not  a  mere  unresisting  instrument  in 
his  hands,  so  taught,  tutored,  and  impressed,  as  to  say  and  do  all  that 
Mr.  Edward  TjrrrtU  states  to  have  taken  place. 

With  this  view  of  the  case  it  may  hardly  be  necessary  to  go,  with 
any  minuteness,  through  the  account  given  of  the  instructions  and  exe- 

(a)  Uoart'B  Rep.  759.    8.  C.  8  Vm.  Ab.  43.  Na  33. 

(»)  6  Bep.  33.  (e)  8  Yin.  Ab.  166.  No.  3.  (i)  Part  YII.  ■.  3. 
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cutionJ  Mr.  Edward  Tyrrell  having  given  entire  credence  to  the  re- 
presentations of  Harding,  and  to  the  report  on  the  capacity  made  by  the 
medical  gentlemen,  proceeded,  on  the  fifth  of  March,  to  take  the  instruc- 
tions; and  his  account  of  what  then  passed  is  stated  at  considerable 
length:  and  had  it  not  been  already  so  repeatedly  cited  in  the  argument, 
it  might  have  been  important  here  to  have  read  it  at  length:  but  it  will 
be  sufficient  to  refer  to  parts  of  it  (a)   ^His  narrative,  supposing  it  to  be 

(c)  «*  Within  a  day  op  two  after  deponent  (Edward  Tyrrell)  had  learnt  from  his  bro- 
ther, that  Dr.  Burrows  and  he  were  both  of  opinion,  that  the  deceased  was  in  a  fit  stat* 
to  manag^e  her  own  affairs,  he,  deponent,  informed  Mr.  Harding,  who  called  on  him* 
'  that  he  wss  now  quite  satisfied,  and  had  no  objection  to  attend  to  take  Mrs.  Harding's 
instmctions  whenever  she  should  make  an  appointment.'  An  appointment  was  then  made 
by  Mr.  Harding  for  deponent's  attendance:  in  consequence  whereof  deponent,  on  the  5th 
of  March,  1837,  (having  referred  to  his  book)  attended  at  the  deceased's  house  in  York 
Place,  Walworth:  on  his  arrival  there  about  noon,  Mr.  Harding  said,  *  I  am  sorry  our  ap- 
pointment was  made  for  to-day,  as  Mrs.  Hardinj^  has  bad  a  bad  night,  and  is  not  very  well 
to-day.  Deponent  said,  *he  was  sorry  to  hear  it,  but  he  supposed  she  was  well  enough  to 
see  himz'  Mr.  Harding  said,  <  that  she  was;'  and  the  deponent  was  shown  up  sturs  into  a 
small  sitting^txim  on  the  first  floor  in  the  front  of  the  house;  Mr.  Harding  sccompany* 
ing  him:  the^r  found  Mrs.  Harding  alone  evidently  expecting  deponent,  sitting  by  the 
fire,  and  writing  materials  were  on  a  table  at  hand.  On  deponent  entering  the  room, 
the  deceased  with  some  difficulty  rose  to  receive  him;  on  which  Mr.  Har^ng  said  to 
her,  *Dont  trouble  yourself,  Mr.  Tyrrell  will  excuse  your  rinng.'  After  deponent  had 
taken  a  seat,  as  Mr.  Harding  did  also»  and  after  the  deceased  had  made  some  inauiiicfl 
after  deponent's  mother,  and  other  branches  of  hi^  family,  who  were  known  to  her  in 
,  consequence  of  her  marriage  with  Mr.  Harding,  she  proceeded  to  give  deponent  ft 
statement  of  her  affurs.  The  deceased  of  her  own  accord  entered  upon  such  state- 
ment, saymg,  *  1  suppose  Mr.  Harding  has  told  you  what  it  is  I  want  you  to  do,  and 
how  ill  the  Marshes  have  behaved  to  me.'  Deponent  told  her  '  that  Mr.  Harding  had  so 
informed  him;'  and  deponent  then  sud,  <  that  he  was  come  according  to  her  desire,  as 
he  had  been  informed,  to  take  instructions  for  her  will.'  The  deceased  said,  'she  was 
much  obliged  to  him,  but  she  wanted  to  know,  what  she  should  do  to  get  her  fonner 
will  and  papers  out  of  the  hand  of  Mr.  Marsh,'  (meaning  Mr.  Marsh  the  elder).  De- 
ponent asked  the  deceased,  *  in  whose  hands  she  considered  her  will  to  be,  whether  in 
the  hands  of  Mr.  Delmar,  or  of  Mr.  Marsh.'  She  replied,  'that  she  supposed  in  the 
hands  of  Mr.  Delmar,  as  she  had  executed  it  at  his  office,  and  left  it  there:'  she  said, 
'that  she  had  several  times  called  on  Mr.  Delmar  for  the  purpose  of  getting  her  said 
will  out  of  his  hands,  but  could  not  get  it,  and  that  she  wished  to  have  it  that  it  might 
be  destroyed.'  The  deceased  gave  deponent  to  understand  that  the  will,  she  so  wished 
to  destroy,  was  made  in  favour  of  Mr.  Marsh,  but  she  did  not  otherwise  specify  its 
tenor:  she,  in  continuation,  said,  '  that  she  was  very  uneasy  at  not  being  able  to  g^t  any 
account  from  Mr.  Marsh,  and  that  she  should  be  very  thankfiil  if  deponent  would  exert 
himself  to  get  both  the  will  and  the  account  from  Mr.  Delmar  as  soon  as  possible.'  Mr. 
HMding  then  left  the  room:  he  had  not  joined  in  the  conversation  before  deposed  of 
in  any  manner,  except  to  correct  a  date,  and  to  correct  the  deceased,  when  in  the  course 
of  such  conversation  she  named  Mr.  Arthur  Marsh  instead  of  bis  father.  What  the  de- 
ceased so  addressed  to  the  deponent  was  spontaneous  on  her  part,  and  was  not,  indepo* 
nentfs  presence,  dictated  to  her,  nor  wss  she,  save  as  aforesaid,  prompted  ih  what  she 
said.  When  Mr.  Harding  had  so  left  the  room  (deponent  and  deceased  being  then 
left  alone  together^  the  deceased  said,  <  I  wish  to  leave  my  property  to  Mr.  Harding 
after  my  deam,  and  to  leave  a  legacy  to  each 'of  my  three  servants,'  at  the  same  time 
naming  the  three  servants:  to  the  man-servant,  whose  name  he  does  not  without  refer- 
ence reeolUc^  and  to  Mary  Apostles,  300/.  each;  and  to  her  other  maid  servant,  whose 
name  he  does  not  recollect,  150/.  Such  instructions  as  the  deceased  dictated  the  same 
were  by  the  deponent  committed  to  writing,  and  he  had  written  thus  far,  when  Mr. 
Harding  retumeid  into  the  room.  Deponent  then  asked  the  deceased,  '  whom  she  ap- 
pointed to  be  her  executors^'    She  answered,  *  Mr.  Harding;'  and  turning  to  Mr.  Haid- 


ing  and  addressing  him,  she  added,  'and  the  gentleman  you  mentioned  to  me.'  Ifr* 
Harding  replied,  'you  mean  Mr.  Tyrrell  of  Lincoln's  Inn.  The  deceased  answered, 
«Tes.'  Deponent  then  wrote  down  the  name  of  Mr.  Harding  and  of  Mr.  John  Tyrrell 
as  the  deceased's  executors.  This  done,  the  deponent,  in  the  presence  of  Mr.  Hard- 
ing, read  over  to  the  deceased,  in  an  audible  and  distinct  manner,  tiie  instructions  which 
1^  had,  in  manner  aforesaid,  committed  to  writing;  and  having  done  so  the  deceased 
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qoite  correctly  giyen,  appears  at  first  sight  strong  and  favourable;  but 
the  Court  must  consider^  whether  the  bias  and  prepossession  of  the  wit- 
ness have  not  led  him  to  colour  his  deposition  in  chief  rather  too  highly. 
It  must  be  recollected  that  the  husband  was  present  nearly  the  whole 
time.     How  far  he  may  not  have  impressed,  and  by  influence  com* 

ngnified  lier  approbation  by  sayin|^,  *  Very  welV  or  something  to  that  effect.  The  de- 
ponent then  made  an  appointment  with  the  deceased  for  the  execution  of  a  wiU  to  be 
drawn  pursuant  to  the  sud  instructions;  the  9ih  of  March  was  named,  afler  which  he 
took  his  leave.  Between  the  5th  and  9th  of  March,  deponent  suggested  to  his  brother 
Frederick  that,  to  remove  all  doubts  as  to  the  capacity  of  the  deceased,  and  aU  respon- 
sibility from  htm,  the  deponent,  as  a  profeamonal  man,  it  would  be  proper  for  Dr.  Bur- 
rows and  himself  to  attend  with  the  deponent  to  be  present  at  the  execution  of  the  wiU 
then  in  preparation,  which  was  agreed  to;  and  accordingly,  the  will  having  been  en- 
grossed from  a  draft  will,  wbich  in  the  interim  deponent  had  prepared  from  the  afore- 
said instructions,  deponent  attended  at  the  deceased's  residence  at  about  3  o'clock  on 
the  9th  of  March,  meeting  his  brother  and  Dr.  Burrows  there,  so  nearly  at  the  same 
time,  that  they  were  all  shown  into  the  deceased's  sitting  room  at  once;  finding  there 
the  deceased  and  her  husband.  A  few  complimentary  words  had  passed  chiefly  be- 
tween Dr.  Burrows  and  the  deceased,  when  deponent  produced  the  will  he  had  pre- 
pared for  execution,  telling  the  deceased,  that  it  was  the  will  which  he  had  drawn 
according  to  her  instructions,'  or  to  that  effect;  and  *  that  he  would  rea(i  it  to  her.'  The 
deponent  then  audibly  and  distinctly,  and  in  a  deliberate  manner,  read  over  the  wiU. 
When  he  had  read  the  legacy  to  the  deceased's  second  maid  servant,  namely,  as  a  legacy 
of  150^,  the  deceased  stopped  him,  saying,  ^I  wish  so  and  so  (naming  the  servant)  to 
have  the  same  legacy  as  the  other  two  servants.'  Upon  which  deponent  made  an  altera- 
tion in  the  said  will,  by  stnking^e  jiim  of  150/.  through  with  a  pen,  and  by  inserting 
in  lieu  thereof,  and  over  the  same,  the  wordA  'three  hundred'  or  'three'  instead  of  the 
words  '  one'  and  fifty.'  Dr.  Burrows  then  in  an  under  tone  to  respondent,  observed, 
'  that  Ifr.  Harding  had  better  leave  the  room  while  his  wife  executed  the  will,'  and  de- 
ponent suggesting  it  to  Mr.  Harding,  he  did  so.  When  Mr.  Harding  had  left  the  room, 
the  deponent  read  over  a  second  time,  that  part  of  the  will  which  he  had  so  altered^ 
and  the  remainder  thereof,  and  having  finished,  the  deceased  sig^nified  her  approval 
of  it  by  bowing  her  head:  deponent  then  handed  her  a  pen,  requesting  her  to  sign  her 
name  opposite  the  seal  (already  affixed);  the  deceased  made  an  attempt  to  si^  her 
name,  first,  with  her  right  hand,  and  then  with  her  left;  but  she  was  unable  to  do  it;  her 
fingers  appeared  to  be  contracted  and  h€t  hand  unsteady,  which  previous  thereto  was 
unknown  to  the  deponent.  Deponent  perceiving  the  deceased's  inability  to  sign  her 
name,  took  the  pen  out  of  her  hand,  saying,  <we  must  get  you  to  sign  with  your  mark« 
Mrs.  Harding;'  to  which  she  replied,  '  Yes,'  and  the  deponent,  preparatory  to  such 
mode  of  execution,  and  to  make  the  latter  clause  of  her  wUl,  and  clause  of  attestation 
conformable,  altered  the  same  severally*  and,  having  done  so,  handed  her  the  pen  a  se- 
cond time,  pointing  with  his  finger  to  the  seal,  or  place  whereon  her  mark  was  to  bo 
made.  The  deceased  accordingly  made  a  cross:  deponent  then  placed  his  seal  on  the 
wax  impression,  desiring  her  to  lift  it  fjff,  which  she  did:  she  next,  at  his  desire,  laid  her 
hand  on  the  will,  and  afler  his  dictation,  being  so  directed  to  do  by  him,  she  repeated 
the  word%  *  I  declare  and  publish  this  to  be  my  last  will  and  testament,  and  request 
you  gentlemen,  present,  to  affix  your  names  as  witnesses  thereto.'  Dr.  Burrows,  Mr. 
Frederick  Tyrrell,  and  deponent,  then  subscribed  their  names  at  the  foot  of  the  clause 
of  attestation.  While  the  witnesses  still  remained,  deponent  asked  the  deceased,  *what 
he  should  do  with  the  will?'  to  which  she  answered, '  I  think  you  had  better  keep  it  lor 
me:*  upon  which  deponent  folded  up  the  said  will  and  put  it  in  his  pocket  After  the 
usual  parting  compliments,  deponent  withdrew  in  company  with  his  brother  and  Dr* 
Burrows,  leaving  the  deceased  and  her  husband  together.  Sophia  Harding  was,  aa 
well  on  the  day  she  gave  instructions  for  her  sud  will,  as  on  the  day  and  time  of  the 
execution  thereof,  as  deponent  verily  believes^  of  perfect  soand  mind*  memonr,  and  un- 
derstanding, and  well  knew  and  understood  what  she  at  such  times  said  and  did«  and 
what  was  £dd  and  done  in  her  presence,  and  vras  fully  capable,  as  the  deponent  verily 
believes,  of  giving  instructions  for  and  of  executing  her  last  wiU,  or  of  doing  any  other 
•erious  or  rational  act  requiring  thouglit,  judgment,  and  reflection.  ^  Deponent  haa  no 
doubt  whatever  of  her  capacity,  having  in  the  first  instance  his  attention  drawn  in  a  par- 
ticular manner  to  the  enquiry  of  that  fact,  as  aforesaid:  she,  at  the  times  deposed,  waa 
evidently  very  debilitated  in  bodily  strength,  and  had  almost  lost  the  use  of  her  limbs; 
her  speech  also  was  affected;  and  at  times,  particularly  on  the  day  of  his  taldng  the  in- 
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pelledy  her  to  say  all  this  (if  she  did  siy  it  exactly  as  it  stands  upon  the 
deposition  in  chief)  may  be  suspected.  There  is  sufficient  to  raise  a 
presumption  against  the  husband,  thajL  she  was  a  mere  instrument  in  his 
hands,  and  it  was  incumbent  upon  him  to  repel  the  presumption  so 
raised.  But  it  would  be  extraordinary  if  all  did. take  place  exactly  in 
the  manner  the  deposition  is  calculated  to  represent  Here  is  a  long, 
smooth,  fluent  account  of  all  the  circumstances,  which  Harding  had  be- 
fore represented  to  Mr.  Edward  Tyrrell;  almost  totiileinverbisy  all  told 
without  interruption;  of  her  own  accord;  Harding  not  interfering,  not 
dictating,  merely  supplying  a  date  and  the  name  of  his  co-executor.  If 
this  were  so,  it  is  extraordinary  that  Frederick  Tyrrell  after  his  first  in- 
terview should  have  required  the  attendance  of  Dr.  Burrows:  if  there 
was  all  this  ready  and  active  capacity,  this  clear  expression  of  her  wishes, 
it  is  extraordinary  that  Dr.  Burrows  should  have  desired  a  second  inter- 
view, before  he  gave  a  decisive  opinion  of  her  being  capable  of  making 
the  sort  of  will  he  was  induced  to  suppose  she  wished  to  make:  particu- 
larly when,  at  this  interview  with  Edward  Tyrrell,  Harding  represent- 
ed, that  <<  the  deceased  had  had  a  bad  night  and  was  not  so  well  that 
morning.'' 

But  it  is  extremely  difficult  to  reconcile  this  deposition  in  chief,  so 
far  as  respects  the  spontaneity  of  the  deceased,  and  the  active  part  she 
takes  in  the  communication  to  Mr.  Edward  Tyrrell,  with  what  he  him- 
self states  when  pressed  upon  interrogatory.  The  Court  cannot  suppose 
that  he  has  intended  to  give  an  unfair  representation;  but  his  bias  may 
have  caused  him  unawares,  in  his  deposition,  to  convey  a  very  incorrect 
impression  of  the  real  character  of  what  took  place.  For  example,  he 
states  this:  <<  After  deponent  had  taken  a  seat,  as  Mr.  Harding  did  also, 
and  after  the  deceased  had  made  some  inquiries  after  deponent's  mother 
and  other  branches  of  his  family,  who  were  known  to  her,  she  proceeds 
ed  to  give  a  statement  of  her  affairs."  Now,  on  reading  this  account  I 
was  led  to  suppose  that  the  deceased,  recognizing  Edward  Tyrrell,  be- 
gan the  conversation  of  her  own  accord,  and  therefore  that  her  behaviour 
showed  memory,  intelligence,  and  alertness  of  mind,  and  all  that  might 
lead  to  the  inference  of  spontaneity  and  capacity;  and  that  this  evidence 
was  on  that  account  important  Yet,  on  the  eighteenth  interrogatory, 
he  says:  ''On  entering  the  room,  and  being  introduced  by  name,  the 
deceased  said  to  respondent,  <  I  hope  you  are  very  well,'  and  shortly 
after,  '  I  hope  your  mother  is  well:'  she  made  the  latter  inquiry  on  re- 
flpondent  saying,  'that  he  had  that  morning  seen  his  mother,  who  desired 
her  compliments.' "  This  gives  quite  a  different  character  to  the  in- 
quiry: the  one  account  inducing  a  belief  that  the  inquiry  originated  with 
the  deceased;  the  other  showing  that  it  grew  out  of  a  previous  observa- 
tion, and  was  such  a  remark  as  a  person  in  a  state  of  great  imbecility 
might  well  make. 

in  respect  to  this  "  statement  of  her  affairs,"  it  is  difficult  to  reconcile 
it  with  his  own  answer  on  the  third  interrogatory:  "At  the  interviews 
which  the  respondent  had  with  the  deceased,  and  at  which  he  was  pre- 

jlnictionft,  she  wis  for  a  moment  flurried  and  shed  tears;  but  the  impression  was  very 
transitory;  she  soon  recovered  herself;  on  the  day  of  the  execution  of  the  wiU>  she  was 
only  once  excited  to  tears,  or  apparently  flumed;  that  ha))pened»  when  deponent  dic- 
tated to  her  the  words  of  publication:  she,  for  an  instant,  was  then  excited*  but  readily 
recoTcred  herself,  and  repeated  the  words  in  a  very  firm  and  deliberate  manner,  show- 
aiUT  that  she  knew  and  fully  understood  the  import  thereof." 


2  Haggard^  84.  5^ 

sent  with  others,  she  did  not  speak  until  she  was  f^ken  to;  when  so 
addressed,  she  confined  her  answers,  as  much  as  she  could,  to  monosyl- 
lables; but  not  always  so:  it  appeared  she  did  so  on  account  of  the  diffi* 
eulty  of  utterance  under  which  she  laboured:  she  never,  in  hispresence, 
attempted  spontaneously  to  join  in  general  conversation:  she  only  in  ge> 
jieral  gave  answers  to  the  questions  put  to  her,  but  she  did,  of  her  own 
accord,  and  not  in  answer  to  any  question,  make  a  statement  to  respond- 
ent on  the  day  of  his  taking  instructions  for  her  will,  viz.  '  that  she  had 
been  ill-used  by  the  Marshes  (her  own  words)  and  that  she  could  not 
get  an  account  from  them,  nor  her  will  out  of  their  hands.' "  Here, 
again,  is  difficulty  of  speech:  she  seldom  spoke  but  in  answer  to  ques-  , 
lions,  generally  only  in  monosyllables,  yet  she  entered  on  a  ^^statement 
of  her  aflfairs:"  but  what  does  the  witness  specify?— that  she  had  been 
<<  ill-used  by  the  Marshes,  and  could  not  get  her.  will.''  These  are  the 
very  circumstances  about  which  Harding  had  been  ^<  worriting  her,'^ 
and  might  now  either  have  impressed  on  her  weakened  mind  or  com- 
pelled her  to  hold  out:  or  they  are  the  mere  repetition  of  what  Harding 
had  previously  told  Edward  Tyrrell.  It  was  the  tale  that  was  to  be 
told  and  that  might  easily  be  learnt  As  to  <<  not  getting  the  will,'' 
either  she  was  capable  or  incapable:  if  capable,  she  mast,  I  repeat,  have 
been  aware  of  the  duplicate  delivered  to  Apostles,  and  have  purposely 
concealed  it:  if  incapable,  then  she  might  have  forgotten  the  existence 
of  that  duplicate,  but  then  she  would  not  have  had  mind  and  memory  suffi- 
cient to  remember  the  contents,  nor  consequently  to  revoke  her  wilL 
But  what  is  the  ostensible  reason? — ^*  The  Marshes  had  used  her  ill." 
Is  that  true?  or,  if  true,  does  it  account  for  cutting  o£f  all  Mrs.  Amelia 
Marsh's  children,  and  passing  over  all  her  other  friends,  and  abandoning 
all  the  other  peculiarities  of  tiie  wills  of  1816  and  1818? 

Again,  how  does  Mr.  Tyrrell  state  in  chief  the  actual  instructions? 
«  After  Mr.  Harding  had  so  left  the  room,  deponent  and  the  deceased 
being  left  together,  the  deceased  said,  ^  I  wish  to  leave  my  property  to  Mr. 
HardUng  after  my  death,  and  a  legacy  to  each  of  my  old  servants.'  '^ 
Now  on  reading  this,  it  would  be  supposed  the  deceased,  the  moment 
she  was  left  alone  with  Mr.  Tyrrell,  began  the  conversation,  and  of  her 
own  accord  commenced  giving  the  instructions,  perfectly  understandings 
and  spontaneously  proceeding  with,  the  transaction  intended  to  take 
place;  and  in  that  view,  as  far  as  capacity  was  concerned,  it  would  be  a 
favourable  fact;  it  would  not  indeed  go  far  as  to  the  control,  marital  au- 
thority, and  undue  influence  of  the  husband  (Ihe  more  importtfnt  branch 
of  the  case);  for  it  was  a  short  lesson  easily  imprinted  and  remembered, 
which  was  to  be  submitted  to  and  repeated.     But  when  the  witness  im 
pressed  upon  interrogatories,  it  has  not  even  this  circumstance  (favour- 
able at  least  to  the  capacity)  of  the  deceased  proceeding  of  her  owa 
accord  to  give  the  instructions:  for,  on  the  twentieth  interrogatory,  Mr.. 
Tyrrell  answers,  <<The  instructions  given  by  the  deceased  for  her  will 
were  given  freely  by  her,  but  not  until  respondent  put  questions  to  her 
on  the  subject:  no  third  person  was  present     After  two  preliminary 
questions,  (viz.  whether  she  wished  the  will  made  by  Delmar  to  be  re- 
voked; and  to  make  a  new  will;  to  both  of  which  the  deceased  answered 
<  Yes.')     Respondent  asked  her,  <To  whom  she  wished  to  leave  her 
property?'  she  answered,  <To  Mr.  Harding  after  my  death.'     *WhatL 
the  whole  of  your  property?'     *  Yes,  the  whole,  except  legacies  to  my 
seijivants.'    Respondent  thea  requested  her  to  give  him  the  names  of  the 
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servants,  and  amount  of  their  legaqes,  which  she  did  with  some  di£Ei* 
culty,  that  is,  she  was  not  able  to  articulate  their  names  readily;  and  she 
did  not  appear  to  have  made  up  her  mind  till  then  as  to  the  amount  of 
such  legacies.     Mr.  Harding  at  this  period  returned  into  the  room:  re* 

Sondent  inquired,  who  she  would  have  as  executors?  She  said,  Mr. 
arding/  and,  turnins  to  him,  added,  <  and  the  gentleman  you  named.' 
Mr.  Harding  said,  ^You  mean  Mr.  Tyrrell  of  Lincoln's  Inn:'  she  an- 
swered, ^  Yes.' "  This  gives  a  very  different  colour  to  the  business: 
even  these  short  instructions,  instead  of  originating  with  the  deceased 
or  being  delivered  of  her  own  accord,  are  extracted  from  her  by  inter- 
rogtories. 

The  Court  has  no  reason  to  impute  to  the  witness  any  intention  to 
misrepresent;  but  he  was  duped:  he  was  prepossessed:  he  had  had  re- 
peated conversations  with  Harding:  he  had  got  thoroughly  impressed 
that  the  deceased  thought  herself  ill-used  by  Marsh;  that  she  could  not 
get  her  will;  that  she  wished  to  make  a  new  will  and  to  give  her  pro- 
perty to  Harding:  he  was  not  aware  of  the  disposition  in  the  former 
wills — the  considerations  on  which  they  had  been  made — ^the  manner 
in  which  they  had  been  adhered  to-*the  fruitless  attempts  Harding  had 
made  to  get  the  deceased  to  take  her  concerns  out  of  Marsh's  hands  and 
to  transfer  them  to  himself:  not  knowing  these  circumstances,  perhaps 
it  may  be  too  much  to  impute  to  Mr.  Edward  Tyrrell  even  a  want  of 
vigilance,  in  allowing  himself  to  be  so  imposed  upon  by  Mr.  Harding, 
or  a  want  of  penetration  and  sagacity  in  not  suspecting  his  objects.  But, 
hearing  that  there  had  been  a  former  will  and  ^at  the  state  of  her  mind 
was  doubted,  it  is  to  be  regretted  that  he  did  not  inquire  a  little  more 
into  the  contents  of  that  former  will,  and  probe  the  mind  and  memory 
of  the  deceased  as  to  the  disposition  she  had  before  made  and  was  now 
about  to  revoke.  Seeing  also  the  large  property  she  had  at  her  disposal 
under  these  deeds  of  settlement  made  in  the  year  1816,  how  weakened 
she  was  in  capacity,  and  how  entirely  the  origin  and  conduct  of  this 
new  will  was  managed  by  the  husband  himself-— every  thing  passine  in 
his  presence  except  mere  formalities — ^it  is  to  be  regretted  that  Mr. 
£dward  Tyrrell's  penetration  did  not  point  out  to  him  the  propriety 
and  importance  of  satisfying  himself,  that  there  were  no  marital  authori- 
ty and  undue  influence  interposed:  and  yet  all  he  hunts  aftef  is  a  little 
testable  capacity  to  give  effect  to  a  testamentary  disposition,  which, 
upon  the  previous  representations  of  Harding,  he  allowed  himself  to  be- 
lieve she  really  wished  to  make. 

If  the  instructions,  with  the  previous  visits  of  the  two  medical  men, 
do  not  satisfy  the  mind  of  the  Court  as  to  the  testamentary  intentions 
of  the  deceased,  the  execution,  on  the  ninth  of  March,  carries  the  case 
no  further.  Here  are  the  same  sort  of  inquiries  made:  the  husband  is 
present,  except  being  sent  out  of  the  room  for  a  minute,  just  while  the 
formality  of  the  execution  by  the  attempt  to  sign  takes  place.  There 
is,  however,  the  single  circumstance  of  her  desiring  George's  legacy  to 
be  increased  and  made  the  same  as  the  other  two  servants.  Whether 
'even  that  circumstance  is  not  more  like  a  cunning  artifice,  devised  by 
Harding,  in  order  to  give  the  deceased  the  appearance  of  capacity,  than 
the  spontaneous  desire  of  her  own  mind,  may  admit  of  some  doubt;  for 
neither  George's  station,  i\or  the  length  of  her  service,  nor  the  deceased's 
former  estimate  of  it,  lead  to  her  being  placed  on  the  same  level  with 
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let!  and  Apostle8.(a)  It  may  have  been^  and  it  looks,  like  a  con- 
trived suggestion  of  Haitling;  for  his  conduct  has  exposed  him  to  eveiy 
sospicion. 

On  the  11th  of  April  the  deceased  has  a  fresh  paralytic  attack,  and  yet 
on  the  21st  here  is  a  codicil  obtained  from  her,  which,  Mr.  Edward 
Tyrrell  being  out  of  town,  Mr.  Timothy  Tyrrell  is  employed  to  prepare. 
He  comes  with  the  same  prepossessions  and  impressions  derived  from 
Mr.  Harding,  and  he  ventures  upon  no  better  ground  to  communicate 
the  same  prepossessions  and  aspersions  to  Dixon,  the  medical  attendant; 
for  on  the  fourth  article  he  says,  **  Deponent  briefly  stated  to  Mr.  Dixon, 
that  Mr.  Marsh  had  prevailed  on  the  deceased  to  make  a  gift  to  him 
of  10,000/.  and  had  procured  from  her  a  will  in  his  favour,  and  also, 
unknown  to  Mr.  Harding,  a  settlement  of  her  property."  There  is  no 
proof  of  one  nor  of  the  other:  the  will  is  not  in  his  favour,  though  it  is  in 
favour  of  port  of  his  family.  <'  That  she  had  since  made  a  will  revok- 
ing  that  in  favour  of  Mr.  Marsh,  and  that  the  last  will  was  in  favour  of 
Mr.  Harding."  All  this  he  states  as  fact  upon  mere  hearsay,  proceed- 
ing from  no  better  source  than  the  imputations  of  a  n^ost  interested  party 
-rthe  husband — who  was  getting  a  new  will,  almost  exclusively  in  his 
own  favour.  Here  the  husband  is  still  more  directly  an  agent;  he  is  the 
medium  of  communication  between  the  deceased  and  the  witnesses,  the 
deceased  being  by  the  last  paralytic  attack  rendered  so  weak  as  to  be 
unable  to  express  herself  intelligibly  to  Mr.  Tyrrell.  • 

What  then  is  the  Court  to  consider  this  codicil? — the  wish  of  a  capa- 
ble testatrix,  or  the  fraudulent  contrivance  of  the  husband  to  give  a  sem- 
blance of  confirmation  to  the  will?  The  witnesses  were  off  their  guard, 
for,  since  it  was  to  the  prejudice  of  the  husband,  they  might  easily  have 
pinned  their  faith  upon  him  as  to  the  volition  of  the  deceased,  not  dis- 
covering that  he  mi^ht  have  quite  a  different  object  in  view.  The  co-* 
dieil  confirms  the  will,  but  what  is  its  disposing  object? — to  give  rings 
to  three  near  and  dear  friends  of  the  dec^tsed — ^the  three  Misses  Bin- 
stead.  The  deceased  by  her  will  had  given  them  an  annuity  of  100/. 
with  benefit  of  survivorship:  a  ring  is  now  substituted!  that  change  is 
not  very  probable:  but  the  fiital  fact  is,  that  two  of  the  Misses  Binstead 
were  dead!  the  death  of  one,  if  notbodi  of  them,  must  have  been  known 
to  the  deceased.  Harding  might  not  have  known  either  event,  for  the 
deceased  does  not  seem  to  have  been  in  much  confidential  communica- 
tion with  him;  bat  what  must  have  been  the  state  of  her  capacity  when 
this  codicil  was  obtained?  The  transaction  lies  under  a  strong  suspicion 
of  being  a  contrivance  to  give  the  appearance  of  confirmation  to  the  will: 
and  it  is  the  only  confirmation;  for  as  to  any  recognition  of  the  act, 
through  any  disinterested  parties,  there  is  none. 

The  case  in  my  judgment  mi^ht  rest  here:  but  there  are  detached  cir- 
cumstances which  throw  some  light  upon  the  character  and  conduct  of 
the  transaction. 

Repeated  applications  were  made  to  Marsh  for  money,  but  all  access 
to  the  deceased  was  prohibited  him:  drafts  were  drawn  and  presented, 
one  for  400/.,  a  second  for  100/.,  and  a  third  for  100/.  When  the  drafts 
were  presented,  the  signatures  were  suggested  not  to  be  the  hand-writ- 

(a)  It  appeared  from  RSgden't  eridence  on  the  eleventh  article  and  thirteenth  inter- 
wogtiarft  **  that  he  went  into  the  deceaied's  lenrice,  aa  footman,  in  1795;  Maty  Apoadea, 
aa  houmuid  and  lady'a  maid,  in  1799i  and  Maty  Geoqpe  aa  eook»  in  1804*' 
Vol-  IV.  8 
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ins  of  the  deceased;  Mr.  Edward  Tjrrrell  presented  the  last  himself  and 
said,  he  saw  it  signed.  An  offer  was  made  to  carry  the  money  to  the 
deceased,  but  access  was  refused.  This  seems  extraordinary.  What 
reasonable  grounds  could  there  be  for  refusal,  if  the  deceased  were  a  free 
and  capable  agent,  dissatisfied  with  the  Messrs.  Marshy  and  having  with 
su£Scient  capacity  transferred  her  entire  confidence  to  her  husband  and 
freely  made  a  will  in  his  favour?  She  was  under  the  protection  of  her 
husband,  assisted  by  his  attomies,  and  residing  in  her  own  house:  where 
could  be  the  fear,  or  the  objection  to  the  money  being  carried  and  deli^- 
vered  to  her?  She  would  merely  have  had  to  recognize  the  drafts*  and 
declare  her  wishes  to  have  the  money.  When  the  signatures  had  been 
doubted,  it  is  extraordinary  that  the  parties,  for  their  own  credit,  did  not 
insist  that  some  person — ^if  not  one  of  the  Messrs.  Marsh,  that  some 
clerk  belonging  to  their  house— -should  accompany  them  to  the  deceased 
to  verify  the  signature:  but,  even  now,  the  drafts  themselves  are  not 
forthcoming. 

Here  is,  however,  a  letter,  produced  on  the  other  side,  dated  the  Slst 
of  March,  addressed  to  <<  Messrs.  Marsh,"  demandine  the  delivery  of 
the  deeds,  wills,  and  papers;  and  signed  ^  Sophia  Hardmg."  Here  are 
also  a  great  number  of  drafts  signed  by  the  deceased  from  1817  to  1890. 
The  signatures  to  the  earlier  drafts  are  a  neat  formal  hand;  to  the  latter 
drafts,  from  the  autumn  of  1824,  the  signature  becomes  very  slovenly, 
bearing  very  little  similitude  to  the  earlier  ones,  and  the  suggestion  is, 
that  the  signature  to  the  latter  is  a  forged  imitation  of  the  earlier  signa- 
ture of  the  deceased.  The  explanation  offered  is,  not  that  the  deceased 
really  signed  the  letter  herself,  but  that  her  hand  was  guided  by  Harding. 
When  she  execAited  the  will  on  the  9th  of  March  she  could  not  make 
any  signature;  she  attempted  but  failed,  and  was  obliged  to  make  her 
mark — a  mere  cross.  Whether  a  person,  with  her  hand  in  this  para- 
lysed condition,  could  so  far  assist  in  the  si^ature,  or  her  hand  could  be 
so  used,  as  to  make  a  signature  nearly  approaching  the  original  character 
of  her  handwriting,  is^more  than  the  Court  will  venture  to  give  an  opi* 
nion  upon:  but  here  is  her  hand  entirely  in  the  control  and  use  of  her 
husband,  and  there  is  no  proof  that  her  mind  was  not  equally  under  his 
influence  and  authority;  he  uses  both  to  endeavour  to  get  at  her  property 
and  her  papers,  excluding  from  all  access  to  her  those  persons  to  whom 
her  property  and  her  papers  had  been  intrusted  by  herself.  The  infer* 
ences  against  the  husband  are  obvious. 

It  should  have  been  noticed  that  earlier  in  March,  about  a  week  aft)^ 
the  execution  of  the  will,  Mr.  Edward  Tyrrell,  in  the  character  of  the 
deceased's  solicitor,  wrote  to  Mr.  Marcdi  requiring  her  account  Mr. 
Marsh,  in  his  answer,  says,  <<  that^  he  has  directed  his  son  to  make  out 
Mrs.  Harding's  account  immediately,  but  before  he  puts  it  into  other 
hands  than  her  own,  he  deems  it  necessary  to  see  the  deceased  in  per- 
son; and  he  proposes,  accompanied  by  Mr.  Delmar,  to  meet  Mr.  Tyr- 
rell at  the  deceased's  house;"  to  this  Mr.  Tyrrell  answers,  that  the  de- 
ceased refuses  to  see  him  and  has  given  orders  that  he  shall  not  be  ad- 
mitted^ ^^  Mr.  Marsh  replies,  '<he  cannot  consider  such  a  message  as 
emanating  from  her  own  free  will,  and  must  persevere  in  his  determi- 
nation, more  especially  as  it  is  in  compliance  with  her  repeated  injunc- 
tions, both  to  him  and  to  his  sou,  not  to  give  any  papers  or  information 
respecting  her  concerns  but  to  herself  personally. "  The  truth  of  this  is 
confirmed  by  the  history  and  by  the  rw  gestw.     Here  then  is  a  careful 
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exekiflion  of  Marsh,  of  his  son,  and  of  Ddmar;  here  is  an  attempt  to  get 
the  orisinal  papers  and  to  get  money;  first  by  the  solicitor,  Tjrrrell,  then 
.  by  drafts  wiUi  the  deceased's  asserted  signature,  then  by  this  letter,  with 
a  signature  at  best  made  by  Harding  guiding  and  using  the  deceased's 
hand:  but  though  Marsh  offers  to  attend  with  papers  and  to  meet  Mr. 
Tyrrell;  t&ough  Arthur  Cuthbert  Marsh  offers  to  carry  the  money  and 
to  deliver  it  into  the  deceased's  own  hand; .  though  she  is  living  in  her 
own  house  with  her  husband,  and  Marsh  only  proposes  to  see  her  at  a 
time  to  be  fixed  by  Tyrrell,  yet  non-access  is  enforced  under  a  pretended 
order  from  the  deceased  herself  to  exclude  these,  her  longest  and  dearest 
friends.  Certainly  these  circumstances  do  pretty  strongly  increase  the 
suspicion,  that  H  wling  was  at  this  time  making  use  of  the  deceased  as 
a  mere  instrument  in  his  own  hands,  and  for  his  own  purposes. 

There  is  one  further  circumstance  to  be  noticed.  The  deceased  died 
in  the  middle  of  the  night,  between  the  7th  and  8th  of  March.  Hard- 
ing alone  was  with  her:  no  other  person  was  present;  no  other  person 
was  sitting  up;  so  that  she  must  have  died  rather  unexpectedly,  tiiough 
he  admits  her  incapacity  for  a  few  days  before  her  death.'  He  states, 
*^  that  she  died  about  four  o'clock  in  the  morning;  that  he  went  out  about 
mx,  leaving  the  bed-room  locked  up  and  no  key  in  the  door,  and  without 
af^rising  die  servants  of  her  death;  that  he  returned  about  half  past 
eleven,  unlocked  the  door,  and  then  told  the  servants  of  the  deceased's 
death;"  but  he  even  then  desired  them  not  to  communicate  it  to  any 
one,  particularly  not  to  the  Messrs.  Marsh  or  Mr.  Delmar.  The  next 
morning  being  the  9th,  he  and  Mr.  John  Tyrrell  are  sworn  executors, 
as  appears  by  the  jurat  on  the  will.  I  cannot  understand,  if  the  making 
of  this  will  was  a  &ir  and  honest  transaetion,  why,  this  poor  woman 
dying  in  the  night,  her  body  was  to  be  lacked  up  and  the  matter  kept 
secret  from  the  servants  for  seven  qr  eight  hours,  or  why  the  death  was 
afterwards  to  be  kept  secret,  especially  from  the  Messrs.  Marsh  and  Del- 
mar,  or  why  there  was  this  great  haste  in  getting  sworn  to  the  will.  Where 
WIS  the  necessity  for  this  dandestinity  aud  contrivance?  Here  was  non- 
access  to  the  deceased,  and  exclusion  of  the  Messrs.  Marsh,  not  only  when 
the  deceased  was  alive,  but  even  after  her  death.  What  could  induce  an 
honest  man,  having  acted  honestly  and  fiiirly,  to  have  pursued  this  con- 
duct? It  serves  to  confirm  the  suspicion,  that  Mr.  Harding  has  through- 
oat  been  a  man  of  contrivance;  that  he  has  by  misrepresentation  induced 
witnesses  to  embark  in  his  object,  and  that  these  persons  have  in  a  great 
decree  been  the  dupes  of  his  miposition. 

Upon  the  w:hole,  having  in  various  parts  of  liie  case  explained  the 
feeling  that  has  been  impressed  on  my  mind  in  respect  to  the  transac- 
tion, and  the  grounds  and  principles  upon  wlych  that  impression  has 
been  formed,  it  is  superfluous  to  recapitulate  the  several  points.  Consi- 
dering the  extreme  improbability  of  this  entire  change  of  disposition — 
the  means  used  by  the  husband  to  urge  her  to  place  her  concerns  in  his 
hands— -her  long,resistance  till  reduced  to  a  weakened  state  of  capacity-*— 
the  presence  of  the  husband  conducting  all  those  transactions,  it  is  not 
proved  to  my  conviction,  that  this  latter  will  was  the  real  mind  and  wish 
of  a  capable  and  free  testatrix. 

Qa  the  contrary  I  am  of  opinion,  that  it  was  the  will  of  Mr.  Hard- 
ing— obtained  by  him  by  undue  influence  and  marital  authoritfr — con- 
trary to  the  real  wishes  and  intentions  of  the  deceased,  as  fieur  as  she  was 
eqpable  at  that  time  of  forming  any  testamentary  intention. 

la  ipy  judgment  she  never  did  depart  with  a  willing  and  disposing 
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mind  from  that  disposition  of  her  fortune  which  she  made  in  1818. 
That  will  therefore  remains  her  true  will: — and,  as  the  whole  transac- 
tion of  this  latter  will  originated  with  Mr.  Harding,  and  the  whole  ex- 
pense of  this  suit  was  occasioned  by  him  (for  Mr.  John  Tyrrell  is  mere- 
ly the  nominal  party),  I  feel  bound  in  justice  to  condemn  Mr.  Harding 
in  the  costs  of  Mr.  Marsh. 


BIRD  V.  BIRD.  —p.  142. 

Where  the  drawer  and  attesting  witneesea  of  a  will,  (executed  ten  days  before  deatli 
by  a  person  of  eight;y-five,  in  weak  bodily  health)  are  confirmed  as  to  capacity,  Tolitioiit 

.  and  free  agency  by  adverse  witnesses,  and  by  the  deceased's  affections,  declarations^ 
and  recognitions;  the  general  character  of  the  drawer  (an  attorney  employed  by  the 
deceased  for  many  years),  and  slight  discrepancies  in  the  CTidence  of  the  faetwn  are 
not  material.  A  will,  in  such  a  case,  pronounced  for,  and  the  opposer,  who  had 
pleaded  incapacity,  conspiracy,  fraud  and  circumvention,  condemned  in  the  costs  in- 
curred nnce  the  giving  in  of  his  allegation. 

The  King^s  Advocate  and  Ltishington,  in  support  of  the  will. 

Burnahy  and  ^ddama  contra. 

Judgment. 

Sir  John  Nicholl. 

The  parties  in  this  cause  are  the  following.  The  deceased  is  John 
Bicknell:  the  person  propounding  the  will  is  William  Bird,  a  nephew 
and  the  sole  executor:  and  the  person  opposing  it  is  John  Bird,  another 
nephew  and  one  of  those  entitled  in  distribution.  The  personal  pro- 
perty is  of  the  value  of  10,000/.  or  12,000/.,  and  the  realty  is  about 
ftQOL  a  year,  in  addition  to  an  estate  of  about  300/.  a  year,  en- 
tailed upon  the  heir  at  law.  The  deceased  at  the  time  of  his  death 
was  a  bachelor,  and  his  family  consisted  of  one  sister,  Sarah  Bicknell; 
one  niece,  the  daughter  of  a  brother,  Mary  Waldron;  and  four  chil- 
dren of  a  deceased  sister  named  Bird,  William  Bird  and  John  Bird 
the  parties,  Mary  Webber  and  Joan  Bond  respectively  married.  The 
personalty  therefore  was  distributable^-one-third  to  the  sister,  one- 
third  to  the  niece,  Mary  Waldron,  and  the  remaining  third  among  the 
four  Birds,  that  is  one-twelfth  to  each:  so  that  supposing  12,000/.  was 
to  be  distributed,  the  sister  would  take  4,000/.  Mrs.  Waldron,  4,000/. 
and  William  Bird,  John  Bird,  Mary  Webber,  and  Joan  Boisd  each 
1,000/. 

The  deceased's  heir  at  law  was  a  great  nephew,  John  Bicknell,  de- 
scended from  an  elder  brother,  Peter:  to  him  the  real  estate  would  de- 
scend, but  he  is  not  entitled  in  distribution;  a  real  estate,  however^  as  I 
have  already  said,  of  300/.  a  year  which  was  entailed,  devolved  to  him 
on  the  deceased's  death. 

Two  wills  are  produced:  one  dated  on  the  21st  of  September  1787, 
forty  years  before  the  testator's  death:  but  all  tlie  parties  benefitted  un- 
der it  are  dead,  except  his  sister  Sarah,  who  was  a  legatee  under  it  for 
300/.;  so  that  that  will  would  leave  the  deceased  nearly  in  a  state  of 
intestacy. 

The  other  will,  the  one  propounded,  is  dated  on  the  13th  of  Septem- 
ber 1827,  ten  days  before  the  death;  and  it  gives  his  estate  at  Stapley  to 
his  niece,  Manr  Waldron,  foj:  life,  then  to  her  son  and  his  heirs:  his 
estate,  called  Lippeneotts,  to  his  great  nephew  John  Bird,  son  of  Wil- 
liam: an  annuity  of  100/.  to  his  sister  Sarah  Bickndl;  900/.  to  hii  niece 
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Mtry  Webber,  and  200/.  to  each  of  her  daughters;  200/.  to  his  niece 
Joan  Bond;  50/.  to  his  nephew  John  Bird,  and  50/.  to  each  of  his 
children;  50/.  to  John  Sharland,  a  great  nephew;  and  50/.  to  Lucy 
Hardwidge,  a  great  niece,  neither  of  whom  are  entitled  in  distribution. 
The  house,  garden,  and  orchard  at  Bradford,  where  he  resided,  to  his 
sister  for  life,  and  then  to  Mrs.  Webber.     The  residue  of  his  real  and 

eirsonal  estate  to  William  Bird,  who  is  appointed  the  sole  executor, 
ere  then  all  parts  of  his  family  who  are,  and  some  who  are  not,  in 
distribution,  are  noticed:  but  the  bulk  is  given  to  William  Bird;  and  he 
IS  placed  in  the  confidential  situation  of  executor. 

Who  then  is  the  party  opposing  the  will?  Not  the  sister,  who  in  case 
of  an  intestacy  would  be  entitled  to  one-third;  on  the  contrary  she  is  a 
witness  against  her  own  interest,  in  support  of  the  will;  not  Mrs.  Wal- 
dron,  the  niece,  who  also  would  be  entitled  to  one-third;  not  Mrs. 
Bond,  nor  Mrs.  Webber,  conjointly  with  John  Bird;  but  John  Bird 
alone,  who  would  only  be  entitled  to  one^twelfth  under  an  intestacy: 
yet  it  is  not  even  John  Bird,  for  his  son,  an  attorney,  who  has  been  ex- 
amined, proves  on  interrogatory,  that  the  real  opponent  is  John  Bick* 
nell,  the  great  nephew,  who  is  the  heir  at  law  and  not  entitled  in  dis- 
tribution. Instead  of  trying  the  validity  of  the  paper  at  common  law, 
where  his  real  interest  could  alone  be  ascertained,  where  there  would 
be  a  viva  voce  examination  before  a  Jury,  supposed  to  be  the  best  mode 
of  detecting  fraud  and  perjury,  John  Bicknell  has  set  up  John  Bird  as 
the  opponent  here,  and  has  agitated  the  question  in  a  jurisdiction  which 
extends  only  over  personalty  in  which  he  has  no  interest.  Certainly, 
this  is  an  extraordinary  mode  of  proceeding,  not  calculated  at  the  outset 
to  create  favourable  inferences  respecting  the  opposition;  for  contri- 
vaikces  always  suggest  a  suspicion  that  there  is  something  wrong  and 
rotten  at  the  bottom. 

The  will  upon  the  face  of  it  is  regularly  executed,  and  is  attested  by 
three  witnesses-^the  attorney  who  received  the  instructions  and  drew 
the  will,  and  two  respectable  neighbours  who  were  called  in  to  see  the 
jfact  of  execution.  They  have  been  examined  in  support  of  the /actum: 
and  if  they  are  credited,  if  the  circumstances  they  state  are  believed^ 
the  case  is  proved.  The  drawer  of  the  will  details  what  passed  at  the 
instructions  and  preparation;  which,  if  true,  su£Bciently  shows  the  mind 
and  intention  of  the  deceased:  that  account  is  confirmed  by  the  act  of  exe- 
cution and  by  all  the  witnesses  speaking  to  their  belief,  supported  by 
the  facts  which  then  occurred,  of  the  deceased's  being  of  sound  mind 
and  capable  of  giving  efiect  to  the  will. 

Before  examining  the  evidence  of  the  /actum  more  closely,  it  may 
he  proper  to  refer  to  the  grounds  of  opposition.     These  are, 

1st  The  state  of  'the  deceased's  aflTections  towards  tlie  different 
branches  of  his  family,  rendering  this  disposition  improbable. 

2.  The  state  of  his  capacity;  which,  if  not  amounting  to  absolute  and 
total  incapacity,  yet  rendered  him  liable  to  fraud  and  imposition. 

dd«  A  conspiracy  between  Mrs.  Webber  and  William  Bird  to  assume 
the  custody  of  the  deceased,  and  to  exclude  other  parts  of  the  family; 
and  the  consequent  obtaining  of  this  will  by  fraud  and  circumvention. 

4.  The  association  in  this  conspiracy  of  Symes,  the  drawer,  a  person 
of  bad  character,  of  low  practice,  and  the  particular  friend  of  William 

In  support  of  these  grounds  of  opposition  a  great  mass  of  evidence 
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hafl  been  sone  into,  and  great  expense  has  been  incurred.  Ikeh  party 
contends  for  costs,  and  I  concur  in  thinking  it  must  be  a  case  for  costs: 
for  if  this  fraudulent  conspiracy  is  established,  the  party  who  has  framed 
and  engaged  in  it  must  pay  all  the  costs  incurred  in  detecting  it:  while, 
on  the  other  hand,  if  the  grounds  of  opposition  fail;  if  the  imputation  of 
fraud  is  not  sustained,  the  party  who  has  been  setting  up  an  unfounded 
charge,  a  charge  which  he  is  unable  to  prove,  must  pay  the  costs  whidi 
he  has-  occasioned. 

The  mass  of  evidence,  though  great,  does  not  require  to  be  minutely 
detailed:  but  it  will  be  sufBcient  to  state  the  result  of  it  upon  the  dif- 
ferent points;  and  for  that  purpose  the  case  (in  comparison  with  the 
length  of  the  depositions)  lies  within  a  very  narrow  compass. 

The  deceased  was  of  a  very  advanced  age,  from  84  to  86,  living  at 
Bradford  in  Somersetshire,  and  his  sister,  Sarah  Bicknell,  who  was  rour 
years  older,  resided  with  him.  He  had  been  engaged  all  his  life  in 
farming;  part  of  the  land  which  he  occupied  was  his  own  property;  and 
he  being,  as  described,  a  penurious,  reserved  man,  his  property  seems 
to  have  increased;  for  looking  to  the  will  of  1787,  it  is  not  probable  that 
the  property  was  nearly  so  considerable  at  that  time.  I  have  already 
stated  what  it  was  at  the  time  of  his  death. 

Upon  the  first  head  of  opposition— the  state  of  his  affections-— it  is 
pleaded,  that,  <<  he  had  a  great  affection  for  his  sister;''  but  this  wiU  is 
not  inconsistent  with  that  affection:  for  she  was  very  old,  she  had  a 
property  of  her  own;  he  leaves  her  in  addition  to  that  property  an  an- 
nuity of  100/.  and  the  house,  warden,  and  orchard,  for  life.  This,  under 
the  circumstances,  is  more  prof>able,  than  by  an  intestacy  to  leave  4000A 
at  her  own  absolute  disposal;  but  the  more  important  part  of  the  j^lea  is, 
the  particular  regard  for  John  Bird  and  the  disaffection  for  William 
Bird.  If  that  were  proved,  the  principles  laid  down  in  the  ease  referred 
to  in  the  argument,  and  decided  last  Term,  would  apply,  (a)  The  dis- 
position would  be  against  probability,  and  the  case  would  set  out  with 
strong  presumptions  against  the  evidence  of  ihefaciumc  but  if  the  fiM!t 
be  the  very  reverse;,  if  William  Bird  was  the  fiivoured  relation,  then 
a  strong  foundation  is  laid,  by  the  probabilily  of  the  disposition,  in  or- 
der to  support  and  ccnrroborate  the  account  of  the  instructions  and  exe- 
cution. 

To  resort  to  particular  circumstances  in  the  depositiona  upon  this 
head  is  quite  unnecessary:  whether  the  deceased  was  angry  with  Wil* 
liam  upon  one  subject,  or  with  John  upon  another,  need  not  be  sifted; 
for  the  conduct  of  the  deceased,  in  thedifierent  degree  of  intercourse  he 
kept  up  with  the  two.  brothers,  quite  satisfies  me.  John  Bird  never 
came  to  the  family  parties  at  the  Bradford  revels— did  not  attend  the  fu- 
nerals of  the  family — had  very  little  communication  with  the  deceased: 
it  matters  not  in  what  this  originated,  whether  in  dissatisfaction  at  the 
conduct  of  John  Bird  respecting  his  father's  will,  or  his  behaviour  to 
his  sisters;  or  whether  it  was  of  long  date:  the  non  intercourse  continued 
to  the  testator's  death.  John  Bird  had  a  large  share  of  his  father's  pro- 
perty: on  the  other  hand,  William  Bird,  whether  right  or  wrong  in  his 
differences  with  his  wife,  is  constantly  in  the  most  mendly  intercourse 
with  the  deceased,  is  consulted  by  him,  assists  in  the  management  of 
his  farm,  and  in  buying  and  selliog  his  stock  and  crops.    There  are 

(a)  llanh  T.  'rynreU  and  Hardinf  » Mipn^  p.  S3. 
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wioos  circumstances  showing  that  he  was  the  favotirite  nephew;  most 
of  John  Bird's  witnesses  admit  those  circumstances;  and  the  deceased's 
partiality  continued  and  was  shown  during  his  last  illness  and  down  to 
Jiis  death.' 

The  effect  produced  was  not  extraordinary,  viz.  that  several  persons 
were  impressed  with  the  expectation  that  William  Bird  would  have  the 
bulk  of  the  deceased's  property.  With  respect  to  the  affection  pleaded 
for  the  heir  at  law,  the  evidence  by  no  means  establishes  that  the  deceas- 
ed  had  any  intention,  that  more  of  the  landed  property  should  go  to 
him  than  the  entailed  estates,  of  which  the  deceased  could  not  deprive 
him. 

Here,  then,  the  main  ground  of  opposition,  the  point  of  affection, 
wholly  fails:  there  is  no  improbability  in  the  disposition;  none  in  select* 
ing  William  Bird  to  be  his  principal  heir  and  executor,  and  in  giving 
amall  legacies  only  to  John.  Bird  and  his  children,  in  order  to  show  no 
lesentment  in  this  last  act 

The  next  ground  is  the  state  of  capacity.  The  attempt  to  set  up  a 
esse  of  total  absence  of  testamentary  capacity  has  been  disavowed:  but 
it  is  asserted  that  the  deceased's  mind  was  so  weakened,  as  to  be  in- 
capable of  protecting  him  against  fraud,  undue  influence  or  importunity. 
If  so,  if  testamentary  capacity  existed,  it  is  at  least  necessary  that  the 
practice  of  fraud  and  circumvention  should  be  dearly  proved.  The 
HHirth  article  takes  a  wide  scope:  prior  to  entering  upon  the  account  of 
the  last  three  weeks  of  his  life,  it  goes  into  the  history  of  his  former 
illnesses,  one  five  years  before;  another  six  months  before.  Where 
parties  resort  to  such  long  ranges,  bearing  so  remotely  and  slightiy  on 
the  real  point  in  issue,  so  far  from  serving  their  own  cause,  they  only 
afford  mtt-ks  oi  its  weakness.  The  substance  of  this  long  article,  which 
occupies  three  pages,  is  as  above  stated.  It  thus  concludes:  <<  That  from 
the  commencement  of  his  last  illness,  but  more  especially  during  the 
last  three  weeks  of  his  lif^  the  deceased  was  of  unsound  or  greatiy 
weakened  and  impaired  mind  and  memory,  and  was  in  a  state  and  con* 
dition  both  menial  and  bodily,  which  peculiarly  exposed  him  to,  and 
rendered  him  absolutely  incapable  of  protecting  himself  from,  either 
actual  fraud  practised  upon  him,  or  andud"  influence  and  importunity; 
and  that  at  no  time  within  that  period  was  the  deceased  competent  to 
the  making  and  executing  of  the  pretended  will,  propounded  in  the 
cause,  or  to  the  disposition  of  his  real  and  personal  estate  therein  con* 
tained,  or  to  the  doing  of  any  other  complicated  act  of  that  or  the  like 
nature  requiring  thought,  judgment  and  reflection. "  This  is  a  littie  de^ 
viating  from  the  usual  form  in  pleading  capacity,  but  the  Court  will  take 
the  article,  as  it  presumes  it  was  intended. 

Now  it  is  unnecessary  to  go  further  back  than  the  deceased's  last 
Olness.  Up  to  that  time  he  was  quite  an  extraordinary  old  man  of  his  age, 
in  full  possession  of  his  faculties,  mental  and  bodily.  John  Bird's  own 
witness,  Bridge,  a  medical  man,  who,  however,  never  attended  the  de- 
ceased, who  was  but  slightiy  acquainted  with  him,  who  never  saw  him 
during  his  illness,  who  is  brought  to  give  a  speculative  opinion  upon  a 
supposed  case,— says  on  the  ninth  interrogatory:  <<he  last  saw  the 
deceased  about  six  weeks  before  his  death,  he  was  riding  on  horseback 
alone  about  a  mile  from  his  own  house.  His  conversation  was  upon 
common  topics,  and  lasted  a  minute  or  two. "  This  was  the  state  of  the 
deceased  up  to  his  last  illness. 
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The  principal  witnesses  to  support  the  description  given  in  the  fourth 
article,  wholly  disprove  it; — Bennett,  a  labourer,  who  sat  up  with  him 
at  nights;  and  the  medical  attendant,  Mr.  Liddon.     The  deceased's  ill* 
ness  was  a  violent  inflammation  of  tiie  lungs,  which  afiected  his  breath- 
ing, and  required  the  application  of  a  blister  on  his  chest:  after  a  time 
he  had  the  thrush,  which  affected  his  speech  till  his  mouth  was  cleansed. 
Bennett  did  not  attend  in  the  'day  time,  only  by  night,  till  the  last  week 
or  ten  days,  and  even  then  in  the  day  time  only  occasionally.     It  is  true 
that  this  witness  states,  <<  the  deceased  u^ed  sometimes  to  say  things 
deponent  could  not  make  out:  this  was  not  constantly,  only  now  and 
then:  at  times  he  was  quite  sensible. '^     But  what  might  be  the  wander- 
ings in  the  night,  ^'  now  and  then,''  of  a  person  labouring  under  an  acute 
inflammatory  disorder,  or  during  the  last  few  days  of  his  life,  is  not 
very  material.     This  account  goes  but  a  little  way  to  prove  gene^  in- 
capacity, or  even  what  is  called  '^fluctuating  capacity."     It  is  not  ne- 
cessary further  to  consider  his  evidence,  as  the  Court  has  before  it  the 
much  more  satisfactory  testimony  of  the  medical  attendant,  produced 
by  John  Bird  in  support  of  his  plea,  Mr.  John  Liddon,  who  deposes^ 
<<  he  knew  Mr.  Bicknell  for  a  period  of  twenty-seven  years;  and  from 
1816  to  the  deceased's  death  was  his  constant  medical  man:  the  last 
illness  which  the  said  deceased  had,  was  about  a  month  previous  to  his 
death;  by  reference  to  his  book  he  is  able  to  depose  that  he  first  went 
to  attend  the  deceased,  in  consequence  of  it,  on  the  29th  of  August, 
1627,  and  he  died  on  the  2dd  of  September  following;  deponent  was 
sent  for  to  attend  him  as  he  had  been  taken  ill;  the  message,  which  was 
brought  by  the  boy  Burford,  did  not  describe  it  as  urgent;  and  on  going 
to  Bradford,  he  found  the  deceased  had  been  ill  some  few  days:  he  was  in 
bed  breathing  with  great  difficulty,  and,  with  what  deponent  never  ob- 
served in  him  before,  an  intermitting  pulse:  the  inflammation  on  the 
lungs  had  come  on  as  usual,  and  from  the  first  moment  he  saw  him, 
deponent  considered  the  case  to  be  a  lost  one^  the  deceased  was  worse 
than  he  ever  had  seen  him:  he  had  not  at  t!&is  time  a  complaint  which 
came  on  in  an  after  state  of  his  illness,  viz.  the  thrush,  or,  as  it  is  called 
by  the  common  people,  the  white  mouth:  it  always  indicates  a  breaking 
up;  it  is  an  alarming  symptom,  but  this  did  not  appear  for  a  fortnight 
after.     Deponent,  from  the  time  of  his  so  going  to  see  the  deceased,. at- 
tended him  regularly  twice  a  day  till  his  death;  he  never  missed  a  day 
without  seeing  him  once,  but  on  two  days,  the  first  or  second  visit  was 
paid  by  his  brother  and  present  partner  Henry  Liddon:  one  of  these 
was  the  day  before  his  death,  the  other  was  about  a  week  after  depo- 
nent's first  visit  as  near  as  he  can  recollect      Deponent's  times  of 
attendance  were  eight  in  the  morning,  and  six  in  the  evening:  he  be- 
lieves the  deceased  wished  him  to  come  oftener,  for  he  understood  from 
Mrs.  Webber  that  he  complained  of  his  neglectine  him;  but  deponent 
eould  not  go  oftener  as  Taunton  is  five  miles  from  Bradford. "     lie  then 
describes  the  remedies  he  applied,  which  <^for  a  few  days  occasioned  a 
slight  improvement,  and  deponent  began  to  think  the  deceased  might 
again  rally,  but  he  soon  relapsed,  and  after  a  fortnight  the  white  mouth 
came  on;  deponent  checked  it  for  at  least  two  days,  but  it  again  got 
a-head,  because  the  deceased  refused  to  take  the  medicines  ordered;  he 
would  not  take  any  medicines  for  the  last  fortnight"    Then,  after  de- 
tailing the  means  used  for  clearing  the  phlegm  from  the  deceased's 
throa^  Mr.  Liddon  continues:  <<  the  deceased,  from  the  first  of  his  at- 
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tending  him^  waa  confined  to  his  bed;  he  never  saw  him  attem{>t  to  get 
out  of  bed  or  return  into  it,  and  from  the  decay  of  his  bodily  powers, 
"which  was  extremely  rapid,  and  such  as  to  force  itself  on  the  deceased^ 
attention,  and  produce  depression  of  spirits,  he  thinks  he  could  not  do 
this  without  assistance;  for  in  raising  the  deceased  for  the  purpose  of 
gargling  his  throat  they  were  obliged  to  prop  him  up;  nor  could  he  feed 
himself,  except  occasionally  he  would  put  a  cup  to  his  mouth:''  depo- 
nent further  saith,  <<  that  the  visits  he  paid  the  deceased  were  generally 
of  a  quarter  of  an  hour's  length,  sometimes  longer,  or  just  as  he  was  able 
to  extricate  the  phlegm,  but  never  shorter;  he  cannot  depose  to  having 
on  any  occasion  heard  the  deceased  utter  an  irrational  or  incoherent 
expression/'    From  what  I  have  already  quoted,  it  is  manifest  that  this 
witness  had  the  best  opportunity  of  judging  of  the  condition  and  capacity 
of  the  deceased:  and  he  does  not  remember  ^n  <<  incoherent  expression." 
^He  cannot  say,  that  on  any  occasion,  when  he  saw  the  deceased  in  his 
last  illness,  he  considered,  him  to  be  in  an  unsound  state  of  mind,  or  in  a 
state  unfit  to  make  his  will,  or  do  any  serious  or  rational  act,  or  even 
an  act  that  might  require  some  little  exercise  of  thought;  he  never  saw 
him  but  he  appeared  quite  capable  to  dispose  of  his  property,  or  to  make 
any  testamentary  arrangements  to  which  he  might  feel  inclined:  their 
interviews  were  pretty  much  alike,  and  their  conversation  respected 
chiefly,  almost  exclusively,  his  state  of  health;  deponent  on  entering  the 
room  generally  said,  *  Well,  Sir,  what  is  the  report  of  the  day?'  and  he 
recollects  his  invariable  answer  was,  *  I  do  not  feel  very  well,  Sir;'  it 
was  always  that,  for  deponent  recollects  his  rejoinder  was  <  Very  well 
Sir,  why  no.  Sir,  I  suppose  not,  or  there  would  be  no  need  to  see  me:' 
and  the  deceased,  in  reply  to  deponent's  hoping  be  was  better,  would 
often  say,  <  I  don't  think  I  shall  ever  be  better  in  this  world,'  or  to  that  • 
effect:  deponent  recollects  being  struck  with  this  as  showing  the  belief 
he  bad,  that  he  was  sinking,  which  he  had  never  done  in  any  former 
Ulness."    Therefore,  prior  to  this,  the  deceased  might  not  be  impressed 
with  a  sense  of  his  dangerous  state.     <<  Deponent  never  recollects  to 
have  seen  him  in  any  particular  state  of  exhaustion,  or  weakness,  more 
at  one  time  than  another,  but  every  day  he  was  getting  weaker;  he  was 
l^ever  in  deponent's  presence  in  such  a  state  as  not  to  be  excited  to  at- 
tend to  what  was  passing  around  him;  he  always  attended  to  deponent, 
except  the  last  day  or  two,  when  a  degree  of  stupor  came  on. "    This  it 
is  to  be  recollected,  was  several  days  after  the  will  had  been  executed. 
<<  Deponent  has  no  idea  that  the  deceased  was  unable  to  protect  himself 
from  fraud,  undue  influence,  or  control:  to  deponent  he  ajways  appeared 
quite  bis  own  master,  and  was  able  to  resist  any  improper  interference 
with  his  concerns." 

Here,  then,  is  a  complete  disprover  of  the  case  set  up,  by  the  op< 
poser's  own  witness,  a  medical  person,  attending  twice  a  day,  at  eight 
in  the  morning  and  six  in  the  evening,  competent,  and  having  full  op- 

Srtunily  of  forming  a  judgment,  and  showing  that  the  deceased  was 
3y  capable  of  making  a  disposition  of  his  fortune;  negativins  that  he 
was  peculiarly  liable  to  be  circumvented,  or  imposed  upon,  as  alleged  in 
the  plea:  at  all  events  rendering  it  necessary  to  show  by  decisive  evi- 
dence, that  fraud  and  circumvention  were  practised  upon  him. 

The  next  ground  is,  a  conspiracy  formed  by  Mrs.  Webber  and  Wil- 
liam Bird,  they  obtaining  the  custody  of  the  deceased,  and  excluding 
the  relatives,  and  taking  Symes  for  their  associate.     Of  any  custody,  of 
Vol.  IV.  9 
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any  explosion  of  his  relatives,  there  is  no  proof;  but  the  reverse  is 
proved:  for  John  Bird,  the  son-of  the  nephew,  notayouth,  butayoung 
man^  of  the  age  of  thirty-one,  an  attorney  at  Taunton,  was  admitted, 
and  was  alone  with  the  deceased  after  he  knew  that  the  will  was  made. 
He  states,  <^  that  on  the  average  during  the  last  eight  years  he  may  have 
visited  his  uncle  about  once  in  two  or  three  months,  and  on  such  occa- 
sions has  dined  with  him.''  <<Aboutaweek  or  ten  days  before  his 
death,  (on  the  Monday  or  Tuesday  after  the  making  of  the  will)  having 
heard  of  the  deceased's  illness,  he  went  to  his  house,  and  saw  him  in 
bed,  for  about  fifteen  minutes:  the  deceased  knew  him,  shook  hands 
with  him,  said,  *  how  is  your  health  now?' "  This  person  had  been  in 
ill  health,  a  circumstance  with  which  the  deceased  was  acquainted.  On 
the  Monday  or  Tuesday  then,  after  the  witness  understood  the  will  was 
made,  there  was  no  custody-— no  difficulty  of  access — no  incapacity. 
This  charge,  therefore,  is  quite  unfounded  and  disproved.  Next, 
where  is  the  proof  of  fraudulent  conspiracy?  Mrs.  Webber  was  the 
person  who  sent  for  Mr.  Symes,  but  the  will  is  against  her  interest; 
and  proof  of  preconcert,  between  her  and  William  Bird,  there  is 
none. 

The  case  now  arrives  at  theybc/tim,— -not  with  any  ground  of  im- 
probability against  the  disposition,  nor  semblance  of  adherence  to  the 
old  will  (though  no  disaffection  existed  towards  the  party  principally 
benefited  thereby) — not  with  a  testator  deprived  of  testamentary  csyia- 
city,  but  proved,  by  his  own  medical  attendant,  to  possess  faculties 
equal  to  the  act,  and  to  be  not  liable  to  imposition:  the  case  itself  too 
stripped  of  any  evidence  of  fraud  and  contrivance;  nor  was  there  any 
concealment;  for  Mrs.  Webber  had  previously  mentioned  the  subject 
to  Mr.  Liddon,  who  was  of  opinion,  that  the  deceased  was  not  inca- 
pable. 

On  the  afternoon  of  the  12th  of  September,  Mrs.  Webber  sent  a  note 
by  the  boy  Burford,  desiring 'the  attendance  of  Mr.  Symes;  but  here 
again  was  no  concealment,  for  Burford  told  Bennett  where  he  was  go- 
ing. Bennett  said,  <<  he  dare  say  it  was  to  make  master's  will."  Bur- 
ford went  to  Symes's  house;  he  was  not  at  home,  but  Burford  found  him 
at  Mr.  Were's,  and  delivered  the  note.  William  Bird  happened  to  be 
there  at  the  time,  and  was  not  at  Bradford  concerting  the  plan  with 
Mrs;  Webber,  nor  wa|^  he  expecting  that  Symes  would  be  sent  for, 
otherwise  he  would  have  kept  him  at  home  or  had  him  near  Bradford. 
Symes  had  been  employed  by  the  deceased  for  several  years;  he  had 
seen  the  deceased  before  during  this  very  illness,  but  was  not  so  for- 
ward as  to  hint,  or  suggest,  a  will  to  him.  The  deceased,  as  I  have 
observed,  under  this  old  will,  made  forty  years  before,  was  in  effect  in 
a  state  of  intestacy.  Persons,  however,  who  are  saving  money,  and 
altering  and  adding  to  their  property  almost  continually,  are  very  apt  to 
postpone  making  a  disposition  of  it  by  will:  if  penurious,  they  do  not 
like  the  expense — they  fear  they  may  have  to  do  it  twice  over;  and 
even  the  extreme  of  old  age  does  not  extinguish  the  spirit  of  postpone- 
ment and  procrastination. 

Symes  arrived,  and  had  an  interview  with  the  deceased  on  the  eve- 
ning of  the  12th.  I  see  no  improbability  in  his  relation  of  what  passed, 
as  applying  to  the  deceased,  still  less  anv  improper  conduct  of  Symes; 
on  the  contrary,  with  propriety  and  forbearance,  he  waited  till  the  de- 
ceased should  conmience  the  business.     He  says,  ^<  He  found  the  de- 
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ceased  alone,  and  very  ill  in  bed:  deponent  was  very  much  struck  by 
the  great  alteration  in  his  appearance,  and  from  his  look  deponent  be- 
lieved he  would  not  recover.  The  deceased  said,  ^  he  had  got^  blister 
on  his  stomach:'  he  shook  hands  with  deponent,  and  requested  him  to 
sit  down  by  the  bed-side,  which  he  did;  the  deceased  then  said,  <be 
had  sent  for,  and  wished  to  speak  to  deponent  about  some  property  of 
his  (which  deponent  knew  well)  at  Wellington,  that  he  wished  to  sell 
it;  and  thought  he  could  obtain  a  zood  price  for  it:'  he  went  on  talking 
about  his  houses  and  estate  there,  hut  deponent  thought  it  was  no  time 
for  the  deceased  then  to  be  thinking  of  selling  his  estates."  They  con- 
versed upon  this  and  other  business  for  about  half  an  hour,  when  the 
witness,  <<  finding  it  late,  rose  to  go:  the  deceased  seemed  as  if  he  had 
not  done  what  he  wished,  and  said,  with  an  anxious  manner,  '  when  will 
you  come  again,  Mr.  Symes?'  Deponent  replied,  ^  whenever  you  please. 
Sir;'  he  answered,  *  can  you  come  to-morrow?'  deponent  saipl,  *  certainly, 
if  he  wished  it;'  the  deceased  added,  <at  what  hour?' — <at  any  hour  it 
might  suit  him.'  <  Would  ten  o'clock  suit  deponent?'  '  It  would;'  and 
deceased  then  requested  him  to  be  there  at  that  hour,  which  deponent 
promised.  He  then  w^nt  away;  the  deceased  shook  hands  at  parting, 
and  said,  <  he  should  expect  deponent  at  ten  o'clock.'"  It  appears, 
however,  that  Symes  aftefWards  resolved  to  be  at  the  house  earlier,  in 
order  to  meet  the  medical  man.  There  was  nothing  unnatural  in  this 
conduct  in  the  deceased:  he  could  not  prevail  upon  himself  to  begin  the 
subject,  and  Symes  very  properly  forbore  to  introduce  it,  but  the  de- 
ceased himself  appointed  him  to  come  the  next  morning.  This,  as  really 
passing,  is  not  improbable,  but  as  a  fabrication,  is  highly  so.  The  de- 
ceased had  a  very  bad  night.  Bennett  states,  ^*  he  thought  the  de- 
ceased could  not  have  got  over  it,  but  he  certainly  did  revive  wonder- 
fully, and  he  believes  the  deceased  was  as  sound  in  mind  during  that 
morning  after,  as  during  %11  his  illness;  may  be  more  so."  This  again 
is  not  adverse  to  the  transaction:  if  he  were  thinking  about  the  will  he 
was  going  to  make,  it  might  render  him  more  than  usually  restless;  if 
his  disorder  was  really  more  violent  that  night — if  he  had  spasms  and 
paroxysms  of  pain,  as  Bennett  describes  him  to  have  had,  it  would  be 
the  more  likely  to  decide  him  to  proceed  with  the  making  of  his  will 
the  next  morning.  There  is,  therefore,  no  improbability  in  the  course 
of  the  transaction.  Liddon  saw  him  in  the  morning,  conversed  with 
him,  was  of  opinion  he  was  capable,  and  mentioned  to  the  deceased  that 
Symes  was  below  stairs. 

There  is  some  confusion  in  Symes'  account,  as  given  upon  his  first  and 
second  examination,  as  to  the  time  when  he  was  at  the  deceased's  house 
on  the  morning  of  the  13th;  but  it  does  not  appear  to  be  any  thing 
ifiore  than  lapse  of  memory;  not  wilful  misrepresentation.  Symes 
proceeds  to  give  an  account  of  the  preparation  of  Uie  will,  and  of  receiv- 
ing the  instructions  from  the  deceased,  which  he  immediately  com- 
mitted to  writing.  It  is  said,  that  it  was  a  *<  will  by  interrogation:" 
but  it  was  not  what  is  generally  understood]  by  the  expression;  it  was 
not,  will  you  give  such  a  person,  such  a  sum?  and  then  a  mere  afi^ma- 
tive  acquiescence;  but  in  this  case  some  of  the  persons  were  named, 
and  the  deceased  freely  and  voluntarily  dedared  what  he  would  give. 
He  himself  began  tike  instructions:  Symes  thus  deposes:  ^*he  found 
the  deceased  ^  in  bed,  but  evidently  much  better:"  agreeing  with  Ben- 
qett  in  that  respect     «  Deceased  bid  him  sit  down,  and  at  once  entered 
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on  the  subject  of  this  will:  <  Mr.  Symes,  I  wish  to  speak  with  you 
about  znakins  an  alteration  in  my  will.' ''  Great  stress  has  been  laid  on 
the  term  "  alteration  in  my  will:"  but  I  do  not  see  the  force  of  the  ob- 
servations, nor  that  any  advantage  can  be  derived  from  them;  for  if  the 
deceased  were  capable  of  making  an  alteration  in  his  will,  he  was  equally 
capable  of  making  a  new  will.  Symes  proceeds:  ^^that  never  having 
made  a  will  for  the  deceased,  although  he  had  been  his  solicitor  for 
many  years,  he  asked  him,  <  if  he  had  a  will?'  deceased  replied,  <  he 
had;  but  wished  it  to  be  altered,  or  an  addition  made  to  it'  Deponent 
wished  to  see  the  will:  to  this  deceased  objected,  and  said,  <he  could 
not'  "  Much  discussion  ensued  about  the  production  of  this  old  will: 
the  deceased  persisted  in  saying  ^  it  could  not  be  seen,'  and  Symes,  after 
repeating  in  reply,  ^thenrealW^,  Sir,  I  cannot  make  the  codicil,'  quitted 
the  room,  informed  William  Sird  (whom  he  met  in  the  passage  or  on 
the  stairs)  of  what  had  passed,  and  the  witness  was,  in  a  few  minutes^ 
called  up  again  into  the  bedroom:  ^^  He  found  the  deceased  sitting  up  in 
bed,  apparently  he  had  been  out  of  bed,  and  W.  Bird  said,  he  had  help- 
ed his  uncle  out,  to  get  the  will  himself  from  the  bottom  of  an  old  cof- 
fer at  the  foot  of  the  oed:  • . .  the  deceased  had  evidently  read  the  will, 
or  Bird  had  read  it  to  him,  for  he  said  to  the  deponent,  *  I  must  make  a 
new  will  altogether.' .  • .  Pen  and  ink  being  brought,  deponent  took 
the  deceased's  instructions  from  his  own  mouth  to  prepare  the  new  will; 
he  made  no  draft  of  it,  he  wrote  it  off  fSedr  at  once,  m  the  deceased's  pre- 
sence: he  commenced  writing  the  deceased's  name,  residence,  and  date, 
and  then  looked  for  directions  to  the  deceased,  who  said,  <  I  shall  giye 
Molly  Waldron,  my  niece,  my  estate  at  Stapley  for  her  life,  and  after 
her  death,  to  her  son  Peter.'  "  Sa  it  was  the  deceased,  who  commenced 
the  instructions;  <<  deponent  did  not  know  the  estate,  but  he  considered 
it  freehold,  and  wrote  down  a  devise  thereof  accordingly:  he  then  look- 
ed to  the  deceased  for  further  directions:  the  deceased  was  silent,  as  if 
considering  what  should  come  next,  when  Mr.  Bird  said  (they  three 
being  alone  in  the  room)  ^  do  you  mean,  uncle,  to  give  piy  sofi,  John, 
any  thing?'  to  which  deceased  replied,  ^  I'll  give  him  my  place  at  West 
Buckland.'  Deponent  inquired  the  name  of  it:  deceased  said,  *  it  was 
called  Lippencotts;'  that  name  deponent  wrote  down,  and  asked,  <  in 
whose  occupation?'  the  deceased  replied,  ^my  own:'  deponent  con- 
cluded it  was  a  freehold,  and,  as  deceased  did  not  say  it  was  for  life  only, 
(as  with  the  devise  to  Mrs.  Waldron,)  he  gave  it  in  fee."  This  clause 
did  spring  from  a  question  put  by  William  Bird;  but  it  was  the  deceas- 
ed who  settled  what  the  devise  should  be.  Symes  proceeds  with  a  cir- 
cumstantial detail  of  the  instructions  ;(a)  and  if  a}l  his  statement  be  true, 

(a)  **  Am  deponent  was  looking  to  the  deceased  for  something  mora,  Mrs.  BickneOy 
deceased's  sister,  Who  deponent  knew  well,  came  into  the  room  and  exclaimed,  *  Bro- 
ther, what  wiU  you  leave  me?*  he  answered.  « lOOil  a  year:*  deponent  inquired,  'if  he 
should  charge  his  remaining  real  estate  with  this  annuity,*  and  deceased  replied,  *  Yes,* 
and  deponent  made  it  so.  Mrs.  Btcknell  then  left  the  room,  but  afterwards  came  in 
ajpain:  Bird  then  said,  <What  do  jrou  mean  to  give  Mrs.  Webber*— (the  deceased's 
mece,  then  in  the  house,  who  came  into  the  room  for  a  short  time,  but  not,  as  he  thinks, 
till  after  that  part  of  the  will  was  settled:)  the  deceased  said,  *^00L'  The  deceased  was 
still  sitting  up  in  bed;  he  addressed  his  answers  to  deponent,  who  wrote  that  legaer 
down;  Bird  then  added,  *  What  do  you  mean  to  give  her  children.^'  the  deceased  said, 
*the  same  to  each.'  Deponent  knew  Mrs.  Webber  had  four  daughters  and  no  sonsb 
and  he  wrote  that  le^cy  also.  Bird,  as  before,  then  asked,  *  What  do  you  mean  to 
give  Joan  Bond?*  (William  Bird*s  sister,  whom  deponent  knew  well,  as  indeed  almost 
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there  is  no  doubt  of  the  dece&sed's  volition,  nor  was  there  any  thing  of 
dictation:  the  deceased  decided  for  himself,  and  his  family  were  all 
brought  fairly  to  his  recollection.  But  the  main  point  for  my  consi- 
deration is,  the  disposition  of  the  residue;  and,  in  respect  to  that,  Wil- 
liam Bird  had  actually  quitted  the  room  before  it  was  bequeathed.  He 
"Was  not  named  to  the  deceased:  so  this  part  of  the  transaction  proceeded 
firom  the  testator  himself.  If,  then,  this  evidence  can  be  believed,  and 
if  the  witness  be  not  wholly  discredited,  can  I  possibly  doubt  of  capa- 
city, intention,  and  volition?  Here  were  free  agency  and  the  absence 
of  fraud  and  circumvention. 

It  is  unnecessary  to  proceed  with  this  account  of  the  preparation  of 
'the  instrument  Two  respectable  neighbours,  apparently  quite  disin- 
terested, were  called  in  to  see  and  attest  the  execution.  It  is  true,  much 
did  not  pass  in  their  presence:  but  it  was  not  natural  that  the  deceased— 
with  an  inflamed  chest,  with  a  blister  on,  with  a  white  mouth  beginnings 
and  being  in  some  degree  exhausted  by  the  .preparation  of  the  will- 
would  be  disposed  to  say  much:  but  he  recognized  them,  he  asked  for 
his  spectacles,  he  signed,  h^  published  the  instrument,  he  shook  hands 
with  one  or  both  of  them;  and  he  thanked  them.  The  witnesses  at  the 
time  were  satisfied  of,  and  they  now  believe  in,  his  testamentary  capa- 
city. There  is  some  little  variation  between  these  witnesses  and 
Symes  as  to  the  publication:  but  little  variations  will  not  affect  the  truth 
of  the  transaction.  Symes  says,  the  deceased  himself,  of  his  own  ac- 
cord, used  the  words  of  publication.  Reodell,  the  second  witness,  that 
the  deceased  was  beginning  to  publish,  but  that  Symes  took  this  part  of 
the  matter  up,  and  tlien  the  deceased  repeated  the  words  after  him;  and 
Carpenter,  among  other  grounds,  judges,  that  the  deceased  was,  onthis^ 
occasion,  capable,  from  the  way  in  which  he  repeated  the  words  of  pub- 

aU  the  deceaied's  relations;)  the  deceased,  in  reply,  sud,  *700L^'  he  wrote  that  also: 
Bifd  then  said,  *  What  will  you  give  brother  John?'  he  replied  *SOL^  he  did  not  assign 
any  reason  for  giving  John  Bird  less  than  the  rest:  but  William  Bird  asked,  *  And  whut 
wib  you  ffive  his  clmdren?'  he  replied,  <  The  same;'  deponent  asked, '  if  he  knew  their 
names?'  he  said,  'No,'  deponent  andentood  there  were  eight,  and  said,  *  ShaU  I  write, 
to  all  the  child^n  that  shall  be  living  at  your  death?'  and  the  deceased  replied,  *  Yes.' 
WiUiam  Bird  then  inquired,  *  what  the  deceased  would  give  John  Sharland?'  married  to 
a  great  niece  of  the  deceased,  and  he  said,  '50/.'  Before,  however,  deponent  could 
write  this  legacy.  Bird  left  the  room:  and  deponent  then  asked  the  deceased  himself 
about  Sharland's  Legacy:  the  deceased  gave  him  the  same  answer,  and  he  wrote  it 
down.  *  I  mean,'  the  deceased  added,  *  to  give  the  Bicknells  SOL  arpiece.'  (John  8har> 
land's  wife  was  a  Miss  Bicknell.)  There  was  another  daughter,  Mrs.  Hardwidgei  and 
deponent  asked,  'if  he  was  to  put  her  name  down  for  50/.'  and  the  deceased  said  'Yes.* 
At  this  time  Mrs.  Bicknell  had  come  into  the  room  again,  and  said,  '  Brother,  do  you 
mean  to  give  me  any  thing  more?  where  am  I  to  live— am  I  to  be  turned  out  of  this 
house?'  (or  to  that  effect:)  to  which  the  deceased  replied, '  No,  you  shall  have  the  house  . 
as  long  as  you  live.'  Deponent  then  inquired  of  the  deceased  what  it  consisted  of,  and 
he  replied,  'there  was  a  house,  orchard,  and  garden;  I  shall  give  them  to  her  for  life, 
and,  tfter  her  death,  to  Mrs.  Webber.'  Deponent  wrote  all  this  down,  and  the  de- 
ceased then  asked  him  (they  were  now  alone,  for  Mrsi  Bicknell  had  left  the  room)  '  to 
add  up  the  legacies,  and  tell  him  their  amount'  Unon  deponent  informing  deceased 
they  came  to  1,750^  (so  he  thinks,^  the  deceased,  who  said, '  I  did  not  think  it  was  so 
much,'  or  to  that  effect,  seemed  a  little  hurt  at  not  having  left  more  for  the  readue:  de» 
ponent  then  said,  '  Who  is  to  have  the  rest?'  the  deceased  replied,  '  I  shall  give  the  ' 
test  to  William,  (meaning  Wiltiam  Bird)  and  make  him  my  executor,'  or  to  that  effect 
I>epoaent  accordingly  wrote  this  also,  and  having  read  it  over  several  times  to  himself 
to  see  that  there  was  no  mistake  in  it  which  required  correction,  be  added  the  conolttd- 
ing  period,  *  In  witness  whereof  I  have  hereunto  set  my  band  and  seal  the  day  and 
year  first  above  written.' " 
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lication  after  S]nnes.  There  is  nothing  of  material  contradiction  in  these 
accounts:  the  proof  then  of  instructions,  execution,  and  capacity  is  suf- 
ficient on  the  condidit,  unless  there  be  some  other  circumstance  to  over- 
turn it 

The  remaining  ground  of  impeaching  the  /actum  is  the  character  of 
Symes:  it  is  alleged  that  he  is  ^*  a  person  of  bad  character,  of  low  prac- 
tice, a  friend  of  William  Bird,  and  that  he  made  certain  drunken  decla- 
rations subsequentiy."  Supposing  all  this  to  be  true  and  proved,  though 
it  must  shake  his  credit,  so  that  the  Court  cannot  give  full  faith  to  his 
single  testimony,  yet  if  he  is  supported  by  probability,  and  corroborated 
by  other  circumstances,  the  act  itself  and  the  instructions  of  the  testator 
would  not  be  defeated.  If  this  were  a  will  against  all  probability— the 
deceased  nearly  in  a  state  of  fatuity,  or  in  the  custody  and  under  the 
control  of  the  person  benefited,  the  general  character  of  the  attorney 
might  indeed  be  important:  but  the  disposition  and  the  whole  course  of 
the  transaction  are  probable,  and  the  evidence  of  the  witness  is  confirmed. 

To  go  then,  into  the  general  character  and  line  of  practice  of 
Symes — to  hunt  up  witnesses  to  prove  that,  thirty  years  ago,  he  was 
extremely  ill-used  under  the  popular  outcry  set  up  of  his  being  a 
common  informer,  or  the  clerk  of  a  common  informer— -to  produce 
witnesses  in  order  to  attempt  the  introduction  of  a  great  deal  of 
extraneous  and  irrelevant  matter  into  the  suit, — such  proceedings 
only  show  the  sort  of  spirit  in  which  the  cause  has  been  conducted; 
and  the  same  observation  applies  to  the  evidence  respecting  the  disputes 
between  William  Bird  and  his  wife.  Symes  may  be  more  concerned  in 
recovering  debts  than  in  drawing  conveyances,  but  he  does  both;  and, 
what  is  to  his  credit,  he  pays  over  the  money  when  he  has  received  it: 
he  has  long  resided  and  practised  at  Wellington— from  twenty  to  thirty 
years — his  character  mus£  be  well  known — ^yet  several  of  John  Bird's 
own  witnesses  have  employed  him.  The  very  professional  duties  of  a 
country  attorney,  however  respectable  he  may  be,  necessarily  produce 
some  enemies;  and  the  unsuccessful  suitor,  whether  client  or  adversary, 
is,  not  unfrequentiy,  ready  to  censure,  and  be  angry  with,  the  attorney. 

There  is  one  other  circumstance  to  which  I  think  it  necessary  to  ad- 
vert Symes  was  the  friend  of  William  Bird,  and  both  seem  much  too 
fond  of  drinking — a  vice  which,  according  to  the  evidence,  is  rather 
prevalent  in  that  part  of  the  country;  and  on  the  day,  and  after  the  exe- 
cution, of  the  will,— elated  for  the  sake  of  his  friend  and  excited  by 
liquor,  Symes  did,  very  imprudentiy  and  very  improperly,  go  into  a 
large  company  and  express  himself  about  this  business  in  a  very  unbe- 
coming manner.  Such  a  communication  was  a  great  breach  of  his  pro- 
fessional duty;  but  in  these  declarations,  loosely  made  and  loosely  re- 
collected, there  is  nothing  satisfactorily  proved  to  have  been  said,  that 
imports  fraud  or  conspiracy  in  the  making  of  the  will-  It  was  elated 
joy  at  a  valid  instrument  having  been  executed— it  was  vain  boasting 
and  disclosure. 

If,  however,  the  witness  be  in  some  degree  shaken  in  credit,  or  con- 
fused in  his  recollection,  still  if  the  general  substance  of  his  evidence  be 
corroborated  by  circumstances,  the  case  is  proved.  There  are  circum- 
stances of  that  description — ^testamentary  declarations  previously  made 
by  the  deceased,  and  subsequent  recognitions  that  the  act  had  taken 
place. 

The  declarations,  detailed  by  Shattock,  appear  quite  natural  and  pro- 
btbley  and  I  see  nothing  to  affect  the  credit  of  that  witness  in  the  par- 
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ticulars  which  he  relates,  (a)  Though  the  deceased  generally  was  a  re^ 
served  man,  not  addicted  to  speak  of  his  concerns,  yet  the  circumstances 
deposed  to  were  such  as  to  call  forth  the  declarations,  and  they  nearly 
concerned  the  witness;  so  that  he  is  not  likely  to  have  misapprehended 
fhem:  and  the  sincerity  of  the  deceased  is  confirmed  by  his  general  con- 
duct and  confidence  towards  William  Bird.  So  long  ago,  then,  as 
1817,  he  intended  to  appoint  William  Bird  his  executor,  and  to  make  a 
^ill  in  his  favour;  it  was  therefore  no  transient  intention — it  was  long 
decided,  and  is  consistent  with  his  conduct  and  intercourse,  though  he 
procrastinated,  and  postponed  the  execution  of  his  purpose. 

The  other  declaration  came  from  the  deceased  the  last  time  he  was  at 
Buckland,  shortly  before  his  death,  just  when  his  illness  was  commenc* 
ing,  and  tends  more  directly  to  show  that  the  instructions  for  this  will 
originated Jwith  himself.  Shattock  says,  <'in  the  wheat  harvest  preceding 
the  deceased's  death,  the  deceased  rode  up  to  him,  and  began  a  conver- 
sation by  asking  deponent,  *  whether  he  had  made  up  his  mind  about 
the  fields?'  deponent  said,  ^  he  had  not  exactly  done  so;'  upon  which  the 
deceased  observed,  ^that  he  should  very  much  wish  to  know,'  and 
added,  <  I'll  tell  you  my  reason,  for  I  feel  this  illness  and  pain  in  my 
stomach,  and  I  don't  think  I  shall  be  here  many  years:  I  have  made  my 
will,  but  it  is  many  years  ago;  it  is  an  old  will  of  a  great  many  years 
standing,  and  I  mean  to  make  another,  and  William  Bird  will  have  the 
management  of  it:'  these  were  his  exact  words  as  near  as  deponent  can 
recollect  them,  but  deponent  is  quite  sure  they  were  to  that  precise 
effect:  he  says  the  last  observation  about  William  Bird  was  made  in  an- 
swer to  the  deponent,  who,  inquiring  as  to  the  rent,  said,  <  I  can't  tell^ 
Sir,  into  whose  hands  it  will  fall  after  your  death:'  to  which  he  said, 
*  As  to  that  I  can  make  your  mind  easy,  v for  William  Bird  will  have  it 
all,  and  I  mean  to  give  him  the  greatest  part  of  my  property.'  Before 
parting,  the  deceased  said,  '  Now  do  let  me  know  in  a  day  or  two,  be- 
cause I  want  to  make  my  new  will.'  After  this  the  deponent  did  not 
see  the  deceased."  This  latter  part  of  the  conversation  connects  itself 
with,  and  in  some  degree  accounts  for,  his  conversation  with  Symes  on 
the  evening  of  the  12th:  but  finding  himself  worse  on  the  night  of  the 
12th,  he,  on  the  morning  of  the  Idth,  went  at  once  to  the  making  of  the 
will.  On  that  morning,  immediately  before  the  testamentary  business, 
was  his  conversation  with  Liddon,  his  medical  attendant  The  evidence 

(a)  John  Shattock,  a  yeoman^  after  atating  that  he  was  intimate  with  the  deceasedi 
that  they  cdhvened  together  about  their  faxmlies  and  property;  and  that  he  had  bor- 
rowed money  of  the -^deceased,— went  on:  *'In  1817»  deponent  called  upon  the  de- 
ceased to  repay  him:  William  Bird  happened  to  be  at  the  house  that  day,  but  deponent 
and  deceased  went  into  a  private  parlour  together,  and  deponent  told  the  deceased 
what  he  had  come  for:  the  deceased  did  not  like  to  have  the  loan  back  because  he  could 
not  get  so  good  interest  for  it  elsewhere,  and  he  tried  to  make  deponent  keep  it,  and 
said,  *  he  should  have  it  at  four  and  a  half  per  cent  interest:'  deponent  well  recollects,  on 
^t  occasion,  the  deceased  remarking,  in  order  to  induce  him  to  keep  it,  *  Why,  Mr. 
Shattock,  you  know  the  money  you  have  qf  me  is  not  like  what  you  might  have  of  any 
body  else,  for,  you  know,  I  diall  neve^  trouble  you  for  it;  and  even  when  I  do  miss 
(meaning  when  he  died)  I  can  tell  you  whose  it  will  be;— it  will  be  William  Bird^s:*  he  at 
first  sud,  *  a  person^in  the  next  room,'  and  afterwards  Mr.  Bird;  *  and  I  will,  if  you  like, 
go  and  speak  to  him,  and  I  am  sure  he  will  always  let  it  be  in  your  hands  in  the  same 
manner,  and  you  shidl  not  be  troubled  about  it:*  he  also  said,  *  you  know  there  will  be 
no  expense  to  you  of  bond  or  mortgage,  or  any  thing  of  that  sort:**  he  very  much 
wanted  deponent  to  keep  the  money  and  to  go  and  speak  to  William  Bird,  bat  depo- 
nent was  determined  that  the  deceased  shoola  take  it  back.** 
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18  by  no  means  immaterial,  and  is  to  the  following  effect:  **  On  the  morn^ 
ing  of  the  day  on  which  the  will  in  question  was  made,  he  was  at  the 
deceased's,  and  was  then  introduced  to  Mr.  Symes:  Mrs.  Webber  asked 
deponent, '  whether  he  still  thought  her  uncle  in  a  fit  state  to  alter  his 
will?'  deponent  replied,  *he  would  go  up  and  see:'  he  accordingly  went 
up;  asked  the  deceased  the  necessary  questions  connected  with  his 
disease;  found  him  pretty  much  the  same  as  usual;  believes  the  thrush 
had  not  come  on:  in  the  course  of  conversation,  he  said  to  the  deceased, 
<I  understand  you  are  about  to  alter  your  will;  Mr.  Symes  is  below — 
do  you  feel  equal  to  it?'  And  the  deceased  replied,  <I  think  I  do.'  De- 
ponent added,  <I  hope  you  will  go  through  it  well.'  Upon  returning 
to  the  room  where  William  Bird  and  Symes  were,  deponent  said,  ^Mr. 
Bicknell  is  in  a  state  to  attend  to  you,  Mr.  Symes."  And,  on  the  26th 
interrogatory,  the  same  witness— after  he  has  stated  what  he  conmiuni- 
cated  to  Mrs.  Webber  about  the  deceased's  blister;  and  that  he  had 
perused  the  will  of  the  13th  of  September-— answers,  "He  verily  be- 
lieves the  deceased  was  of  sufficiently  sound  mind,  memory,  and  under- 
standing on  that  day  to  have  given  directions  for  it,  and  to  have  com- 
prehended every  clause  therein,  and  to  have  executed  the  said  will, 
more  especially,  because  in  the  evening  of  the  same  day,  on  his  second 
visit,  respondent  inquired  of  him,  <  If  he  had  gone  through  what  he 
wished,  and  how  he  bore  it?'  and  the  deceased  said,  ^  He  had  done  it, 
and  bore  it  very  well.' "  This  evidence — coming  from  such  a  witness — 
to  capacity,  to  testamentary  intentions  immediately  before  the  act,  and 
to  a  recognition  of  the  act  so  soon  after  it  had  taken  place,  coupled  with 
other  circumstances,  is  so  confirmatory  of  Symes  as  to  leave  no  doubt, 
in  my  mind,  in  respect  to  the  proof  of  the  /actum  of  this  will;  ^d  I 
therefore  pronounce  for  it 

And  as  the  charges  of  fraudulent  conspiracy,  set  up  and  founded  on 
misrepresentation  of  the  state  of  the  deceased's  affections  and  of  his  in- 
capacity, and  those  of  controul  and  custody,  have  each  of  them  so  failed 
in  proof,  and  as  the  whole  cause  has  been  conducted  with  so  much  liti- 
gious acrimony,  and  with  attempts  to  introduce  much  irrelevant  matter, 
justice  requires  the  sentence,  pronouncing  for  the  will,  should  be  accom- 
panied by  a  condemnation  of  the  opposer,  John  Bird,  in  all  the  costs 
occafdoned  by  his  giving  in  his  allegation. 


MYNN  V.  ROBINSON  and  Others,  by  their  Guardian.— p.  169. 


After  publicatioiiy  the  addmee  of  ui  attesting  vdtneaB  may  be  excepted  to  by  the  party 
who  produces  him. 

The  admurioQ  of  an  allegation  responnre  to  an  exceptire  allegation  reaerred  to  the 
final  hearing,  the  Court  being  of  opinion  that  that  part  if  otherwise  admisnble,  was  not 
material,  tmi  that  the  remainder  probably  would  not  in  the  event  be  of  suffident  im- 
portance  to  delay  the  cause. 

^Vlien  the  will  of  a  married  woman— obtained,  while  she  was  in  an  extremely  weak  state 
nine  days  before  death,  by  the  active  srency  of  the  husband — the  sole  executor  and 
universal  legatee, — wholly  departed  mm  a  former  will  deliberately  made  a  few 
months  before,  the  presumption  is  strong  against  the  act;  ahd  the  evidence  not  being 
satisfactory,  the  will  pronounced  against,  and  the  husband  condemned  in  the  costs.  . 

Declarations  of  testamentary  intentions,  if  unaccompanied  by  any  immediate  acts,  are 
always  looked  upon  with  great  caution,  and  their  weight  depends  upon  all  the  cir- 
cumstances accompanying  and  connected  with  them. 
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The  proctor  bttog  the  '^dominus  litis''  U  refponnble  to  tho  Court  for  the  purity  of  the 
proceedings. 

This  was  a  cause  arising  upon  the  will  of  a  married  woman,  made,  ^ 
under  a  power,  shortly  before  her  death,  and  exclusively  in  favour  of 
her  husband:  some  circumstances  respecting  the  non-production  of  Ro- 
bert Hone,  an  attesting  witness  to  such  will,  are  noticed  in  1  Haggard, 
68.  Since  those  proceedings,  allegations  had  been  given  in  on  both  sides; 
publication  of  the  evidence  had  passed;  and  on  the  by-day  after  Trinity 
Term,  1828,  an  allegation,  exceptive  to  the  testimony  of  Robert  Hone 
(examined  upon  the  condidit) y  s^nd  given  in  on  behalf  of  the  husband, 
whose  witness  he  was,  was  debated.  The  allegation  set  forth  that  Ro- 
bert Hone  had  sworn,  "  that^he  verily  and  in  his  conscience  believes  the 
attestation  clause,  now  appearing  at  the  foot  of  the  paper  (bearing  date 
the  Sd  of  June,  1827)  was  not  written  when  he  signed  the  same:  he 
has  no  recollection  whatever  thereof,  and  that  he  never  could  have 
signed  it  bad  the  clause  been  written;  that  it  contains  a  direct  and  pal- 

Gtble  falsehood,  and  has  been  interpolated  and  introduced  subsequent  to 
s  signature/'  And  on  the  31st  interrogatory — <<To  the  best  of  re- 
spondent's recollection,  there  was  a  blank  in  the  place  where  the  attes- 
tation clause  is  now  written  in  the  said  will,  when  he  first  saw  and 
signed  the  same."  The  allegation  then  pleaded,  that  Hone  had  therein 
knowingly  and  wilfully  deposed  falsely;  that  the  attestation  clause  was 
not  introduced  since  his  subscription:  <^for  that  the  will  was  written  by 
William  Whitehead  from  the  dictation  of  his  brother  George,  a  witness 
in  the  cause,  to  whom  instructions  for  the  same  had  been  conveyed 
through  the  party  proponent  (viz.  John  M ynn,  the  deceased's  husband) 
about  a  week  before  the  ^execution;  <^that  W.  Whitehead  also  at  such 
time,  from  the  dictation  or  by  the  direction  of  his  said  brother,  wrote 
at  the  foot  of  the  will  the  attestation  clause  preparatory  to  the  execution 
of  the  will;  that  such  clause  is  of  the  handwriting  of  W.  Whitehead, 
who  never  had  possession  of  or  saw  the  will  from  the  time  when  he 
wrote  the  same  and  the  attestation  clause  thereof,  until  the  2d  of  July, 
1828."  The  third  article — after  reciting  Hone's  answer  on  interroga- 
tory, viz*  <^That  the  will  was  attested  in  the  room  on  the  ground-floor 
of  the  deceased's  houses  but  not  in  the  presence  of  the  deceased;  that 
after  such  attestation  was  concluded,  they,  the  witnesses,  had  some  re- 
freshment, when  the  producent  took  them  all  up  stairs,  to  the  leads  or 
roof  of  the  house,  for  the  purpose  of  seeing  the  prospect;  and  they  re- 
mained there  about  ten  minutes" — ^pleaded,  <^That  Hone  neither  did  nor  . 
could,  on  that  or  any  other  occasion,  go  up  to  the  leads  or  roof  of  the 
said  house,  either  alone  or  accompanied  by  any  person,  for  the  purpose 
of  viewing  the  prospect  or  for  any  other  purpose;  for  that  there  were 
no  leads,  nor  was  there  any  flat  surface  whatever  (save  as  hereinafter 
excepted)  on  the  roof  of  the  house."(a) 
The  King^a  Jidvocate  and  Lushington  in  objection. 

(a)  The  article  went  on  to  describe  the  only  access  to  the  roofi  and  set  forth  very 
minutely  the  dimennons  of  the  door  in  order  to  show  that  a  person  of  Hone's  stature 
could  with  difficulty,  if  at  all,  hare  got  through  lU  ^nd  that  it  opened  into  a  gutter  so 
narrow  as  only  to  admit  of  a  person  standing  on  tiie  roof  by  placing  one  foot  therein 
and  the  other  on  the  sloping  tiled  roof;  and  that  no  prospect  whatever  was  visible  from 
the  gutter  on  the  roof  beyond  the  tiles  and  bricks  with  which  they  were  surrounded. 
A  plan  and  measurement  were  annexed. 
Vol.  IV.  10 
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This  18  quite  a  novel  experiment  to  except  to  an  attesting  witness, 
produced  by  the  party  who  now  attempts  to  discredit  him. 

Bumaby,  Dodsofij  and  ^ddams^  contra. 

An  attesting  witness  is  rather  the  witness  of  the  Court  than  of  the 
party,  and  the  circumstances  under  which  this  person  was  produced  are' 
peculiar,  and  render  his  evidence  suspicious:  though  our  witness  nomi- 
nally, he  comes  forward  to  depose  against  us,  and  against  his  own  act 
The  true  rule  at  common  law  is,  that  where  a  person  produces  a  witness, 
he  cannot  except  to  his  general  character,  but  may  produce  other  wit- 
nesses to  contradict  his  testimony,  if  he  deposes  unexpectedly  contrary 
to  the  case  of  the  party  on  whose  behalf  he  is  examined.  Alexander  v. 
Gibson,  2  Campbell,  555.  This  allegation  is  not  to  attack  his  general 
character  but  rebut  his  evidence,  and  is  therefore  within  the  common 
law  principle.  The  matter  is  stringent:  if  Hone's  evidence  be  true,  our 
case  is  utterly  false.  In  order  to  uphold  his  own  credit  it  was  necessary 
for  him  to  get  rid  of  the  attestation  clause;  and  the  second  contradiction 
is  hardly  less  material:  the  assertion  was  clearly  introduced  in  order  to 
account  for  his  being  up  stairs,  if  any  of  the  witnesses  should  depose  tx> 
that  fact 

Per  Curiam. 

I  think  this  allegation  is  admissible.  In  the  case  of  Ooodridge  and 
Hunter  v.  Slack,  the  party  was  allowed  to  except  to  a  witness  originally 
produced  by  himself,  but  who  had  afterwards  been  produced  on  the 
other  side,  and  deposed,  on  the  second  examination,  in  direct  contradic- 
tion to  his  own  act  and  to  his  former  deposi1ion.(a)    But  it  is  for  the 

(tf )  GOODRIDGE  abs  HUNTER  r.  SLACK. 

John  Underwood,  an  attorney,  was  originally  produced  on  the  part  of  Goodridge  and 
Hunter  in  support  of  a  will,  alleged  to  be  dated  on  the  14th  of  December,  1782,  of 
which  Ooodridge  was  an  executor  and  residuary  legatee.  Of  this  wiU  Underwood  was 
asserted  to  be  the  drawer,  and  in  his  examination  on  the  condidit  had  deposed,  poritire- 
ly  and  minutely,  to  instructions  on  the  6th  of  November,  1782,  to  approbation,  capacity* 
and  execution  on  the  day  of  the  date.  It  was  sug^^ested,  that  this  will  was  an  absolute 
forgery;  that  the  deceased  never  g^ve  any  instructions,  and  had  executed  a  will  on  the 
4th  of  November  1782,  of  which  Slack  was  executor;  that  the  last  mentioned  will  was 
deposited  in  an  iron  chest,  and  was  taken  out  by  means  of  a  false  key;  that  Underwood 
took  a  copy  and  made  a  will  in  Goodridge's  shop;  that  the  witnesses  were  let  into  the 
deceased's  house  on  the  29th  of  January  1783;  that  the  deceased  was  then  in  a  state  of 
insensibility;  that  the  pen  was  put  into  his  hand,  and  guided  by  Goodridge;  that  the 
witnesses  then  went  down  stairs  and  signed;  that  afterwards,  the  date  being  thought  to 
be  too  late  on  account  of  the  deceased's  incapacity,  another  will  was  made  dated  mi 
the  14th  of  December,  1782,  subscribed  by  the  witnesses  before  execution,  and  that 
Goodridge  undertook  to  procure  the  execution  of  it. 

To  establish  this  fraudulent  transaction  Underwood  was  examined  on  the  part  of  Slack* 
and  deposed  to  the  above  effect  in  direct  contradiction  to  his  own  act  and  to  his  former 
deposition.  After  publication,  an  allegation,  exceptive  to  several  witnesses  and  con- 
sisting of  twenty-two  articles,  was  offered  on  behalf  of  Goodridge  and  Hunter. 

The  opposition  was  confined  to  the  eleventh  and  thirteenth  articles  in  contradiction 
to  the  depositions  of  Underwood  and  his  wife:  but  no  difficulty  seems  to  have  been 
raised  on  the  ground  that  the  witness  had  been  before  produced  by  the  party  now  ex- 
cepting to  him.     The  following  is  a  note  of  what  passed:-^ 

Dr.  Morris  and  i>.  SeoU.  A  party  is  not  at  liberty  to  plead  to  a  witness  what  he  had 
the  opportunity  to  plead  against  an  allegation. 

Dr.  Wynne  and  Dr.  Sever,  contra.  The  general  lule  b  liable  to  exception.  Our 
parties,  when  the  allegation  was  given,  were  in  custody  charged  with  having  forged  the 
will;  they  have  been  acqintted  since  publication  in  this  cause.  The  ipatter  now  offered 
formed  a  part  of  their  defence;  and  it  would  have  been  injudicious  to  have  revealed  it 
antecedently. 
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party,  under  the  advice  of  his  counsel,  to  consider  whether  it  is^worth 
while  to  attack  the  credit  of  Hone,  his  own  witness;  it  is  hardly  proba- 
ble that,  in  such  a  mass  of  depositions,  the  sufficiency  of  the  evidence 

Per  Curiam.  (Dr.  Calvert.) 
The  objections  to  the  two  articles  are  of  the  same  kind,  namely,  that  you  are  now 
contradicting^  to  a  deposition,  what  you  mig'ht  have  done  before  to  an  allegation.  It  is 
a  rtde  that  after  publication  you  cannot  plead  as  to  facts— so  far  the  cause  is  con^dered 
as  shut:  but  it  is  also  a  rule  that  you  may  to  witnes^es^  provided  any  thin^  shall  have 
arisen  from  their  depositions  which  you  could  not  have  contradicted  from  tne  plea.  I 
think  the  circumstances  of  this  case  are  particular:  the  danger  of  a  trial  for  hfe — the 
caution  necessary  for  the  exposition  of  the  defence.  When  the  proofs  on  this  allegation 
shall  come  before  the  Court,  the  time  of  contradiction  will  be  considered.  No  evidence 
<m  this  exceptive  allegation  will  be  received  as  to  facts  in  the  cause :  what  may  be  said 
can  only  go  to  th^  credit  oithe  witnesses;  for  the  cause  is  closed  as  to  the  &cts. 

Allegation  admitted. 


*«*  The  Court  finally  pronounced  against  €k>odrid£^'s  will,  and  in.  favour  of  the 
draft  of  the  will  propounded  by  Slack. 


In  Inglefield  v.  Inglefield,  originally  a  suit  brought  by  the  wife  for  restitution  of  con- 
jugal rights,  and  in  which  the  husband  bad,  in  a  cross  suit,  pleaded  and  examined  wit- 
to  lus  wife's  adultery,  a  farther  allegation  was  offered  on  the  part  of  the  husband. 


and  the  Court  (2V.  Calvert)  in  remarking  upon  it,  said:  <*  It  is  strange  that  the  husband, 
in  tli^  eighth  article,  should  charge  Webb,  his  principal  witness,  with  perjury;*  but  as 
this  allegation  is  given  in  on  the  part  of  the  husband,  upon  whom  the  expenses  will  hH, 
I  shall  admit  tfus  article.'' 


If0ie, — In  the  two  preceding  cases  the  witnesses  objected  to  were  examined  on  both 
sides,  and  the  exceptions  were  taken  to  that  part  of  their  evidence  which  was  given  by 
them  when  produced  on  behalf  of  the  adverse  party.  So,  in  Mackenzie  v.  Handasyde, 
(Prerogative,  1828,  June  30;  and  S.  C.  infra,  p.  91),  an  exceptive  allegation  was  admitted  JA, 
to  John  Williams,  who  attested  both  the  will  anJ  the  codicil,  and  who  was  produced  by  ''^^ 
one  party  in  support  of  the  will,  and  by  the  other  party  in  support  of  the  codicil;  and 
the  exception  was  to  that  part  of  his  evidence  which  was  given  upon  his  production  by 
the  adverse  party.    But,  in  the  case  in  the  text,  Mynn  v.  Robinson,  the  exceptive  alle- 

Ektion  was  g^ven  to  a  witness  produced  and  examined  only  by  the  psrty  excej>ting  to 
m. 

Now  it  is  a  well  known  riile  at  Common  Law,  that  **  a  party  cannot  be  permitted  to 
produce  general  evidence  to  discredit  his  own  witness;  that  is,  a  party  cannot  prove  his 
own  witness  to  be  of  such  a  general  bad  character  as  would  render  him  unworthy  of 
credit;  but  if  a  witness  unexpectedly  state  facts  against  the  interest  of  the  parW  that 
called  him,  another  witness  may  be  called  by  the  same  party  to  disprove  those  facts/* 
1  Phillipps  on  Evidence,  294;  and  the  authorities  there  cited. 

But  in  the  Ecclesiastical  Courts,  where  the  depositions  are  never  seen  till  aH  the 
witnesses  have  been  examined,  it  is  necessary  that  psrties,  though  they  may  not  before 
publication  attack  the  general  character  of  their  own  witness,  should  be  permitted,  after 
publication,  directly  to  except  to  his  credit;  because  as  no  plea  unless  exceptive,  and 
BO  evidence  unless  on  such  a  plea,  can  be  given  at  this  sta^  of  the  cause,  parties  would 
otherwise  be  precluded  from  contradicting  their  own  witness  falsely  deposing  to  the 
occurrence  of  matters  which  mig^t  go  to  the  foundation  of  the  whole  case,  and  yet  to 
which  it  could  not  have  been  foreseen  that  he  would  speak.  The  variation,  however, 
between  the  practice  of  the  Common  Law  Courts  and  of  the  Ecclesiastical  Courts, . 
arises  only  from  the  different  manner  in  which  the  evidence  is  taken,  and  the  different 
opportunities  thereby  afforded  to  a  party  of  obviating  the  effect  of  his  own  witness  un- 
expectedly deposing  against  him;  and  is  a  variation  in  form  rather  than  in  substance.  At 
Comnon  Law,  the  primary  purpose  of  the  examination  of  other  witnesses  is  to  support 
the  party's  original  case;  the  accidental  consequence,  to  ctiscredit  the  first  witness;  or, 
as  Mr.  Justice  BuUer  expresses  it,  «*the  other  witnesses  are  not  called  directly  to  dit- 
cve£t  tile  first  witness,  but  the  impeachment  of  his  credit  is  incidental  and  consequea- 

*  It  appcwedt  th%t  Webb,  the  alleged  partkqnaiminU,  had  been  examined  on  both 
ikles. 
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on  the  condidit  and  to  the  factum  would  depend  on  the  degree  of 
credit  to  which  this  man  is  entitled. 

Allegation  admitted. 


On  the  second  session  of  Michaelmas  Term,  an  allegation  responsive 
to  the  above  exceptive  allegation  was  debated,  and  was,  in  substance,  as 
follows: 

The  first  article  pleaded  generally,  '^  that  full  credit  was  due  to  Hone; 
that  he  had  not  deposed  falsely,  as  set  forth  in  the  exceptive  allegation." 

The  second,  after  reciting  the  third  article  of  the  exceptive  allegation, 
pleaded,  ^^  that  Hone  did  not  answer  untruly,  for  that  the  will  was  at- 
tested below  stairs  and  that  he  did  go  up  stairs  to  the  roof:  and  that  he 
on  the  same  day  mentioned  the  mode  in  which  the  will  was  attested  to 
Mr.  Laurence;  and  shortly  afterwards  to  Eaton,  Norcutt,  and  Thorpe, 
witnesses  examined  in  this  cause;  that  he  also  had  mentioned  to  them, 
that  he  had  been  carried  up  to  the  roof  of  the  house  for  the  purpose 
of  seeing  the  prospect  '^^ 

The  uiird  pleaded  ^^the  arrangement  of  the  rooms  in  the  attic  of  the. 
deceased's  house;  and  that  in  the  gable  end  of  one  there  was  a  window, 
from  which  was  a  prospect" 

Asainst  this  allegation  it  was  areued,  that  the  declarations  of  Hone 
could  not  be  received  in  corroboration  of  his  own  evidence;  and  that  the 
rule  was  so  laid  down  by  Lord  Redesdale,  in  the  case  of  the  Berkeley 
Peerage,  (a) 

On  the  other  side: — ^that  Chief  Baron  Gilbert  considered  such  decla- 
rations as  admissible;  that  Mr.  Justice  BuUer  originally  was  of  the  same 
opinion,  though  in  the  latter  editions  of  his  work,  he  seemed  in  some 
degree  to  have  departed  from  his  former  doctrine:(6)  and  that,  in  the 
Berkeley  Peerage  case,  the  declarations  of  Lady  Berkeley,  recentifaciOy 
were  received  in  corroboration  of  her  evidence  at  the  bar  of  the  House 
of  Lords,  though  subject  to  future  revision. 
Per  Curiam. 

Looking  to  the  former  proceedings  in  this  cause,  it  is  full  time  that 
the  evidence  and  pleas  should  be  closed  unless  this  allegation  contains 
something  very  material.  It  is  stated  to, be  responsive  to  the  exceptive 
allegation.  The  first  article  is  to  be  considered  as  merely  introductory: 
the  second  pleads  facts  which  have  already  been  deposed  to,  and  which 
can  only  be  repeated  by  Hone;  and  it  also  pleads  certain  declarations 
made  by  him  recenii  facto.  The  present  shape  of  this  cause  is  extraor- 
dinary: the  persons  who  support  the  will  have  attacked  the  credit  of  the 
subscribed  witness:  those  who  oppose  the  will  are  now  sustaining  his 
credit  .  As  I  suppose  it  is  not  intended  to  re-examine  Hone  in  respect 
to  the  attestation  taking  place  down  stairs,  the  principal  part  of  the  arti- 

titl  only/'  (Boiler's  N.  P.  p.  297.  5th  Edit)  On  the  other  hand,  in  the  Spiritual 
CooitH  the  primoy  purpofe  of  an  exceptive  allegation  is  to  destroy  the  credit  of  the 
witness;  the  accidental  consequence  to  support  the  original  case.  The  practice  in  both 
Courts,  however  different  at  first  sight,  produces  Uie  same  result,  and  originates  in  the 
fame  ypood  reason  and  sound  principle;  viz.  *<  that  there  is  no  rule  of  law  by  which  the 
truth  IS  on  such  an  occanon  to  be  shut  out,  and  justice  perverted. ''—Pa*  Loid  BUen- 
borough,  C.  J.  in  Alexander  v.  Gibson,  2  Campb.  556. 

(a)  See  Phillipps  on  Evidence,  Vol.  1. 307.  5th  Editr 

(6)  Buller's  N.  P.  394^  and  note  the  <Ufference  between  the  early  and  Stb,  6tfa,  and 
7tii  editions. 
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de  must  relate  to  the  declarations.  Now,  iC  this  case  had  assumed  a 
different  shape;  if  the  opposers  of  the  will  had  pleaded  in  exception  to 
the  credit  of  the  subscribed  witness,  these  declarations  might  have  been 
material  and  admissible,  but  they  are  now  brought  forward  for  the  pur- 
pose of  supporting  his  credits  Without  entering  into  the  law,  whether 
such  evidence  can  be  received,  I  am  satisfied  that  this  part  of  the  plea  is 
not  material,  even  if  otherwise  admissible;  because  Hone  has  already  de- 
posed to  it.  At  the  end  of  his  deposition  he  says,  <^that  on  the  very 
same  day  the  attestation  of  the  will  toqk  place,  he  mentioned  all  the  cir- 
cumstances to  Mr.  Lawrence,  a  student  of  Lincoln^s  Inn,  also  to  Mr. 
Norcufct,  a  solicitor,  and  to  others  of  his  friends,  from  doubts  that  he  had." 
Now,  in  the  exceptive  allegation,  it  is  not  attempted  to  deny  that  he 
ever  made  such  a  declaration:  Lawrence  and  Norcutt  might  have  been 
produced  to  disprove  that  circumstance;  such  a  contradiction  would  have 
been  much  more  important  than  the  contradictions  as  to  the  leads  of  the 
house,  and  the  prospect  therefrom.  The  fact,  then,  that  he  did  make 
these  declarations,  having  been  sworn  to  by  Hone,  and  being  uncontra- 
dicted, it  is  very  immaterial  to  produce  witnesses  in  support  of  it:  the 
Court  will  assume  that  the  declarations  were  made,  as  no  attempt  has 
been  made  to  disprove  them. 

As  to  the  third  article,  the  only  fact  capable  of  further  proof  is,  that 
the  prospect  may  be  seen;  for  Hone  alone  can  swear  to  the  fact  that  he 
was  taken  up  stairs  for  the  purpose  of  seeing  the  prospect,  and  that,  he 
has  already  done.  It  cannot  surely  be  of  sufficient  importance,  at  this 
stag^  of  the  cause,  again  to  open  these  proceeding  in  order  to  receive 
such  evidence  as  could  be  given  on  this  article.  If,  at  the  hearing,  the 
question,  whether  it  was  possible  Hone  could  be  taken  up  stairs  under 
the  pretence  of  seeing  the  prospect,  should  appear  of  sufficient  weight  as 
touching  the  credit  of  the  witness,  the  Court  may  either  direct  some  of 
its  own  officers  to  inspect  the  house,  or  may  even  allow  witnesses  to  be 
examined  on  this  article;  but  considering  all  the  circumstances  of  this 
ease,  I  cannot  think  it  necessary  for  the  opposers  of  this  will,  in  order 
to  sustain  the  credit  of  Hone,  to  press  that  this  articlefshould  be  admitted 
to  proof  at  present:  and  I  therefore  suspend  the  admission  of  this  allega- 
tion till  the  hearing  of  tlie  cause. 

This  cause  came  on  for  informations  and  sentence  on  an  extra  day 
after  Michaelmas  Term,  when  the  Court,  having  only  heard  the  Coun- 
sel on  behalf  of  the  husband,  proceeded  to  give  judgment. 

Judgment. 

Sir  John  Nicholl. 

Although  the  present  question  arises  on  the  will  of  a  married  woman, 
yet,  since  there  is  no  doubt  of  her  power  to  make  a  will,  as  if  sole,  the 
case  is  to  be  decided  upon  the  ordinary  principles  of  testamentary  law. 

There  are  two  wills  before  the  Court,  the  factum  of  the  earlier  will 
is  not  controverted:  the  case  principally  depends  upon  the  proof  of  the 
factum  of  the  latter  will — ^mainly,  indeed,  upon  the  evidence  taken  on 
the  first  plea,  or  condidit;  yet  there  are  some  other  collateral  circum- 
stances to  which  it  is  important  to  advert. 

The  first  will  was  executed  on  the  23d  of  November  1826.(a}    The 

(a)  Its  general  nibttuice  wu  as  foUows:  After  tome  directtoni  for  her  funeral— a  be- 
qoest  of  me  furniture,  plate  (except  a  tea^eit  with  nlrer  canisters  to  her  nephew* 


78  Mynn  V,  Robinson.  M.  T.  1828. 

latter  will  is  dated  on  the  2d  of  June  1827;  and  its  tenor  is,  altogether  to 
sweep  away  the  first  will;  and  to  give  exclusively  to  the  husband — who 
is  named  the  sole  executor — the  whole  benefit  in  the  deceased's  real 
and  personal  estate.  The  deceased  died  on  the  11th  of  June^  nine  days 
after  the  date  of  this  paper.  Looking  then  no  further  than  to  the  dates, 
and  contents  of  the  two  documents,  and  to  the  death,  there  is  a  demand 
for  clear  and  full  proof.  Here  is  a  full  and  formal  will  made  only  eight 
months  before,  disposing  of  her  property  among  various  objects,  and 
here  is  another  will,  dated  only  nine  days  before  her  death,  wholly  de- 
parting from  that  disposition,  and  giving  every  thing  to  the  husband* 
On  the  very  surface,  there  is  a  strong  suspicion  of  the  exercise  of  undue 
influence  of  marital  authority:  the  evidence,  it  is  true,  may  clear  away 
that  suspicion,  and  it  therefore  becomes  proper  to  examine  the  history 
of  the  parties.  ' 

The  deceased,  Mrs.  Catherine  Mynn,  was  a  lady  of  considerable  for- 
tune and  of  a  very  respectable  family.  Soon  after  the  death  of  her  mo- 
ther, she  took  a  house  at  Westbourn  Green,  where  she  had  an  establish- 
ment suited  to  her  station  in  society — she  kept  her  carriage  and  had 
servants  in  proportion:  she  was  at  this  time  above  forty.  The  deceased 
had  several  brothers — they  resided  at  some  distance — had  their  different 
avocations;  and  though,  certainly,  there  does  not  appear  to  have  been 
any  quarrel,  yet  there  was  no  very  great  frequency  of  intercourse,  nor 
particular  warmth  of  affection  subsisting;  she  had  even  complained,  in 
some  measure,  of  their  neglect  and  coldness.  A  spinster  of  this  age, 
living  alone,  with  an  independent  fortune,  and  with  her  own  establish- 
ment, was  not  an  unlikely  person  to  be  sought  by,  and  to  fall  a  prey  to, 
some  needy  adventurer,  who  would  form  a  matrimonial  connexion  for 
the  sake  of  her  property. 

Mr.  John  Mynn,  who  afterwards  became  her  husband,  and  is  the  pre- 
sent party,  does  not  stand  quite  clear  of  the  imputation  of  having  acted 
with  such  views.  He  was  the  younger  son  of  a  gentleman  farmer  in 
Kent,  who  had  a  large  family;  and  being  intended  for  the  medical  pro- 
fession, served  some  short  time  with  two  different  apothecaries,  but  he 
disliked  and  gave  up  that  line  of  life,  and  we  find  him,  for  about  three 
years,  lodging  at  the  house  of  Whitney  Milborne  West,  at  that  time  an 
apothecary  at  Hamnfiersmith,  but  who  afterwards  got  a  diploma  from 
Scotland,  and  is  now  a  doctor  of  medicine,  and  a  subscribed  witness  to 
this  will.  With  a  son  of  this  Dr.  West,  Mynn  formed  a  partnership  as 
a  coal-merchant,  but  they  carried  on  business  in  a  very  inferior,  mode. 
They  seem  to  have  had  no  wharfs  nor  waggons,  nor  even  a  regular  office 
with  clerks:  but  they  received  little  orders  at  a  house  in  the  borough, 

William  R.  Robinson,)  linen,  &c.  in  and  about  her  bouse  at  Westbourn  Green,  to  her 
husband,  absolutely;  and  also  of  the  use  and  occupation  of  such  house  and  premises,  free 
from  rent  and  taxes,  for  six  months  next  after  her  death;  it  directed  that  her  broUiers, 
Charles,  and  John  Peter  Robinson,  and  her  said  nephew,  their  executors  and  administra- 
tors, should  stand  possessed  of  all  her  real  and  personal  estate,  upon  trust  to  pay  an  aiv 
niuty  of  700/.  to  her  husband;  and  upon  his  death,  to  assign  over  her  ireeholds  in  Bishop- 
gate  street,  to  her  nephew  John  Travers  Robinson,  and  the  sum  of  13,000/.  three  per 
cents,  with  the  unapplied  interest  thereof,  unto  and  among  the  children  of  her  nephew 
William  R.  Robinson,  who  should  be  living  at  the  death  of  her  husband.  The  inll  then 
gave  various  legacies— some  of  300/.— to  her  relations:  it  named  her  tratteea  to  be  exe* 
cutors,  with  100/.  each  for  tlieir  trouble  over  and  above  the  several  legacies  before  be* 
queathed  to  them,  and  appointed  her  brother,  John  Peter  Robinson,  residuary  legatee. 
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where  an  elder  brother  of  Mynn  was  established  as  a  hop  and  seed  mer* 
chant 

In  1823,  Mynn  and  his  partner.  West,  took  a  house  at  Westboum 
Green,  next  door  to  the  deceased;  whether  with  a  view  to  this  lady  and 
her  fortune,  or  whether  accidentally,  is  not  ascertained  by  the  evidence: 
bat  at  this  place  M ynn  had  an  establishment,  a  horse  and  two-wheeled 
carriage,  a  man-servant  and  £wo  maids;  and  visitors  occasionally  staying 
with  him.  Here  he  became  acquainted  with  the  deceased  by  meeting 
her  at  an  evening  party,  and  at  the  very  first  meeting  he  paid  her  par- 
ticular attention;  their  acquaintance  was  improved  upon,  and  in  July 
1823,  it  ended  in  marriage.  What  was  the  relative  situation  of  these 
parties.  He  was  sixteen  years  younger  than  she — he  was  without  a  far- 
thing—deeply in  debt — at  least  1500/.,  and  probably  much  more.  That 
he  practised  a  gross  deception  on  the  deceased,  as  to  his  situation  and 
property,  cannot  be  doubted:  he  pretended  to  be  in  partnership  with  his 
Drother  as  a  hop  and  seed  factor;  no  articles  of  partnership  were  ever 
entered  into,  and  no  real  partnership  is  shown  ever  to  have  existed:  he 
asserted  that  he  was  not  in  debt;  the  fact  was  clearly  otherwise;  for  he 
was,  in  a  very  short  time,  harassed  by  his  creditors,  notwithstanding 
the  assistance  of  his  friend  and  connexion,  Martin,  who,  within  two  or 
three  months  after  his  marriage,  advanced  him  1500/.;  executions  were 
taken-out  and  sent  into  his  house,  much  to  the  distress  and  annoyance 
of  the  deceased,  till  at  length  in  November  1825,  he  rendered  himself 
(as  the  phrase  is)  into  the  rules  of  the  King's  Bench:  attempts  were 
made  to  obtain  a  composition  with  his  creditors,  but  that  negociation 
fiuling,  he  became,  in.  November  1826,  a  bankrupt,  and  his  debts 
amounted  to  about  7,000/.  How  debts  to  that  amount  were  incurred 
'does  not  appear,  for  since  the  period  of  his  marriage  he  had  been  par- 
taking of  his  wife's  establishment  at  Westboum  Green.  He  obtained 
his  certificate,  but  no  dividend  whatever  has  been  paid;  and  finally,  on 
the  27th  of  April  1827,  after  living  within  "the  rules"  for  sixteen 
months,  he  obtained  his  release,  and  returned  to  Westbourn  Lodge; 
there  his  wife  was  dying  of  a  cancer,  her  recovery  was  quite  hopeless^ 
and  her  death  took  place  in  six  weeks  afterwards. 

A  character,  more  exposed  to  suspicion  in  every  circumstance  relat- 
ing to  the  will  he  has  produced,  cannot  well  be  described  or  conceived. 
That  Miss  Robinson's  family  should  be  averse  to  the  marriage  was  very 
natural.  One  of  her  brothers  was  referred  to  the  house  in  the  Borough, 
respecting  the  partnership  in  the  hop  business,  but  William  Mynn  was 
not  at  home,  and  Mr.  Robinson  was  taken  up  into  the  drawing 
room:  no  books  were  produced,  and  no  partnership,  I  repeat,  up  to  this 
time  has  been  shown  to  have  existed.  Miss  Robinson's  brothers,  find- 
ing her  nevertheless  determined  to  marry  John  Mynn,  did  not  interfere 
in  the  settlement:  that  was  undertaken  by  a  very  respectable  and  friend- 
ly individual,  Mr.  Peter  Free,  her  cousin,  but  who  had  no  interest  in 
her  property.  Attempts  were  made  by  Mynn  at  the  time  to  procure 
more  favourable  terms,  but  his  propositions  were  resolutely  rejected  by 
the  deceased  herself,  and  he  at  length  agreed  to  the  terms  of  the  settlement 
required;  and  various  efibrts  were  subsequently  made  to  get  at  her  pro» 
perty,  in  order  to  relieve  his  distresses;  but  the  settlement  was  strict, 
and  the  trustees  were  firm.  It  is  asserted  that  the  deceased  gave  verbal 
promises  to  some  of  the  creditors;  but,  except  such  promises,  and  any 
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assistance  which  she  may  have  given  out  of  her  income,  she  did  not  in- 
volve herself  and  her  property  for  the  payment  of  his  debts. 

It  has  been  relied  upon  in  argument  that  she  was  strongly  attached  to 
her  husband-^showed  him  great  affection — constantly  visited  him,  even 
during  his  residence  within  the  rules  of  the  King's  Bench,  and  that  he 
at  all  times,  and  afler  bis  release,  treated  her  with  great  kindness  and  at- 
tention. This  is  proved  by  the  evidence  on  both  sides,  and 'is  almost 
the  only  circumstance  of  recommendation  to  his  case:  but  it  was  natur- 
ally to  be  expected:  she  had  married  him  from  affection  and  fond- 
ness— it  was  bis  interest  to  be  kind  to  her — he  was  depencfent  on 
her,  and  was  endeavouring  to  obtain  present  assistance  as  well  as 
looking  to  receive  her  fortune  for  his  future  provision.  But  what 
was  the  effect  of  all  this  attention  on  the  one  side,  and  of  all  this  affec- 
tion on  the  other,  on  her  testamentary  intentions?  for  that  is  the  ob- 
ject of  the  Court's  inquiry:  nor  is  the  Court  left  to  inferences  from  their 
mutual  kindness  to  each  other;  because  it  has  before  it  a  will  solemnly 
made  by  the  deceased  two  or  three  years  after  the  marriage,  and  eight 
months  before  her  death.  In  November  1826,  after  his  deceitful  and 
imprudent  conduct  had  been  fully  developed  to  her,  after  he  had  been 
in  confinement  for  twelve  months — after  his  bankruptcy,  she  made  her 
will — ^made  it  in  the  most  careful  and  deliberate  maimer:  she  went  her- 
self to  her  confidential  solicitors,  Dunn  and  Wordsworth,  who  had  pre- 
pared her  settlement:  her  brother  Charles  accompanied  her,  but  he  left 
her  alone  with  Mr.  Wordsworth;  and  she  having  delivered  her  instructions 
in  writing,  they  together  canvassed  every  item,  particularly  the  annuity 
to  her  husband,  whether  it  should  not  be  void  if  he  attempted  to  sell  it, 
but  she  at  length  determined  not  to  fetter  it  with  any  conditions;  <<  ex- 
pressing a  hope,  that  the  lesson  he  had  received  would  produce  an 
amendment  in  his  habits;"  the  draft  was  sent  to  her,  some  trifling  alter- 
ations, principally  in  the  wording  of  it,  were  suggested;  the  will  was 
then  engrossed,  and  on  the  23d  of  November  the  deceased  again  went 
to  the  office;  the  will  was  all  read  to  her;  ^^she  expressed  her  entire  sa- 
tisfaction and  approval  thereof:"  and  it  was  then  executed  and  attested 
by  the  two  Dunns  and  Wordsworth. 

After  this  deliberate  testamentary  act,  it  is  useless  to  be  drawing  in- 
ferences from  affectionate  conduct,  or  from  declarations,  that  it  was  a 
mere  temporary  disposition:  and  what  removes  all  suspicion  that  this 
will  was  made  under  the  influence  of  the  brother  is,  that  on  going  to 
Dunn  and  Wordsworth,  either  for  the  instructions,  or  the  execution,  she 
was  actually  accompanied  by  her  husband  in  the  carriage  who  lifted  her 
out  of,  and  into,  the  carriage,  but  did  not  go  into  the  office.  Indeed, 
the  provision  made  for  the  husband  is  a  liberal  one,  and,  being  by  annui- 
ty, was  in  some  degree  guarded  against  his  future  imprudence.  Why 
should  he  not  have  been  satisfied!  On  his  marriage  he  was  without  a 
farthing  in  the  world:  since,  he  had  been  much  embarrassed:  in  short, 
he  ought  to  have  been  very  thankful  for  such  a  bountiful  bequest  A 
suggestion,  that  this  act  was  not  the  deliberate  wish  and  permanent  in- 
tentipn  of  the  testatrix,  was  founded  upon  the  declarations  of  the  de- 
ceased, which,  if  really  made,  were  probably  uttered  in  order  to  get  rid 
of  importunity,  or  to  impose. 

On  the  27th  of  April,  Mynn  quitted  the  rules  of  the  King's  Bench. 
The  deceased  was  at  that  time  in  a  very  precarious  state;  her  cancerous 
disorder  was  advancing;  she  was  confined  to  her  house,  and  was  only 
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carried  d&wn  staiirs  to  a  sofa  in  the  drawing  room.  An  attempt  was 
made  to  induce  her  to  advance  2000/.)  in  order  to  set  Mynn  up  in  busi* 
nesa;  but  it  was  found  that  the  trustees  had  not  even  the  power  to  mak6 
mich  an  advance.  Whether  the  deceased  reallj  wished  for  this  mea- 
sure,  and  wai;  disappointed  and  angry,  is  not  very  material,  for  she  does 
no  act  in  consequence  of  it  till  the  testamentary  act — the  subject  of 
the  present  suit 

Whatever  declarations  were  made  at  this  time  under  the  feelings  of 
irritation,  were  accompanied  by  no  immediate  act,  and  therefore 
amounted  to  nothing.  The  Court  always  looks  to  declarations  of  this 
kind  with  great  caution,  and  more  especially  so  under  the  circumstances 
of  this  ease.  Their  weight  in  all  cases  depends  much  upon  the  whole 
of  the  circumstattces  that  accompany,  and  are  connected  with,  such  de- 
clarations. They  are  liable  to  be  insincere  on  the  part  of  the  deceased, 
or  if  sincere,  the  effect  of  a  mere  transient  feeling;  they  are  liable  to  be 
misapprehended^  and  tWr  extent  exaggerated;  they  are  liable  to  be  mis- 
represented by  others,  or  they  may  even  be  an  after-thought  invented 
to  prop  up  a  weak  and  defective  case;  and,  in  the  present  instance, 
many  of  the  declarations  are  considerably  exposed  to  this  latter  suspi- 
eion,  namely,  that  they  were  either  invented  by  the  witnesses,  or  by  ' 
those  who  have  imposed  them  on  the  witnesses,  and  made  them  fancy 
that  such  declarations  were  made.  In  short,  the  Court  Can  venture  to 
place  little  reliance  on  them  when  connected  with  the  account  eiven  of  the 
jaeiumj  which  in  all  cases  is  the  main  consideration,  but  which,  in  this, 
in  a  more  especial  manner  demands  the  attention  of  the  Court:  and  to 
the  account  of  it  I  now  proceed. 

In  the  latter  end  of  May — the  particular  day  is  not  fixed — Mynn, 
the  husband,  went  to  one  Whitehead  in  Boyle-street,  and  desired  him 
to  draw  a  will  for  the  deceased  immediately,  giving  every  thing  to  him, 
the  husband;  Whitehead,  with  the  assistance  of  his  brother,  drew  up  the 
instrument,  leaving  a  blank  for  the  date;  and  in  three  or  four  hours  after- 
wards Mynn  returned,  and  the  instrument  was  delivered  to  him  to  get 
it  executed.  With  this  sudden  haste  was  the  instrument  prepared! 
Mynn  himself,  if  Whitehead  speaks  truly,  was  surprised  that  such 
should  be  the  intention  of  the  deceased:  or  he  might  say  so,  in  order  to 
diminish  Whitehead's  surprize:  a  priori,  therefore,  the  thing  was  im- 
probable, which  renders  some  of  the  declarations  now  brought  forward 
not  rery  credible,  and  throws  an  increased  doubt  over  them.  This  is 
the  account  of  the  drawing  up  of  the  will:  the  instructions  given,  not 
by  the  deceased  but  by  the  husband — ^the  executor  and  universal  legatee. 
The  execution  was  on  the  second  of  June:  the  three  attesting  witneitses, 
Dr.  West,  Thain  Wright,  and  Mr.  Robert  Hone,  were  on  that  morninj 
fetched  by  the  husband  from  Hammersmith — about  three  miles  distant 

West  states,  he  took  the  will  up  stairs  to  the  deceased  and  said  to  her; 
**  Aa  she  was  better  she  could  sign  her  will.  She  replied,  *  Yes,  I  will:' 
he  t^en  said,  <  Now,  Ma'am,  you  know  the  contents  of  this  will,  as  it  is 
a  gift  of  all  your  property  to  your  husband. '  The  deceased  replied,  *  Yes^ 
I  do:'  she  then  signed  it"  This  is  the  whole  account,  in  substance,  of 
what  passes  at  the  subscription.  <'  He  brought  it  down  again  with  her 
signature  to  it  The  three  attesting  witnesses  then  went  up  stairs:  the 
deceased,  repeating  after  West,  acknowledged  the  signature  and  pub- 
liahed  it  as  her  will,  but  said  nothing  else;  and  the  witnesses  attested  it 
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Now,  this  is  the  summary  and  substance  of  the  act  of  execution^  eren 
giving  credit  to  West's,  the  most  favourable,  account  of  it  The  hus- 
band procured  a  merely  formal  execution— not  indeed  a  formal  one,  for 
the  will  was  not  read  overj  nor  signed  in  the  presence  of  the  witnesses: 
the  husband  himself  was  present:  the  deceased  was  confined  to  her  bed, 
within  nine  days  of  her  death;  her  approachipg  dissolution  fully  known 
to  the  husband:  and  by  this  will,  so  drawn  up  and  so  executed  through 
the  agency  of  the  husband,  the  former  will-^so  deliberately  made  only 
seven  months  before — is  to  be  swept  away,  and  every  thing  given  to 
this  husband ! 

The  act  itself  and  the  mode  of  efiecting  it  are  each  so  indicative  of 
fraud  and  undue  influence  on  the  part  of  the  husband,  that  it  could  hardly 
be  sustained  by  the  testimony  of  the  most  respectable  witnesses:  the 
facts  would  be  insufficient 

The  deceased's  capacity  was  not  gone — her  mind  was  not  affected  by 
delirium,  but  she  was  extremely  weak,  labouring  under  a  painful  disor- 
der, taking  laudanum  to  lull  her  sufferings — and  in  the  hands  of  this  hus- 
band— the  active  agent  in  the  whole  business;  so  that  it  could  hardly 
fail  to  be  considered  as  an  act  done  under  undue  influence  and  undue 
marital  authority.  If  the  deceased's  mind  and  wish  had  really  gone 
with  this  pew  disposition,  it  is  hardly  credible  but  that  either  her  own 
solicitors,  Dunn  and  Wordsworth,  or  at  least  some  respectable  solicitor, 
would  have  been  called  in  to  receive  the  instructions  from  herself:  and 
that  he,  her  medical  attendant,  Mr.  White,  and  some  of  her  own  ac- 
quaintance in  the  neighbourhood,  would  have  been  summoned  to  attest 
the  regular  execution.  The  mode  adopted  could  hardly  have  been  re- 
sorted to  in  a  fair  case. 

But  who  are  the  witnesses  that  the  Court  is  to  rely  upon,  even  for 
this  account  of  the  factum?  add  how  has  the  cause  been  conducted? 
Of  John  Mynn  himself  the  history  has  been  already  given.  The  drawer. 
Whitehead,  describes  himself  to  be  <^a  certified  conveyancer  and  in  the 
habit  of  transacting  annuities:"  he  has  been  frequently  concerned  in  ne- 
gotiating loans  of  money  for  various  persons,  and  in  April  1S25,  pro- 
cured 840/.  by  way  of  annuity  for  John  Mynn:  he  has  also  lent  money 
to  him  "to  the  amount  of  upwards  of  3,000/."  Such  is  Mr.  White- 
head's line  in  the  profession,  and  such  his  connexion  with  Mynn:  he 
supplied  him  with  money  on  annuity,  and  became  his  creditor  for  up- 
wards of  3,000/. :  he  continued  his  confidential  adviser  during  his  im- 
prisonment; and  attempted  to  prove  under  the  bankruptcy ;  but  Springett, 
the  assignee,  (Mynn's  own  witness)  states,  that  <*  Whitehead  appeared 
in  person — produced  an  account — ^all  the  creditors  exclaimed  against  it — 
the  -commissioners  rejected  it — he  did  not  prove  any  debt — he  was 
not  allowed  to  prove — he  was  proposed  as  assignee,  but  the  commis- 
sioners said,  <That  could  not  be  as  he  was  not  allowed  to  prove.'  "(a) 
Such  was  Mynn's  selected  drawer  and  associate.  In  all  Mynn's  trans- 
actions before,  at,  and  after  the  death  of  the  deceased,  Whitehead  has 
been  his  agent  and  adviser,  and  has  been  twice  examined  in  this  cause: 
he  admits,  that  "  he  cannot  swear  he  is  wholly  disinterested  in  the  event 
of  this  suit,  as  the  producent  is  indebted  to  him  in  a  sum  of  money, 

(a)  On  interrogatory,  Mr.  Whitehead  answered,  ^*  that  under  the  comniflnon  of  bank- 
ruptcy issued  against  Mynn,  he  took  no  part  whatever:  he  did  not  prove,  nor  offer  to 
prove,  a  debt** 
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which  he  expects  in  any  case  to  recover,  but  he  should  get  immediate  pay- 
ment if  the  producent  should  succeed/'  This  witness  entertains  some 
distinctions  about  propriety,  which  are  rather  difficult  to  be  understood. 
On  the  22d  interrogatory  he  says,  **  It  was  in  consequence  of  the  pro- 
ducent being  then  indebted  to  him  in  a  large  sum  that  he  did  not  attend 
the  execution  of  the  will,  and  he  did  not  for  the  same  reason  send  one  of 
his  clerks:  he  was  of  opinion  it  would  not  be  either  decent  or  prudent 
for  him,  being  a  creditor  of  the  producent,  to  do  so:''  and  yet  ^'bdng 
a  creditor  of  the  producent,''  and  '^  not  wholly  disinterested  in  the 
event  of  the  suit,"  he  thinks  it  not  indecorous  to  be  the  agent  and  ad«- 
viser  in  the  conduct  of  the  suit;  to  consult  repeatedly  with  Mynn  and 
his  proctor,  though  he  must  have  been  informed  that,  as  the  drawer  of 
the  will,  it  was  necessary  he  should  be  examined;  and  he  has  been 
twice  examined  on  very  material  points.  The  evidence  of  a  person  so 
mixed  up  with  the  transaction  is  entitled  to  no  greatcredit;  nor  does 
the  conduct  of  the  business  exonerate  it  from  the  suspicions  which  other- 
wise attach. 

The  first  subscribed  witness  is  Whitney  Milborne  West:  he  was,  as 
I  have  said,  an  apothecary  practising  at  Hammersmith  for  many  years^ 
but  has  recently  obtained  a  Scotch  dipb^ma,  and  practises  as  a  physi- 
cian; still  however  he  carries  on  the  business  of  an  apothecary  which  is 
conducted  for  a  salary  by  an  assistant,  Thain  Wright,  another  subscribed 
witness.  Dr.  West,  on  the  interrogatories,  makes  an  apology  for  his 
deposition  in  chief,  in  respect  to  the  presence  of  the  husband  at  pubHca- 
tion,  and  attributes  the  error  to  the  defect  of  his  memory,  occasioned  by 
an  accident;  and  Mynn's  counsel  also  make  that  the  sround  of  apology 
for  the  inconsistencies  of  his  evidence;  and  it  would  be  advantageous 
and  fortunate  for  this  witness  if  all  the  contradictions  in,  and  to  his  evi- 
dence could  be  attributed  to  the  same  cause:  he  has  long  been  intimately 
acquainted  with  Mynn  and  in  some  degree  connected  with  him — his  son 
was  Mynn's  partner,  and  married  Mynn's  sister  a  few  days  after  Mynn 
married  the  deceased:  that  son  also  became  a  bankrupt:  indeed  Dr. 
West  himself  was  likewise  a  bankrupt — twelve  or  fourteen  years  ago: 
bankruptcy  seems  almost  infectious  among  these  parties:  he  was  not  only 
specially  fetched  to  attest  this  will,  and  took  with  him  his  assistant 
Wright  and  his  friend  Hone;  but  the  will  was  placed  in  his  custody; 
he  attended  on  the  death;  he  sealed  up  the  effects;  he  has  been  through- 
out the  suit  an  active  agent:  it  is  true,  that  on  both  his  examinations  he 
says,  **  he  had  no  meetings  with  any  person  on  the  subject  of  this  cause 
save  to  be  produced  as  a  witness — simply  that:"  and  yet  he  has  been 
constantly  at  the  proctor's  office;  he  has  been  down  to  Oxford  in  search 
of  Hone,  and  went  with  William  Mynn  to  Winchester  for  the  same  pur- 
pose; nay,  the  proctor  in  the  cause,  who  has  been  himself  examined, 
says  on  an  interrogatory:  ^'Respondent  was  in  frequent  communication 
with  Oeorge  Whitehead,  Whitney  Milborne  West,  and  William  Mynn, 
who  called  almost  daily  at  his  office  in  respect  to  this  cause;"  and  yet 
Dr.  West  says,  <'  He  has  had  no  meetings  with  any  person  respecting 
it"  To  point  out  all  the  circumstances  that  induce  me  not  to  place  en- 
tire reliance  on  Dr.  West  is  unnecessary:  but  I  shall  advert  to  one  or 
two  presently. 

The  other  two  attesting  witnesses  are,  Thain  Wright  and  Robert 
Hone:  and  they  are  in  direct  contradiction  to  each  other  on  several 
points;  to  which  Uie  Coprt  is  to  give  most  credit,  or  whether  much  to 
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either^  piay  be  a  mutter  not  essential  to  be  decided^  Mynn  himflelf  baa 
attempted  to  discredit  Hone;  but  be  is  his  own  witness,  and  before  be 
was  produced,  and  wben  it  was  held  out  that  he  could  not  be  producedf 
he  was  described  as  a  highly  respectable  person  ;^  and  anxiety  was  shown 
to  plead  his  good  character  and  handwriting.  Whitehead,  on  the  sixth 
interrogatory,  says;  *<  West  acquainted  him  that  Hone  was  a  very  re- 
spectable gentleman  living  upon  his  fortune/*  West  deposes,  that  "  he 
carried  Hone  with  him  on  account  of  his  respectability  to  witness  the 
will."  Yet  he  was  not  produced,  and  a£Gidavits  were  exhibited  to  ac- 
count for  his  non-production.  And,  on  the  14th  of  November  1827, 
Dr.  West  and  Thain  Wright  made  oath,  "  that,  in  consequence  of  cer- 
tain pecuniary  transactions,  Robert  Hone  left  this  country  on  or  about 
the  22d  of  June  last,  and  as  they  verily  believe,  has  never  since  return^ 
ed,  nor  do  they  know  where  or  in  what  country  he  is  at  present  resid- 
ing.*' Stating,  therefore,  without  reserve,  that  he  had  left  the  king- 
dom. 

Considerable  evidence  has  been  gone  into,  in  order  to  show  that  Mynn 
could  not  have  produced  Hone;  and  it  was  clear  that  he  was  em- 
barrassed and  in  concealment:  he  had  engaged  in  a  joint  stock  company, 
and  was  liable  to  be  made  in  some  manner  responsible  for  the  engage- 
ments of  that. company ;  and  he  certainly  wished  to  keep  out  of  the  way. 
Dr.  West's  expression  is,  "that  he  hacf  absconded:"  but  that  term  is 
not  very  applicable,  when  it  appears  that  Hone  regularly  gave  up  his 
house  (at  least  his  aunt's  house),  had  his  goods  packed  up  by  an  uphol- 
sterer, Eaton,  and  laden  in  open  day  on  a  van;  and  that  the  same  persoD| 
Eaton,  was  left  as  his  agent  to  let  the  house.  Hone  himself  was  several 
times  in  town  in  July  and  August;  he  and  his  friend  and  solicitor,  Nor- 
cutt,  dined  at  West's  on  the  3d  of  August  Without  entering  into  a 
detail  of  the  circumstances  (for  after  all  it  is  but  a  subordinate  matter,) 
the  result  on  my  mind  is,  that  not  only  was  there  aXvant  of  due  diligence 
used  to  find  him,  or  to  convey  to  him  a  letter,  but  that  contrivances 
were  used  by  Mynn's  asents  to  induce  him  to  keep  out  of  the  way,  by 
holding  out  the  terror  ot  injunctions  and  legal  proceedings  against  him. 
The  proctor,  it  seems,  trusting  entirely  to  Whitehead,  West,  and 
Mynn,  took  no  steps  to  find  this  attesting  witness;  he  did  not  go  to 
Hammersmith,  nor  send  a  clerk;  nor  cause  advertisements  to  be  inserted. 
It  does  not  apear  that  he  even  gave  any  directions  as  to  the  best  mode 
of  inquiry  and  the  means  to  be  used:  he  merely  advised,  and  the  advice 
was  proper  enough,  "  that  every  exertion  should  be  made  to  find  the 
attesting  witness,  as  it  would  certainly  be  expected  by  the  Court" 
^,  Cf  this  be  the  general  mode-olpractice,  I  strongly  recommend  the  in- 

troduction of  a  difierent  system;  and  far  these  reasons.  The  proctor  is 
the  dominus  litis — he  is  responsibly  to  the  Court  for  the  purity  of  the 
proceedings — ^the  interests  of  the  siiitor  are  intrusted  to  him — statutes 
have  been  passed  to  protect  him  in  the  exclusive  practice  of  his  profes- 
sion— no  person  can  use  his  name,  nor  participate  in  his  profits.  ^  If  the 
scene  lies  in  the  country,  at  a  distance,  it  may  be  necessary  to  employ 
other  agents — a  country  solicitor  or  some  other  substitute;  but  here,  in 
London,  or  at  a  short  distance,  the  necessary  inquiries  should  not  be 
devolved  or  intrusted  to  a  Mr.  Whitehead,  or  to  a  Dr.  West,  or  a  Mr. 
Mynn,  who  are  to  come  daily  to  the  proctor's  office,  in  order  to  consult 
on  the  conduct  of  the  cause;  and  who  are  afterwards  to  be  material  wit- 
oesses  ^n  the  cause.     If  inquiries  bad  been  made  of  theae  persons,  particu- 
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larljr  of  Hone's  friend.  Dr.  West^  when  he  last  saw  Hone?  Who  was  his 
agent  and  packed  up  his  goods?  Who  was  his  solicitor?  Dr.  West  must 
liaye  answered,  <^  I  saw  my  neighbour  Mr.  Eaton,  packing  up  Hone's 
goods  in  July,  he  himself  was  present;  he  and  Mr.  Norcutt  his  solicitor, 
were  at  my  house  and  dined  there  on  the  3d  of  August."  Would  it 
not  haye  been  nearly  evident,  that  if  a  confidential  letter  had  been  sent 
either  to  £aton,  or  to  Norcutt,  to  be  conveyed  to  Hone,  stating  the  im- 
portance of  his  being  examined,  and  that  every  precaution  should  be 
taken  that  his  place  of  residence  should  not  be  disclosed,  a  communica- 
tion might  have  been  had  with  Hone. 

I  do  not  blame  a  young  practitioner  for  not  taking  these  steps;  but  if 

E roper  means  had  been  resorted  to,  they  could  not  have  failed  to  trace 
[one:  Eaton  and  Thorpe  both  saw  him  several  times  between  July  and 
the  beginning  of  August;  they  spent  the  evening  with  him  atMrs.  Jefier- 
«0on's  on  the  8th  of  August:  Norcutt  went  with  him  to  Winchester  on 
the  9th  of  August:  Hone  was  then  uneasy  about  this  will,  and  desired 
Eaton  to  call  upon  Mynn's  proctor;  and  the  fact  is  now  admitted,  that 
Eaton  did  call  and  left  bis  card  of  address  on  the  24th  of  that  month. 
It  is  said  that  it  is  not  every  card  that  would  cause  inquiry,  but  White- 
head had  been  there  that  very  day;  and  this,  when  coupled  with  the 
entry  in  the  office  diary,  "  Mr.  Eaton— Mynn  v.  Robinson,''  would 
almost  necessarily  lead  to  some  investigation,  whether  Hone  could  not 
be  found.  From  that  entry  it  is  clear  Eaton  did  call,  and  about  this 
very  cause;  though  both  the  proctor  and  his  clerks  depose,  that  they 
have  no  recollection  of  any  communication  about  Hone. 

The  accuracy  of  this  evidence,  "  that  they  do  not  recollect  it,"  can- 
not be  doubted;  but  this  only  confirms  the  Court  in  the  expediency  of 
the  improved  practice  just  recommended:  viz.  that  the  proctors  should 
themselves  enquire  about  the  witnesses;  for  if  the  proctor  and  his  clerks 
had  felt  the  duty  cast  upon  them  of  finding  out  Hone,  they  would  upon 
Beaton's  coming  from  Hammersmith,  where  they  must  have  learnt  that 
Hone  lately  resided,  and  on  finding  that  Eaton  came  about  this  cause 
and  had  left  his  card  of  address,  have  made  inquiries  at  that  time:  in- 
deed they  would  have  made  inquiries  long  before — whether  he,  Eaton, 
had  seen  Hone,  and  could  give  them  any  information  about,  or  convey 
any  letter  to  him. 

The  expression  of  Hone's  uneasiness  to  Eaton,  on  the  8th  of  August, 
ig  in  some  measure  confirmed  by  one  of  Mynn's  own  witnesses,  Ma- 
tanle,  a  solicitor,  who,  in  October,  mentions  that  Hone  had  declared  ^he 
did  not  see  the  deceased  sign  the  will,  and  that  he  and  Wright  signed 
below  stairs."  It  is  pretty  clear  then,  that  these  parties  had  fears  about 
Hone's  evidence,  and  had  reasons  for  wishing  to  keep  him  out  of  the 
way :  they  considered  him  so  far  a  person  of  respectability,  that  he  would 
disclose  the  truth,  however  he  might  have  been  induced  to  set  his  name 
as  a  witness  to  this  will. 

There  is  anpther  circumstance,  respecting  the  mode  of  conducting  the 
eause^  to  which  I  reluctantly  advert;  but  it  is  impossible,  consistently 
with  my  duty,  to  pass  it  over  without  observation.  I  mean  the  delay 
in  the  examination  of  the  witnesses  on  the  candidii:  ihtt  plea  is  dated 
the  11th  of  July,  and  was  admitted  on  the  caveat-day,  in  August,  yet 
the  first  witness  ?ras  not  examined  till  the  5th  of  November.  The  ina* 
bility  to  find  the  third  witness  was  no  reason  for  postponing  the  exami- 
nation of  the  other  two;  for  Hone  might  possibly  have  appeared  at  any 
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time,  and  the  previous  examination  of  two  i;^ould  at  least  have  expedited 
the  matter,  if  attended  with  no  other  advantage:  but  the  loss  of  time  is, 
in  this  case,  the  least  important  part  of  the  consideration.  Here  was  a 
case;  from  the  very  import  of  the  papers,  of  suspicious  character;  here 
were  the  party's  brother  and  the  two  principal  witnesses — the  drawer, 
Whitehead,  and  the  attesting  witness,  West — ^almost  daily  at  the  proc- 
tor's office.  What  could  be  more  dangerous  to  the  truth  of  the  case  and 
the  purity  of  the  evidence,  than  that  these  persons  should  be  in  this  con* 
stant  communication  without  being  first  examined, — should  be  endea- 
vouring to  see  Hone,  either  to  concert  with  him  or  to  send  him  out  of 
the  way, — should  be  the  agents,  advisers,  and  conductors  of  the  cause 
before  their  examination?  No  satisfactory  reason  has  been,  nor  1  think 
can  be,  assigned  why  these  witnesses  were  not  examined  as  soon  as  the 
condidit  was  admitted:  their  testimony  wouM  then  have  been  much  less 
suspicious:  this  delay  throws  a  cloud  over  it. 

Here  are,  for  example,  declarations  not  passing  either  at  the  instruc- 
tions, or  execution,  introduced  into  the  evidence  of  both  these  witnesses; 
and  it  may  be  much  doubted,  whether  they  would  have  found  their  way 
into  their  depositions,  if  none  of  these  previous  ineetings  had  taken  place. 
Whitehead  introduces  not  only  a  declaration  asserted  to  have  been  made 
in  May  1827,  but  also  one  in  November  1825,  that  the  deceased  '<had 
made  a  will  previous  thereto  and  had  left  her  husband  every  thing,  but 
had  burnt  the  same  in  order  that  her  property  should  not  go  to  those 
wretches,  meaning  some  bill  creditors.'' 

Now  is  this  declaration  true,  or  is  it  not  true?  Did  the  deceased  ever 
make  such  a  will?  If  she  did,  why  is  it  not  pleaded  and  proved?  It  was 
a  will  under  a  power;  who  made — who  attested  it?  If  she  did  make 
such  a  will,  surely  the  husband  must  have  known,  and  if  he  had  known, 
it,  it  would  have  been  pleaded  and  proved,  because  it  would  have  laid  a 
strong  foundation  for  the  present  will,  as  reverting  back  to  that  disposi- 
tion:— if  no  such  will  was  made,  either  the  declaration  is  the  invention 
of  the  witness,  or  it  shows  the  insincerity  of  the  deceased  in  her  declara- 
tions, atid  that  she  made  them  merely  to  please  the  friends  and  creditors 
of  Mynn.  There  is  no  trace  of  any  such  former  will,  and  this  declara- 
tion must  have  been  thrown  in  from  considerations  of  what  would  be 
useful  to  the  cause;  and  its  introduction  reflects  great  suspicion  on  the 
management  of  the  business  by  the  husband  and  his  associates. 

The  same  sort  of  circumstance  occurs  in  West's  deposition,  which  is 
to  this  effect:  he  sets  out  with  stating,  <<  that  he  became  acquainted  with 
the  deceased  about  a  twelvemonth  prior  to  her  death,"  though  he  after- 
wards says,  <*  that  he  was  acquainted  with  her  four  or  five  years."  This 
shows  that  he  deposes  at  random,  and  if  his  head  and  memory  are  so 
bad,  how  can  the  Court  rely  upon  him  for  a  single  fact?  He  says,  <<he 
was  consulted  by  the  deceased,  and  prescribed  for  her  during  the  illness 
whereof  she  died,  and  until  a  short  time  immediately  before  her  death." 
Again,^  this  is  not  true, — he  had  ceased  to  attend  her  for  many  months, 
and  Mr.  White  was  her  sole  medical  attendant — West  says,  <^he  had 
seen  and  prescribed  for  her  on  the  first  of  June;  that  she  then  related  to 
him  her  anxiety  and  wish  to  make  her  will,  and  was  determined  to  leave 
her  husband  all  her  property,  as  her  brothers  had  refused  her  money  of 
her  own  to  give  him;  that  a  will  had  been  prepared,  by  her  directions, 
through  her  husband,  which  she  was  anxious  immediately  to  execute, 
and  that  deponent  should  witness;  but  as  she  was  then  ill  and  much  agi- 
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tatedy  the  deponent  said  <  do  not  agitate  yourself^  leave  that  to  a  future 
day:'  upon  which  she  said  nothing  further  on  the  subject'^ 

Now  I  should  have  doubted  this  evidence  much,  even  if  the  witness 
had  been  examined  immediately,  and  had  not  been  employed  sts  an  ac- 
tive agent  in  the  manner  he  has  been;  but  I  suspect  it  much  more  when 
I  look  to  this  delay,  and  to  the  other  circumstances  of  the  case  to  some 
of  which  I  must  presently  advert;  nor  indeed  am  I  convinced#that  if  he 
had  been  examined  soon  after  the  admission  of  the  condidity  this  would 
have  formed  part  of  his  evidence. 

For  the  sake,  then,  of  general  practice,  and  to  protect  the  purity  of 
proceedings— 'Which  is  of  importance  more  extensive  than  this  indivi- 
dual case — I  recommend  that  attesting  witnesses  should  be  forthwith  ex- 
amined, while  the  facts  are  fresh  in  their  minds,  and  before  false  im- 
pressions can  be  made  upon  them:  and  further,  that  persons  who  are  ne- 
cessary witnesses,  as  attesting  witnesses  are,  or  any  others  who  are  in- 
tended to  be  examined,  should  not  be  employed  as  the  advisers,  agents, 
and  conductors  of  the  cause. 

I  come  then  to  the  account  of  the  execution,  and  it  is  to  be  observed, 
that,  on  the  responsive  allegation,  Mynn  has  introduced  fresh  witnesses 
to  the  execution;  to  previous  declarations  and  to  subsequent  recognitions: 
particularly  three  servants — a  footman  and  coachman  who  are  still  in 
his  service,  and  a  house-maid  who  lived  with  him  some  time  after  the 
deceased's  death.  It  sometimes  happens  that  fresh  evidence,  introduced 
to  prop  up  a  failing  cause,  only  the  more  completely  overturns  it 

The  coachman  says:  <<  The  footman  brought  a  message  at  six  in  the 
morning  to  get  ready  one  of  the  carriage  horses  as  soon  as  possible: 
Mynn  came  soon  afterwards — he  had  never  rode  a  carriage  horse  before: 
he  said,  he  was  going  to  Hammersmith — he  should  not  hurt  it — depo- 
nent let  him  out  of  the  gates:  it  might  be  near  seven  o'clock/'  Here 
then  was  a  sudden  and  hasty  plan — nothing  was  arranged  the  day  before 
with  Dr.  West;  if  he  was  there  at  all  on  the  first  of  June. 

Elizabeth  Price,  the  housemaid,  gives  a  very  different  account:  ''there 
was  no  haste,  nor  was  it  at  that  early  hour — the  deceased  herself  gave 
the  directions:"  she  deposes  to  various  previous  declarations — that  the 
deceased  was  quite  alert,  and  that  the  matter  was  previously  arranged: 
<'  two  or  three  days  before  the  deceased  told  her  that  West  and  two  gen- 
tlemen were  coming,  and  she  was  to  show  them  into  the  parlour." 
Here  is  not  one  word  of  West  being  there  the  day  before:  ''  deceased 
told  her  this  as  she  was  in  the  bedroom  dressing  her."  Not  speaking 
of  her  as  excessively  weak,  and  confined  to  her  bed:  indeed,  on  the  fol- 
lowing article,  she  speaks  to  a  recognition  two  days  afterwards.  ''  She 
was  happy  she  had  done  what  she  said  she  would  do  •  . .  deponent  was 
dressing  her,  was  lacing  her  stayi^:  the  deceased  did  not,  however,  go 
down  stairs  for  some  time  afterwards  on  that  day."  Sq  that  here  is  this 
poor  woman,  within  a  week  of  her  death, dying  of  a  cancer  in  the  breast, 
up  dressing,  having  her  stays  laced,  going  down  stairs,  though  she  had 
taken  to  her  bed  some  days  before,  and  was  in  her  bed  when  the  will  is 
alleged  to  have  been  executed. 

This  is  the  sort  of  adminicular  evidence  produced.  I  cannot  give 
much  credit  to  this  recognition;  and  I  may  as  well  now  notice  another, 
to  which  the  footman  is  brought  to  depose  on  the  day  after  the  alleged 
execution:  this  witness  says,  ''he  met  Mynn  on  the  top  of  the  stairs^ 
who  asked  him  to  go  into  the  deceased's  room:  deponent  asked  her  how 
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die  was — ^she  answered,  better;  and  added,  'I  hare  made  a  freab  will 
and  left  every  thing  to  your  master  for  his  kindness  to  me.'  '^  Now 
this  story  is  not  very  probable,  and  I  must  consider  it,  in  conjunction 
with  other  circumstances,  before  I  can  give  it  much  credence. 

To  return  then  to  the  evidence  of  the  execution:  West,  Wright,  and 
Hone  had  arrived:  Price  told  the  deceased,  that  West  and  another  gen- 
tleman were  come:  she  seemed  quite  pleased;  asked,  <<  What  sort  of  si 
gentleman?'^  It  was  a  short  stout  gentleman:  the  deceased  said,  <<she 
dared  say  it  was  Mr.  Hone."  This  was  a  lucky  gu^ss;  for  it  does  not  ap* 
pear  that  she  had  ever  seen  Hone,  and  his  beiog  brought  is  (according 
to  West)  West's  own  act;  and  he  admits  ^*  that  Hone  hatd  never  seen  the 
deceased  before  the  Sd  of  June,''  and  so  says  Wright  Price  states,  <<she 
was  then  sent  down  to  call  up  West:  she  went,  delivered  the  message^ 
and  West  went  up  alone,  with  papers  in  his  hand.  The  deceased  de- 
sired her  to  fetch  a  candle;  she  fetched  it,  placed  it  on  the  table;  West 
was  standing  by  the  bed  reading  soihe  writings  out  loud  to  the  deceased^ 
which  he  continued  during  all  the  time  she  was  in  the  room;  she  seem* 
ed  very  attentive,  laughed,  talked  to  him,  and  seemed  quite  pleased 
while  West  read  to  her."  Now,  West  says,  he  did  not  read  the  paper 
to  her;  but  how  incautious  it  was^  on  the  part  of  M ynn  and  of  his-  ad«' 
visers,  not  to  have  had  the  other  witnesses  up  to  hear  this  reading,  and 
laughing,  and  talking,  and  to  observe  these  pleasant  feelings. 

This  witness.  Price,  states  further:  '^West  continued  with  the  de- 
ceased no  great  while;  he  soon  went  down  stairs:  in  not  quite  an  hour 
afterwards.  West,  Wright,  and  Hone  returned  into  the  bed-room:  depo- 
nent came  out  of  the  .dressing-room  and  opened  the  door  for  them— miey 
remained  therein  about  half  an  hour— deponent  went  down  stairs  And 
saw  them  very  soon  after  all  come  down  stairs."  She  adds,  « When 
West  was  reading  the  will  to  the  deceased^  Mynn  was  down  stairs  with 
Wright  and  Hone:  she  heard  him  talking  to  them." 

It  is  difficult  not  to  suspect  that  the  whole  of  this  is  after-thoueht, 
fabrication, ,  and  falsehood:  it  is  difficult  to  make  a  fabricated  after- 
thought fit  well  in  with  a  former  fabrication:  truth  alone  is  consistent' 
Price's  account  is  materially  different  from  West's,  and  tends  to  throw 
an  additional  suspicion  on  the  case.  According  to  his  story,  there  i# 
not  one  word  of  Price's  coming  down  with  a  message  from  the  deceased; 
Mynn  is  not  left  talking  to  Wright  and  Hone,  but  is  op  stairs  in  the  ad- 
joining room:  West  states  that  twice:  there  is  no  reading  over.  West 
not  only  does  not  mention  it  in  his  deposition,  but  on  the  thirty-first  in* 
tecrogatory  he  admits  the  negative.  At  first,  on  interrogatory,  he  had 
answered,  '^  he  had  never  seen  the  will  before;"  but  afterwards  he  ap- 
pears to  have  recollected  what  he  had  deposed  as  to  his  interview  on  the 
1st  of  June,  and  corrects  it  by  erasure  and  interlineation. 

Now  as  to  the  date  and  sealing.  West  says,  <<  he  inserted  the  date;'^ 
Whitehead  says,  "  it  is  in  the  handwriting  of  Mynn."  West  says,  "the 
seal  was  affixed  in  the  adjoining  room  before  the  execution:"  though  he 
had  said  before,  in  chief,  ^^  that  he  had  no  recollection  of  the  matter." 

Price  says,  "she  carried  the  candle  into  the  deceased's  bedroom.'^ 
Wright  says,  ^Mie  did  not  take  notice  of  any  seal  when  he  attested;" 
Hone, — that  <<the  seal  was  affixed  below  stairs." 

All  these  contradictions  and  variations  raise  a  suspicion  that  truth  is 
not  at  the  bottom  of  this  account;  and,  though  I  do  not  place  any  sort  of 
rdiance  on  my  thing  thi^t  Hone  says,  as  forming  the  ground  of  my  judg- 
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menif  it  is  some  confirmation  of  his  testimony  that  West  himself  ad- 
mits, there  was  some  sealing  in  the  dining  parlour,  namely,  the  sealing 
up  of  the  will  in  an  envelope. 

There  is  a  still  more  striking  contradiction  to  West,  and  in  a  circum* 
stance  that  involves  the  whole  transaction  in  still  further  suspicion. 
West  states,  both  in  chief  and  upon  interrogatories,  <<  that  the  deceased 
having  signed  the  will,  he  carried  it,  so  signed,  down  stairs,  and  that  he 
and  the  other  two  witnesses  returned  immediately  up  stairs  (not  <<  in 
somewhat  less  than  an  hour,"  as  Price  says,  but  immediately:)  **  that 
the  deceased  then,  repeating  after  him,  acknowledged  the  signature  and 
published  it  as  her  will,  and  that  he  and  the  other  two  witnesses  attest- 
ed it  in  her  presence  and  in  the  presence  of  each  other:''  he  expressly 
'nvs,  <<  he  attested  it  in  the  presence  of  the  other  two  witnesses;"  but 
Wright  and  Hone  contradict  this  and  assert,  that  when  West  brought 
down  the  instrument,  both  the  deceased's  name  and  West's  were  sub- 
scribed and  the  ink  wet 

West  then — ^the  principal  witness — the  sole  witness  to  the  deceased's 
subscription— -is  directly  falsified  on  a  fact  which  could  scarcely  have 
escaped  his  attention,  and  respecting  which  Re  could  hardly  be  mistaken 
through  lapse  of  memory:  he  surely  must  be  laid  out  of  the  case;  not 
firom  this  alone,  but,  from  this  and  fnnn  a  variety  of  other  circumstances, 
he  cannot  be  relied  upon  as  to  any  one  fact  Whether  he  did  really  go 
up  stairs  and  the  deceased,  in  the  dying  state  in  which  she  then  was,  did 
repeat  these  words  of  acknowledgment,  or  whether  the  witnesses  signed 
below  stairs,  makes  no  great  alteration,  in  my  judgment,  as  to  the  insuf- 
ficiency of  the  evidence.  If  Hone  also  is  falsified,  the  case  would  rest 
upon  Wright  alone,  and  it  would  be  impossible,  under  all  the  suspicions 
of  this  case,  to  hold  his  evidence  sufficient  If  the  case  was  fair,  why 
adopt  this  extraordinary  mode  of  execution?  It  is  not  difficult  to  conjec- 
ture why  West  should  write  his  name  fresh  before  producing  the  will: 
it  might  induce  the  other  witnesses  the  more  readily  to  add  ttieir  names 
to  the  attestation:  but  if  they  were  really  intended  to  be  carried  up  to 
the  deceased,  why  should  either  she  or  West  subscribe  the  will  in  their 
absence?  why  should  not  they  have  heard  the  will  read  to  her,  when 
there  could  be  no  evidence  of  instructions  proceeding  from  her?  I  can- 
not help  thinking  that  the  very  proctor  in  the  cause  falsifies,  in  some  de* 
gree^  the  story  of  West  and  Wright,  or  at  least  proves  that  they  have 
given  difierent  accounts.  They  assert,  that  the  deceased  put  her  fore- 
nn^,  or  her  hand  on  the  signature,  and  acknowledged  it  to  be  her  hand- 
wnting:  that  is  the  whole  ceremony  according  to  both  their  depositions; 
but  the  story  which  had  been  told  to  the  proctor  was  much  more  formal, 
statina^  among  other  particulars,  that  the  deceased  went  over  the  signa- 
ture with  a  dry  pen.  The  two  witnesses,  however,  mention  nothing  of  the 
ceremony  of  a  dry  pen;  they  merely  say,  she  touched  it  with  her  band  qr 
fin^r:  and  yet,  pretending  that  a  dry  pen  had  been  used,  might  be  ma- 
terial, and  be  a  wilful  though  a  false  suggestion;  for  it  would  have  shown 
greater  alertness  and  activity  on  the  part  of  the  deceased  both  in  mind 
and  intention,  and  would  also  have  shown  her  ability  to  write,  and  be  a 
corroboration  of  West— the  only  witness  to  the  signing.  On  the  other 
hand,  if  she  was  not  able  to  write,  it  accounts  for  Mynn  and  West  go- 
ing up^  stairs  together,  and  then  bringing  down  the  paper,  as  if  just 
signed  by  the  deceased  and  West  The  case  is  not  wholly  without  eyi- 
dence  creating  a  suspicion  of  that  kind;  and  some  doubts  may  be  enter- 
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taiDed  whether  Mynn  and  West  went  into  the  deeeased's  room  at  thia 
time;  whether  they  did  not  merely  go  into  the  adjoining  room  and  theor 
bring  the  will  down  with  the  two  signatures  with  the  ink  wet,  in  order 
to  induce  Wright  and  Hone  to  add  their  signatures. 

Mr.  White,  who  attended  the  deceased  at  this  time,  and  who  appears 
to  have  given  a  very  fair  evidence,  describes  her  state,  and  is  entitled 
to  much  more  credit  than  Dr.  West,  and  the  associates  and  servants  of 
Mynn.  He  thus  relates  the  condition  of  the  deceased,  and  I  see  nothing 
to  impeach  his  credit 

<<From  October,  1826,  till  her  death,  he  was  the  constant  medical 
attendant  of  the  deceased:  he  frequently  observed  her  very  unhappy; 
and  with  spirits  depressed;  they  influenced  her  general  health:"  he 
then  speaks  to  her  lamenting  her  husband's  debts,  and  the  harassing  ap* 
plications  to  her  to  liquidate  them,  and  on  the  fifth  article  says:  **  She 
mformed  him  she  had,  by  will,  secured  to  her  husband  an  income  which 
would  render  him  independent;  and  that  it  was  a  very  hard  thing  she 
should  be  so  teazed,  considering  the  liberal  provision  she  had  so  made 
for  him."  Here,  then,  is  a  complete  recognition — in  her  last  illness-— 
of  the  will  of  1826,  and  it  corresponds  with  Liady  Hunter's  evidence, 
<<that  on  the  4th  of  May,  1827,  the  deceased  told  her  she  had  settled 
all  her  affairs." 

The  state,  however,  of  the  deceased's  health  is  more  completely 
spoken  to  by  Mr.  White,  in  his  evidence  on  the  thirteenth  article. 
'< During  the  last  ten  days  of  her  life,  in  consequence  of  her  bodily 
powers  having  become  very  much  worn  down  and  enfeebled,  she  con- 
tinued in  bed."  Yet,  two  days  after.  Price  says,  the  deceased  was  u|^, 
and  being  dressed.  <<  Her  right  arm  was  almost  completely  paralysed; 
and  her  hand  and  fingers  so  swollen  that  for  several  weeks  before,  and 
to  her  death,  she  carried  the  same  in  a  sling:  deponent  saw  her  write  a 
cheque  with  the  greatest  difficulty:  after  that  the  powers  of  her  arm  be- 
came much  more  diminished;  but  her  mental  powers  continued  unim^ 
paired  to  the  last  day  he  saw  her,  and  this  was  the  day  before  her  death. 
When  Mynn  returned  home  from  the  King's  Bench  prison  her  reco- 
very was  hopeless:  her  death  might  have  happened  at  any  time." 

This  state  then  of  her  mental  powers  renders  it  not  impossible  that 
Mynn  and  his  agents,  in  respect  to  this  paper,  did  not  venture  to  have 
any  conimunication  with  the  deceased,  lest  she  should  refuse,  if  not 
overcome  with  pain,  and  laudanum,  and  extreme  weakness,  to  express 
an  acquiescence  and  repeat  the  words  dictated:  but,  considering  h^  ex- 
treme debility — the  pain  she  was  enduring,  that  she  was  taking  lauda- 
num to  lull  it;  in  the  hands  of  this  husband  if  she  did  acquiesce  so  far 
as  to  repeat,  after  West,  the  acknowledgment  of  the  signature  and  the 
words  of  publication,  it  would  not  prove  satisfactorily  that  she  had  even 
subscribed  the  paper — much  less  approved  it:  and  looking  to  her  bodily 
infirmities, — that  for  the  last  ten  days  she  had  been  confined  to  her  bed; 
that  her  rieht  arm  was  almost  in  a  state  of  complete  paralysis:  that  the 
hand  and  fingers  were  swollen,  so  that,  several  weeks  before,  she  had 
great  difficulty  in  signing  a  cheque,  and  that  afterwards  the  powers  of 
the  arm  became  much  diminished;  yet  seeing  with  what  alertness  West 
describes  that  she  took  the  pen  and  made  the  signature;  seeing  how  well 
the  signature  is  written,  (for  the  names,  particularly  Mynn,  are  written 
freely  and  well),  and  finsdly,  that  the  attesting  witnesses — ^two  of  them 
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»t  least— do  not  see  her  Agiy  there  is  hut  too  much  reason  to  doubts 
whether  this  is  a  case  of  a  mere  failure  of  proof. 

At  all  events  the  evidence  is  not  sufficient,  in  my  judgment,  to  enable 
the  Court  to  pronounce  for  the  validity  of  this  will;  and,  as  the  husband 
was  the  conductor  of  the  transaction,  and  had  resorted  to  such  a  mode 
of  getting  this  paper  drawn  and  executed,  it  is  my  duty  to  accompany 
the  sentence,  pronouncing  against  the  wUl,  with  a  decree  condemning 
Mr.  John  Mynn  in  the  costs. 


MILLER  and  ROSS  v.  BROWN.— p.  209. 

A  widow  hATUig*,  after  the  death  of  her  husband,  delirered  a  wUl  made  durinj^  cover- 
ture to  her  executor  for  safe  custody,  such  delivery,  coupled  with  other  recognitions, 
amounts,  in  a  Court  of  Probate,  to  a  republication,  rendering^  it  a  new  will  of  which 
the  executors  are  entitled  to  a  general  probate. 

A  formal  republication  is  not  necessary  in  personalty,  as  to  which  no  publication  is  ne- 


This  was  a  business  of  granting  probate  of  the  will  of  Harriet  Miller, 
widow,  and  was  promoted  by  two  of  the  executors  against  a  brother  of 
the  deceased  (also  an  executor)  and  a  party  entitled  in  distribution 
in  case  of  an  intestacy.  The  will  purported  to  dispose  of  real  and 
personal  property;  it  was  made  during  coverture,  but  by  permission  of 
the  husband,  who  was  acquainted  with,  and  approved  of,  its  contents: 
he  died  on  the  16th  of  December,  1825:  and  his  widow  on  the  11th  of 
September,  1827.  The  evidence  fully  established, — that  after  the  death 
of  her  husband,  testatrix  frequently"  recognized  this  instrument  as  her 
will;  expressed  her  satisfaction  that  it  was  made;  and  that,  in  June,  1827, 
she  delivered  to  one  of  the  executors  a  tin  box,  which  she  informed  him 
contained  her  will  (and  in  which  it  was  found  after  her  death),  and  on 
the  evening  of  the  day  on  which  she  so  left  the  tin  box,  she  declared  to 
Pr.  Chichester,  a  physician,  whose  daughter  was  married  to  the  executor 
referred  to,  "  that  she  had  that  day  deposited  her  will  with  him.*' 

The  King^s  Advocate  and  Haggard^  in  support  of  the  will. 

Lushington  and  Pickard^  contra. 

Judgment. 

Sir  John  Nichoix. 

The  deceased  was  a  widow  at  the  time  of  her  death:  and  whether 
this  will  refers  principally  to  real  property  is  not  for  me  to  inquire.  It 
has  been  said,  that  it  is  necessary  to  show  a  republication  after  the  hus- 
band's death,  animo  republicandh  it  would  be  a  strange  doctrine  for 
this  Court  to  hold  that  a  formal  republication  is  necessary  for  a  will  of 
personalty  where  no  publication  is  necessary:  custody  is  a  sufficient  pub- 
lication of  personalty.  What  has  been  done  here  is  quite  sufficient 
Dr.  Chichester  speaks  to  a  very  strong  act  of  recognition,  which,  as  far 
as  concerns  this  Court  and  a  disposition  of  personal  property,  is  a  suffi- 
cient republication.  The  deceased  (within  three  months  of  her  death) 
brought  the  will  sealed  up  and  deposited  in  a  tin  box,  which  she  delivered 
to  one  of  her  executors  for  safe  custody,  and  so  it  remained  till  her 
death,  and  was  then  found.  ^  The  answers,  too,  admit  the  depositing 
and  finding. 

This  is  a  republication  to  all  intents  and  purposes,  and  the  instrument 
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80  delivered  becomes  a  new  will:  there  cannot  be  the  sli^test  doubt  as 
to  what  her  mind  and  intention  were;  she  did  not  consider  a  formal  re- 
publication  necessary,  but  she  adhered  to  the  disposition. 

What  effect  this  paper  may  have  upon  the  real  estate  it  is  not  for  this 
Court  to  determine,  but  it  is  clear  that  the  executors  are  entitled  to  a 
general  probate. 

The  costs  may  be  paid  out  of  the  estate. 


-2  ^,  CA.  i^^,      MACKENZIE  v.  HANDASYDE.~p.  211.  J^Tir. 

^  Where  the  execution  of  a  codicil  was  clandestinely^  and  without  prerioos  iostniction% 
f  ^^^  *.  obtained— from  a  testator  of  eighty— -only  one  month  before  deaths  by  the  son— the 
pereon  solely  benefitted— and  his  associates,  the  disposition  beings  contrary  to  the  re- 
peated former  acts  of  the  deceased^  the  clearest  proof  of  capacity  and  free  a|^cy  is 
necessary.  Codicil  pronounced  against,  and  the  son  condemned  m  costs.  s 
A  testamentary  instrument  may  be  established  against  the  evidence  of  all  the  subscribed 
witnesses,  but  such  a  case  would  require  to  be  supported  by  the  whole  res  geatmt  by 
strong  probability  arising  from  the  conduct  of  all  parties,  and  by  the  improbability  of 
the  practice  of  fraud,  circumTention,  or  undue  influence. 

Peter  Handastde,  died  on  the  20th  of  November,  1824.  Id  the 
following  month,  Thomas  Handasyde,  the  son  and  sole  executor  of  his 
will,  took  probate  thereof  and  of  a  codicil.  In  Easter  term,  1827,  a 
decree  <^to  bring  in  the  probate"  was  served  upon  the  executor  at  the 
instance  of  Allan  Mackenzie,  whose  legacy,  under  the  will,  was  revok- 
ed by  the  instrument  proved  as  a  codicil.  The  ;(vill  was  dated  on  the 
7th  of  September,  the  codicil  on  the  21st  of  October,  1824.  The  codicil 
alone  was  opposed. 

The  King^s  Jidvocate  and  Jiddamsy  for  the  codicil, 

Lushington  and  Dodson^  contra. 

Judgment. 
Sir  John  Nicholl. 

The  deceased  was  originally  a  common  soldier,  but  by  merit  raised 
himself  in  life,  and  became  Sergeant  of  the  45th  Regiment  •  In  1795, 
he  was  appointed  barrack-sergeant  at  Porchester,  at  which  time  Mr. 
Mackenzie,  the  party  in  the  suit,  was  barrack-master.  In  1810,  on  a 
memorial  of  his  services  being  presented  to  the  commander-in  chief,  he 
was  rewarded  by  an  ensign's  commission  in  the  Veteran  Battalion, 
went  on  service  to  Gibraltar,  and  returned  in  1814.  He  was  then  ap- 
pointed to  the  First  Royal  Veteran  Battalion,  which  he  joined  at  Ply- 
mouth, and  there  he  remained  till  the  regiment  was  disbanded  in  1816. 
In  that  year  he  married  Miss  Murray,  his  second  wife,  who  died  in 
May  1823.  In  August  the  deceased  removed  to  Hilsea,  where  he  re- 
sided for  some  time  with  Mackenzie;  and  he  afterwards  removed  to  a 
small  house  next  door,  in  which  he  died  on  the  20th  of  November 
1824. 

While  the  deceased  was  barrack-sergeant  at  Porchester,  a  sreat  friend* 
ship  was  formed  between  him  and  the  barrack-master,  Mackenzie,  not- 
withstanding their  disparity  in  rank;  and  this  mutual  attachment  con- 
tinued till  the  death  of  the  deceased.  How  far  Mackenzie  was  instru- 
mental in  procuring  his  commission,  does  not  appear,  but  it  is  pretty 
evident  that  he  assisted  the  deceased  with  money  to  fit  him  out  for 
Gibraltar  in  1810,  and  on  the  death  of  his  second  wife,  it  was  to  Mac- 
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kenzie's  house  that  he  retired;  he  wfts  an  inmate  there  for  some  time, 
then  took  a  house  next  door,  and,  in  two  wills  now  exhibited,  his  friend-* 
ship  and  obligations  to  Mackenzie  are  expressly  recognized;  and  there 
is  no  suggestion  that  any  quarrel  or  misunderstanding  had  arisen  be« 
tween  them. 

The  deceated  by  his  first  wife  had  an  only  child — a  son,  but  for  many 
years  was  alienated  from,  and  kept  up  no  intercourse  with,  him;  but 
the  grounds  of  that  alienation  need  not  be  inquired  into:  on  the  death 
of  his  second  wife,  in  1823,  the  deceased  did  not  even  know  where  to 
find  this  son;  he  did,  however,  at  length  discover  him,  and  a  reconcilia- 
tion took  place:  whether  this  was  chiefly  brought  about  through  the  in- 
tervention of  Mackenzie  is  not  very  important;  but  it  is  certain  that 
Mackenzie  went  to  London  with  the  deceased,  and  that  the  son  and  his 
wife  came  down  to  reside  with  the  deceased  at  Hilsea.  On  one  side  it 
is  alleged,  that  there  were  Bubaequent  disagreements;  on  the  other,  that 
the  son  and  his  wife  were  most  attentive,  and  that  the  deceased  was  very 
fond  of  them.  It  comes  out,  however,  from  the  son's  own  witness, 
Mary  Thompson,  <<that  the  son  and  his  wife  had  frequent  quarrels, 
which  often  proceeded  to  high  words,  and  once  even  to  blows.  On  one 
occasion  the  deceased  took  part  with  the  wife,  and  his  son  left  the  house, 
but  a  reconciliation  was  brought  about  and  in  a  few  days  he  returned." 
Here  then,  on  one  side,  are  long  and  uninterrupted  friendship  and  grati- 
tude to  Mackenzie,  down  to  the  very  time  of  the  deceased's  death:  on 
the  other  side,  towards  the  son,  long  alienation  of  affection,  reconcilia- 
tion in  18)93,  and  a  residence  together — ^but  not  quite  in  unbroken  and 
increasing  amity  and  regard. 

I  shall  next  look  to  his  testamentary  acts.  In  February  1824,  after 
the  son  and  his  wife  had  resided  with  the  deceased  for  some  months, 
when  the  reconciliation  and  attention  had  had  time  to  operate,  still  he 
made  a  disposition,  in  substance,  as  follows:  He  gave  Mackenzie  1000/. 
sterling — his  own  son,  the  dividends  of  the  residue  for  the  use  of  him- 
self and  of  his  wife,  with  an  absolute  power  of  disposal  to  the  survivor: 
he  also  gave  his  son  the  household  goods,  and  appointed  him  and  Mac- 
kenzie joint  executors.  The  son,  then,  had  only  the  interest  for  life  in 
about  3000/.,  the  amount  of  the  residue,  unless  he  survived  his  wife, 
who  was  placed  on  an  equal  footing.  The  bequest  to  Mackenzie  com- 
mences in  these  terms:  <<To  my  benefactor  and  highly  esteemed  friend.'' 
It  is  useless  to  inquire  the  extent  of  Mackenzie's  assistance  in  obtaining 
the  commission  and  fitting  him  out  for  Gibraltar,  in  1810:  here  was  a 
solemn  recognition  by  the  deceased  of  the  obligation  in  this  very  instru- 
ment, fourteen  years  afterwards:  and,  what  renders  it  more  strong,  this 
will  was  made  not  only  several  months  after  the  son  and  his  wife  bad  re- 
sided with  the  deceased,  but  they  knew  of  the  instructions;  were  actu- 
ally privy  to,  and  present  at,  the  execution  of  the  instrument;  and  were 
acquainted  with  its  contents.  This  will  also  marked  the  continuance  of 
his  want  of  confidence  in  his  son,  and  a  wish  to  protect  his  wife;  for 
Mr.  Mackenzie  was  joined  in  the  executorship,  and  she  was  nearly  as 
much  benefitted  as  this  son,  and  had  the  absolute  disposal  of  the  residue, 
if  she  survived  her  husband. 

The  son  was  dissatisfied  with  this  will,  and  used  his  best  endeavours 
to  get  it  altered  (and  this  may  account  for  his  apparent  attention  to  the 
deceased  at  the  time):  he  did  at  last  succeed  to  a  certain  extent,  and  a 
new  will  was  made,  but  in  a  very  suspicious  manner.     The  deceased, 
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BOW  in  his  80th  year,  was  rapidly  declining  of  mere  old  age;  and 
about  seven  months  after  the  former  will,  and  two  months  before 
his  death,  this  new  will  was  obtained:  not  by  employing  the  same 
solicitor,  not  with  the  privily  of  Mackenzie;  but  the  son,  Thomas 
,  Handasyde,  provided  an  attorney  from  Portsmouth,  and  a  friend 
from  Portsmouth,  to  manage  this  second  will.  It  is  not,  however, 
necessary  to  enter  into  a  detail  of  the  circumstances  attending  the  fae* 
turn  of  this  will,  as  its  validity  is  not  in  question.  But  to  what  ex« 
tent  does  it  vary  from  the  former  will?  Its  substance  is  shortly  this:  It 
bequeaths  1000/.  3  per  cent  stock,  instead  of  sterling  money,  to  Mac* 
kenzie;  but  there  is  still  the  expression,  <<  in  testimony  of  my  gratitude 
for  past  services  and  benefits  he  has  done  and  bestowed  to  and  upon 
me:''  here  therefore  is  still  the  strongest  recognition  of  his  obligations 
to  Mackenzie.  This  will,  however,  has  other  alterations.  The  son's 
wife  is  excluded  from  any  interest  in  the  residue;  the  son  takes  it  abso«^ 
lutely,  and  is  appointed  sole  executor.  Yet  his  own  evidence  shows, 
that  the  daughter-in-law  was  the  deceased's  favourite;  he  took  her  part 
in  the  conjugal  quarrels;  but  now  she  is  wholly  passed  over.  This 
will,  as  I  have  said,  is  not  opposed:  but  it  has  much  the  appearance  of 
being  the  act  of  the  son,  and  not  of  the  father.  Yet  this  was  the  highest 
point  to  which  Thomas  Handasyde  could  carry  the  alteration  of  the  dis- 
position by  this  instrument  of  September,  after  seven'  months'  dissatis- 
faction at  the  former  will:  and  so  long  as  the  deceased  had  strength  and 
firmness  to  resist,  the  total  exclusion  of  Mackenzie  could  not  be  efiected. 
Still,  in  six  We6ks  after  this  second  will  so  strongly  acknowledging  his 
gratitude  to  Mackenzie,  without  the  least  appearance  of  a  quarrel  or  dis- 
satisfaction, was  the  codicil  in  question  in  this  cause  made,  revoking  the 
bequest  to  Mackenzie  altogether.     It  is  in  these  terms: — 

^<  This  is  a  codicil  to  the  last  will  and  testament  of  me,  Peter  Handa- 
syde, which  will  bears  date  the  seventh  day  of  September  last  past,  and 
in  and  by  which  I  bequeathed  to  my  friend,  Allan  Mackenzie,  the  sum 
of  1000/.  stock,  part  of  2,350/.  stock  which  I  now  have  and  then  had 
in  the  three  per  cent  Bank  annuities.  Now,  upon  consideration  of  the 
affluence  of  my  said  friend,  and  that  I  ought  in  justice  to  consider  the 
interests  of  my  son  rather  than  a  stranger  in  blood,  I  do  hereby  abso- 
lutely revoke  and  make  void  the  said  bequest,  and  do  declare  that  my 
said  only  son,  Thomas  Handasyde,  shall  have  and  receive  in  the  nature 
of  a  bequest  or  legacy  the  said  sum  of  1000/.  stock,  and  also  all  and 
«very  part  of  my  estate  and  effects  whatsoever,  which  I  am  now  or  may 
be  possessed  of  or  entitled  unto  at  the  time  of  my  decease;  and  I  here- 
by declare  this  to  be  a  codicil  to  my  said  will,  and  recognize  and 
•again  appoint  my  said  son  Thomas  Handasyde  as  die  only  sole  executor 
as  well  of  the  said  will,  as  of  this  codicil  diereto.  In  witness  whereof 
I  have  hereunto  set  my  hand,  this  twenty-first  day  of  October,  1824. 

<<  The  mark  X  of 
Peter  Handasyde." 

<^  Signed  by  the  said  Peter  Handasyde  affixing  his  mark  hereto,  after 
the  same  being  fully  read  over  and  explained  to  him,  (he  then  being  in 
sound  mind  and  perfectly  aware  of  the  nature  of  the  codicil,  but  by  old 
age  and  affliction  unable  to  write  distinctly,)  in  the  presence  of — 

*<S.  Blyth,  Geo.  Vicat,  John  Williams." 

This  codicil  is  executed  by  the  mark  of  the  deceased,  though  he  had 
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fflgned  his  nanxe  to  the  will,  and  the  attestation  clause  is  totally  di£ferent 
from  the  usual  one*  This,  so  far  from  assisting  the  paper  as  evidence  of 
the  fairness  of  the  transaction,  shows  to  my  mind  some  doubt  as  to  the 
deceased's  capacity:  and  what  are  the  alleged  grounds  of  revocation? 
Mackenzie  is  still  recognized  as  his  friend,  and  the  reasons  assigned  re* 
specting  his  '^affluence''  and  his  being  ^<  a  stranger  in  blood''  existed  in 
February,  and  September,  when  the  testator  was  much  more  competent 
to  decide  on  the  weight  of  those  considerations.  The  deceased  had  now 
Ukea  to  his  bed,  was  within  a  month  of  his  death  by  decay  of  nature^ 
and  was  so  weak  in  body  as  only  to  be  able  to  make  a  scrawling  mark; 
he  was  scarcely  able  to  resist  importunity,  or  to  form  any  sound  judg- 
ment for  himself. 

On  the  face  then— onihe  very  surface  of  the  transaction— the  afiair  is 
suspicious,  and  with  the  admitted  dissatisfaction  of  the  son  at  both  the 
wills— the  last  only  executed  six  weeks  before,  by  which  the  change  in 
Mackenzie's  legacy  from  sterling  to  stock  was  made,  the  Court  would 
require  the  clearest  possible  evidence  of  the  factum  of  this  codicil.  It 
18  attested  by  three  T^itnesses,  Blyth,  WUliams,  and  Vicat  Blyth,  the 
attorney  and  drawer,  is  since  dedd,  and  his  death,  character,  and  hand- 
writing, have  been  pleaded.  The  evidence  to  his  character  is  somewhat 
conflicting:  there  are  several  witnesses  who  give  him  a  very  good  cha- 
racter; but  the  fact  is  clear,  that  he  was  rather  in  low  practice,  was  chiefly 
concerned  for  prisoners  and  smugders,  kept  no  office,  nor  clerk,  became 
an  habitual  drunkard,  and  died  in  consequence  of  his  intemperance, 
having  first  become  insane:  he  was  aot  of  that  high  character  in  his  pro- 
fession as  to  give  a  strong  assurance,  that  he  had  not  lent  himself  to,  or 
at  least  been  surprised  into,  the  making  of  this  codicil  under  the  direc- 
tions of  Thomas  Handasyde,  without  sufficiently  ascertaining  that  it  was 
the  free  and  voluntary  act  of  a  capable  testator. 

The  other  two  witnesses  have  been  examined,  and  if  they  are  credited, 
it  was  merely  the  act  of  the  son;  they  entertain  at  least  strong  doubts  of 
the  capacity  of  the  deceased.  These  witnesses  are  deposing  against  their 
own  act,  and  are  to  be  heard  with  considerable  caution;  if  fully  believed, 
there  would  at  once  be  an  end  to  the  case;  it  woul4  be  a  great  and  mani- 
fest fraud.  It  is  possible,  that  a  testamentary  instrument  may  be  esta- 
blished against  the  evidence  of  all  the  subscribed  witnesses;  but  such  a 
case  would  require  strong  supplementary  circumstances — would  require 
to  be  supported  by  the  whole  res  gestx — ^by  strong  probability  arising 
firom  the  conduct  of  all  parties, — and  by  the  improbability  of  the  prac^ 
tice  of  any  fraud  or  circumvention,  or  the  exercise  of  undue  influence. 

Both  these  witnesses  have  been  making  applications  to  Thomas  Han- 
dasyde, as  they  suggest,  for  promised  rewards.  From  that  circum- 
stance two  inferences  may  be  drawn:  they  probably  have  not  disclosed 
a  fraudulent  truisaction  from  honest  compunction  of  conscience;  but,  on 
the  other  hand,  if  the  transaction  had  been  fair,  would  they  have  made 
these  applications?  At  all  events,  if  they  are  discredited  they  make  no 
proof  of  theybc/um— that  must  be  established  by  other  evidence:  but  the 
rts  geatse — ^ways  a  strong  species  of  evidence — ^are  all  against  the  pro- 
bability of  the  act 

These  witnesses  are  the  friends  of  Thomas  Handasyde,  brought  by 
him  from  Portsmouth  wholly  without  the  knowledge  oif  Mackenzie:  in 
the  next  place,  it  is  a  night  transaction — Blyth  had  gone  to  the  Win- 
diester  sessions;  he  was  way-laid,  waited  for  on  the  road  at  his  return. 
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and  carried  to  the  deceased's  house,  where  the  codicil  was  prepared  and 
executed  between  8  and  11  o'clock  at  night  Blyth  had  dined  with  a 
friend  on  the  road;  he  might  have  been  rather  elevated,  for  he  had  no 
objection  to  indulge  a  little  freely  in  liquor;  but  it  does  not  appear  that 
he  was  intoxicated  ?  and  there  were  refreshments  at  the  deceased's  after 
the  business  was  over.  If  the  deceased  was  so  willing  and  so  capable, 
where  was  the  necessity  for  such  haste?  It  is  not  stated,  that  he  had  any 
sudden  attack.  Why  not  wait  till  the  next  day,  and  let  this  codicil  be 
made  in  broad  day-light?  Abundance  of  persons,  competent  to  attest^ 
were  close  at  hand.  Why  not  call  in  the  medical  attendant  or  respecta^ 
ble  neighbours?  Why  has  it  been  necessary  to  resort  to  declarations 
either  before  or  after,  and  to  opinions  upon  capacity?  Witnesses  so 
easily  mistake  times  and  dates,  that  some  of  the  declarations  may  possi- 
bly apply  to  the  will  of  September.  The  transaction  being  so  manifestly 
conducted  by  Thomas  Handasyde  and  his  associates,  the  disposition  so 
contrary  to  the  former  wills,  and  to  the  very  recent  will  of  September, 
it  requires  the  clearest  proof  both  of  capacity  and  free  agency. 

There  is  a  piece  of  evidence,  introduced  on  the  part  of  the  son,  to 
which  it  is  necessary  to  advert,  though  I  notice  it  with  extreme  reluc- 
tance. The  curate  of  the  parish  attended  as  a  clergyman  on  the  deceas- 
ed, who  was  a  devout,  conscientious  man,  and  was  desirous  of  receiving 
the  sacrament;  but  he  being  in  this  weak  state,  the  curate  thought  it 
proper,  before  administering  the  sacrament,  to  undertake,  upon  the  re* 
presentation  of  Mr.  Handasyde,  to  interfere  about  this  will  in  the  fol- 
lowing manner.  <^The  deponent  was  informed  by  Mrs.  Handasyde, 
that  the  deceased  was  distressed  in  his  mind  on  account  of  his  will  made, 
in  some  measure,  in  favour  of  Mr.  Mackenzie. ''  He  does  not,  how- 
ever, on  this  ask  the  deceased  whether  he  had  any  distress  of  mind  on 
such  point:  but  ^<he  told  the  deceased,  it  was  essential  his  mind  should 
be  quite  free  before  he  could  receive  the  sacrament;  and  asked  him  what 
had  occurred  on  his  son's  part  to  prevent  his  leaving  his  property  to 
him?  The  deceased  spoke  of  his  son  having  been  somewhat  wild  for* 
merly.  But  on  deponent's  talking  further  with  him,  and  pointing  out 
to  him  that  it  was  his  duty  to  take  care  of  his  only  child,  the  deceased 
made  up  his  mind  to  do  so;  at  least  the  deponent,  after  having  adminis- 
tered the  sacrament  to  the  deceased,  which  he  did  when  he  had  ascer- 
tained his  mind  was  in  a  fit  state  to  receive  it,  and  free  from  distress, 
left  him  with  a  firm  impression  that  be  intended  to  leave  the  property 
which  he  had  given  to  Mackenzie,  to  his  son;  and  that  his  mind  was 
relieved  by  that  resolution:  this  must  have  been  before  the  25th  of  Oc- 
tober." Here,  then,  was  this  pious  man,  so  ill  that  the  sacrament  was 
about  to  be  administered  to  him;  but,  under  a  supposition  that  he  had 
left  his  property  from  his  only  son  to  a  stranger,  tiie  witness  undertook 
to  determine  that  his  mind  was  not  in  a  fit  state  to  receive  the  sacrament 
till  he  had  acquiesced  in  the  propriety  of  altering  his  will.  It  also  ap- 
pears from  the  answer  of  this  witness,  upon  interrogatory,  that  ^'  in  the 
summer  of  1824,  Thomas  Handasyde  and  his  wife  called  upon,  and  asked 
him  to  interfere  with  the  deceased  on  account  of  the  will  in  favour  of 
Mackenzie:  they  complained  of  the  deceased's  partiality  for  him:  the 
respondent  declined  interfering."  Here,  then,  both  the  son  and  his 
wife  apply.  <<  Respondent  did  express  his  surprise,  as  interrogate,  that 
Mackenzie  should  want  any  money  from  the  deceased's  estate,  when 
there  was  barely  enough  for  him  to  leave  his  son."    But  how  did  he 
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« 

know  all  this;  aad  why  did  h&  afterwards  interfere  on  grounds  of  this 
kind?  I  am  of  opinion  that  this  was  a  degree  of  influence  and  impor- 
tujiity  that  the  deceased  was  not,  at  that  time,  capable  of  resisting  He 
might  have  a  testable  capacity,  but  that  will  not  meet  all  the  demands 
of  the  law,  and  supply  the  want  of  evidence  of  instructions,  and  over- 
come all  the  difficulties  and  suspicions  under  which  this  codicil  labours. 
As  to  the  refusal  of  the  sacrament,  what  importunity,  what  influence 
could  be  more  undue? — even  assuming  that  all^  which  occurred  is  cor- 
rectly related,  and  with  the  true  colour,  though  that  may  be  doubted; 
for  the  fact  is  not  expressly  pleaded  so  as  to  cross-examine  to  it  Sup- 
pose this  gentleman  had  been  told,  as  the  real  fact  was,  that  this  bequest 
to  Mackenzie  was  a  mere  debt  of  gratitude — ^that  he  had  so  recorded  it  j 
in  both  his  wills,  (the  deceased  might  perhaps  think,  that  had  he  not 
experienced  the  kindness  of  Mackenzie,  he  might  have  had  nothing  to 
have  given  this  son)  could  his  interference  have  been  justified?  Or  if 
this  fact  was  concealed  from  the  curate,  such  concealment  was  an  impo- 
sition practised  upon  him.  But,  on  the  other  hand,  suppose  the  deceas- 
ed had  left  every  thing  to  the  son,  and  Mackenzie  had  induced  this 
clergyman  to  interfere  and  get  him  1000/.  legacy  by  a  codicil,  telling 
him — that  till  he  had  discharged  the  debt  of  gratitude  he  owed  Macken- 
zie ^'  his  mind  was  not  free" — ^<  was  not  in  a  fit  state  for  the  holy  sacra- 
ment;" what  would  have  been  said  of  a  codicil  so  obtained  by  Mac- 
kenzie? ' 

The  state  of  firmness  of  the  deceased's  mind  at  this  period  could  not 
have  been  ^reat;  for  the  curate  states,  that  after  the  conversation  to 
which  he  has  deposed,  he  never  went  to  the  deceased  again.  His  evi- 
dence, then,  does  not  give  a  more  favourable  impression  of  the  case:  at 
all  events  it  will  not  supply  the  proof  of  the  factum — the  continuance 
pf  intention,  and  capacity:  it  goes  no  further  than  to  show,  that  at  one 
time  (whenever  it  was)  the  deceased,  under  the  pressure  of  this  impro- 
per interference,  seemed  to  acquiesce. 

Tb^re  is  a  recognition  relied  upon,  and  spoken  to  by  Mrs.  Robertson, 
an  old  markswoman  of  seventy-five;  and  there  is  also  something  of  a 
recognition  deposed  to  by  Mary  Thompson,  the  nurse:  but  the  Court 
cannot  rely  much  on  their  recollection  of  declarations  made  three  or  ' 

four  years  before,  nor  of  the  time  at  which  they  were  made,  nor  of  the 
transaction  or  instrument  to  which  they  might  apply.  They  are  not 
sufficient  to  counterbalance  the  other  defects. 

A  codicil,  then,  obtained  under  circumstances  already  adverted  to, 
and  so  completely  opposed  to  the  repeated  acts  of  the  deceased,  when  of 
sound  and  perfect  mmd,  requires  evidence  going  much  more  directiy  to 
instructions,  to  volition,  and  to  capacity.  The  son,  after  seven  months' 
dissatisfaction  at  the  will  of  February,  though  he  was  privy  to  i\s  factum^ 
could  only,  in  September,  set  the  deceased  to  reduce  the  mark  of  grati- 
tude to  his  friend  from  sterling  money  to  stock;  and  that  will  has  every 
appearance  of  being  the  deceased's  ultimatum. 

When,  however,  the  Court  sees,  after  this  old  man,  in  his  80th  year, 
had  taken  to  his  bed,  the  son,  by  himself  and  his  friends — by  a  minis- 
ter of  the  Church — holding  out,  in  efiect,  excommunication  to  this  pious 
old  man,  if  he  left  this  token  of  gratitude  to  his  benefactor,  inst^  of 
leaving  every  thing  to  his  son;  when  it  sees  also  the  son  getting  these 
associates  of  his  own  from  Portsmouth  in  the  night,  in  such  haste  as  to  \ 

watch  Blyth's  return;  and^  procuring  the  execution  of  this  codicil  by  a 

Vol.  rv.  la  •  ^ 
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mere  mark  without  any  respectable  and  disinterested  person  being  pre- 
sent; it  cannot  but  hold^  that  this  conduct  and  the  whole  transactioa 
bear  such  strong  marks  of  unfairness,  and  are  exposed  to  such  strong  sua- 
picions  of  fraud,  that  it  must  pronounce  against  the  codicil:  and  I  hardly 
think  the  Court  would  be  doing  justice,  and  using  sufficient  endeavour 
to  prevent  similar  applications  when  parties  are  in  this  condition,  if  it 
did  not  accompany  that  sentence  with  a  condemnation  of  the  son  in 
costs. 


»»<« 


BARWICK  V.  MULLINGS  and  Others— p.  225. 

IsL  A  pa^f— oommencine  "Memorandum  of  my  intended  win»'*  but  dispontiTe  in 
terms^signed*  and  intended  to  operate  if  no  more  formal  will  was  made^  is,  unleai  re- 
Toked,  entitled  to  probate. 

Sd.  Neither  instnictionsy  nor  a  will  drawn  up  therefrom  (which*  though  in  tiie  deceaa* 
ed's  poesesrion  for  several  months,  was  not  executed  nor  shown  to  be  finally  deter* 
mined  on)  will,  either  as  entiUed  to  probate  or  as  letting  in  an  intestacy*  revoke  such 
a  paper. 

Lushington  and  Pickardy  for  paper  No.  1. 

Dodson  and  Nicholl,  in  support  of  paper  A. 

The  King^s  Jldvocaie  and  Phillimore,  on  behalf  of  the  vridowi  and 
for  an  intestacy. 

Jttdgment. 
fer  John  Nicholl. 

In  this  case  there  are  three  parties  before  the  Court:  first,  William 
Barwick^  a  nephew  and  one  of  the  residuary  legatees  in  the  paper 
which  he  propounds,  marked  No.  1;  secondly,  Phoebe  Barwick,  a  niece 
and  executrix  in  a  paper  of  a  former  date,  marked  A,  which  she  pro- 
pounds; and,  thirdly,  Hannah  MuUings  the  widow,  who  opposes  both, 
and  contends  for  an  intestacy. 

The  deceased,  Joseph  MuUings,  died  on  the  16th  of  November  1827^ 
and  left  a  widow,  a  sister,  and  four  nephews  and  neices  entitled  in  dis- 
tribution. His  property,  which  is  all  personal,  was  nearly  of  the  value 
of  11,000/. 

Of  the  papers  propounded,  paper  A,  the  earliest,  begins:  <^This  is  a 
memorandum  of  my  intended  will;''  but  It  goes  on  throughout  in  dis- 
positive terms;  it  appoints  executors,  is  dated  and  signed  by  the  deceas- 
ed himself,  and  the  character  of  the  signature  is  different  from  that  of 
die  body  of  the  instrument. 

In  legal  consideration,  this  paper  upon  the  face  of  it,  being  subscribed 
by  the  testator,  would  be  a  finished  and  perfect  paper.  The  subscribing 
it  would  be  prinjta  facie  evidence  that  the  deceased  intended  by  that 
act  to  give  it  effiict;  and  that,  though  he  began  it  as  a  memorandum,  yet 
as  he  went  on  t6  use  dispositive  terms  and  finally  signed  it,  he  altered 
his  mind  and  converted  it  into  an  operative  instrument;  more  especially 
as  the  body  of  it  is  not  in  the  handwriting  of  the  deceased;  so  that  the 
signature  could  not  have  been  carelessly  and  thoughtlessly  added,  but 
intentionally  and  upon  consideration;  nor  is  there  any  thing  to  show 
that  he  intended  to  do  any  further  act  to  this  particular  instrument 
Still  the  term  *<  memorandum  of  my  intended  will,"  would  raise  a  suflB- 
eient  doubt  to  let  in  evidence  of  circumstances,  whether  it  was  finished 
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in  order  to  have  effect,  or  only  as  a  ddiberatiye  memorandam.(a^  Parol 
evidence  then  being  let  in,  the  history  of  the  deceased  and  of  this  paper 
may  give  to  bis  intentions  a  more  decided  character. 

The  deceased  had  been  a  butcher,  but  was  retired  from  business:  he 
was  married  to  his  second  wife,  and  had  been  in  that  state  for  about  six* 
teen  years;  but  it  is  impossible  to  describe  his  life  as  the  happiest  state  of 
connubial  bliss,  for  he  and  his  wife  did  not  live  on  the  most  harmonious 
or  comfortable  terms  together.  It  is^  clear  that  he^  had  no  thought  of 
dying  intestate;  the  instruments  propounded  as  well  as  the  parol  evi- 
dence establish  that  fact  beyond  all  doubt:  he  was  aware  that  under  an 
intestacy  the  law  would  give  his  widow  half  his  property  absolutely, 
and  he  was  determined  to.  guard  against  that  course  of  distribution:  he 
had  a  sister  living  who  had  children,  he  had  also  other  nephews  and 
nieces;  and  he  meant  therefore  to  provide  for  his  wife  by  what  he  con- 
sidered a  handsome  income  for  her  life,  but  on  her  death  to  divide  the 
bulk  of  his  fortune  among  his  own  relations:  he  seems  also  to  have  been 
aware,  that  his  wife  had  the  same  knowledge  of  the  distribution  which 
the  law  would  make,  viz.  that  she,  as  widow,  would  take  half  absolute- 
ly; while  she  appears  to  have  differed  entirely  from  her  husband  in 
opinion,  that  a  mere  life  interest^  in  the  produce  of  that  moiety  would 
be  a  handsome  provision  for  her:  she  preferred  the  moiety  absolutely, 
and  entertained  no  great  hopes  tha^a  testamentary  distribution  by  the 
husband  would  be  more  favourable,  or  even  as  favourable,  to  her  as  that 
disposition  which  the  law  would  niake. 

In  this  state  of  opinions  the  deceased  apparently  thought,  that  it  would 
tend  much  to  domestic  peace,  if,  in  whatever  testa^ientary  arrangement 
he  might  wish  to  make,  the  act  were  done  without  the  privity  of  his 
wife.  Mr.  Richard  Barwick,  who  had  married  the  deceased's  sister, 
was  much  in  his  confidence,  was  consulted  by  him  frequently  upon  the 
subject,  but  always  when  Mrs.  Mullings  was  not  present,  and  if  she 
approached  the  conversation  was  dropped.  The  deceased  and  Barwick 
used  often  to  go  out  together  in  the  deceased's  gig  on  a  Sunday — the 
only  day  when  Barwick  was  not  engaged-^and  it  appears,  that  accord- 
ing to  an  arrangement  between  them,  on  the  first  Sunday  in  April  1820, 
they  met  at  the  house  of  Barwick,  where  by  the  deceased's  instructions, 
and  in  his  presence,  he  wrote  paper  A:  and  the  deceased  read  it  over, 
approved  of  it,  and  signed  it;  it  was  then  sealed  up  in  the  deceased's 
presence,  who  desired  Barwick  to  keep  and  take  care  of  it* 

Now,  if  the  parol  evidence  stopped  here,  and  if  the  deceased  had  died 
the  next  hour,  or  the  next  day,  there  can  be  no  doubt  that  this  instru- 
ment would  have  been  valid:  but  further,  a  presumption  of  abandonment 
would  not  attach  to  it;  the  instrument  was  not  unfinished,  the  deceased  in- 
tended to  do  no  more  in  order  to  give  it  effect:  it  was  signed — sealed  up-^ 
and  deposited  for  safe  custody  in  the  hands  of  one  of  the  executors. 
£ven  if  the  deceased  had  at  this  time  expressly  declared  that  he  intend- 
ed to  have  a  wiU  formally  prepared,  still  this  paper  would  be  deemed 
his  will  till  he  had  executed  a  more  formal  instrument,  however  long 
delayed;  in  addition,  however,  to  the  evidence  that  he  did  not  like  the 
trouble  or  expense  of  making  a  formal  will,  the  deceased,  shortlv  after 
its  execution,  strongly  recognized  this  instrument  as  his  will.  Unless 
therefore  there  be  some  act  of  revocation,  paper  A  will  have  operation. 

(a)  S«e  MitcheU  v.  llilchcll,  supra,  p.  39. 


ICXK  Barwick  v.  Mullimgs.  M.  T.  1828. 

Thus  matters  remained^  till  1826:  when  Barwick,  by  the  deceased^s 
desire,  brought  A  in  his  pocket,  and  in  the  course  of  one  of  their  drives 
the  deceased  said,  he  wished  to  read  it  and  make  some  alterations  therein : 
the  seal  was  broken  and  the  will  read  both  to,  and  by,  the  deceased. 
He  said,  <<  It  was  not  to  his  mind,  and  that  he  thought  of  making  an 
alteration;"  but  he  did  not  say  what  alteration,  nor  can  Barwick  recol- 
lect whether  this  was-  before  or  after  some  oHence  which  Joseph  Fan- 
thorn,  his  nephew;  had  given  the  deceased  while  living  in  his  service; 
he  rather  thinks  before;  nor  did  the  deceased  appear  to  have  made  up  his 
mind  respecting  the  alteration,  nor  specify  whether  it  was  trifling  or 
considerable,  only  that  it  was  some  alteration.  The  will  was  returned 
to  Barwick,  and  they  agreed  to  c6nfer  again  upon  a  future  Sunday. 
They  did  accordingly  consult,  and  after  that  second  conference,  the  de- 
ceased took  the  will  with  him,  kept  it  two  or  three  days,  then  left  it  with 
Mrs.  Barwick,  and  subsequently  told  Barwick,  <<  he  was  afraid  Mrs. 
Mullings  should  get  hold  of  it:''  and  it  remained  in  Barwick's  hands 
till  after  the  deceased's  death. 

Here,  then,  after  six  years,  was  not  only  adherence  to,  but  a  complete 
demonstration,  of  confidence  in  Barwick  and  confirmation  of  this  in- 
strument; he  treated  it  in  every  respect  as  his  will;  he  talked  indeed  of 
making  some  alteration — what,  he  did  not  state;  but  after  repeated  pe* 
rusals  and  considerations  he  again  deposited  it  with  one  of  the  executors. 
In  point  of  legal  validity  this  instrument,  though  described  at  the  outset 
as  a  ^<  memorandum,"  but  being  testamentary  in  terms,  then  signed,  thus 
deposited  originally,  thus  revised  and  reconsidered  after  six  years,  thus 
again  deposited,  is  as  much  to  be  considered  the  will  of  the  deceased  as 
to  his  personal  property  (and  he  had  no  other,)  as  if  it  had  been  executed 
and  attested  in  the  most  formal  manner:  it  was  his  will  till  he  had  al- 
tered or  revoked  it  by  some  other  valid  instrument 

The  question  then  comes  to  the  validity  of  the  other  papers  propound- 
ed: for  intestacy  seems  quite  out  of  the  consideration;  it  would  be  as 
much  against  the  manifest  wishes  and  intentions  of  the  deceased  as 
against  legal  construction. 

The  matter  rested  till  the  spring  of  1837,  when  the  deceased  and  Bar- 
wick had  further  conferences,  and  Barwick  sketched  him  out  a  sort  of 
skeleton  will,  leaving  blanks  to  be  filled  up  with  the  description  of  per- 
sons and  premises.  This  paper  he  left  with  the  deceased;  at  the  same 
time  advising  him  to  apply  to  a  professional  person  and  recommending 
Mr.  CoUingwood.  From  this  paper,  or  in  some  way  or  other,  the  de- 
ceased himself  wrote  No.  1,  the  paper  propounded  by  William  Barwick, 
but  the  skeleton  will  drawn  up  by  Richard  Barwick  has  not  been  pro- 
duced, and  was  probably  destroyed  by  the  deceased,  when  be  had  writ- 
ten No.  1. 

This  paper  is  hardly  intelligible;  it  has  no  date;  it  has  executors,  and 
the  disposition  made  by  it  varies  a  good  deal  from  the  former,  and  is 
more  favourable  to  the  Barwicks,  more  unfavouraible  to- the  Fanthorns, 
Joseph  Fanthorn  having  only  a  legacy  of  50/.  instead  of  50/.  a  year:  but 
«till  it  adheres  to  the  intention  of  providing  for  the  widow  by  an  annuity 
of  250/.,  though  a  house  and  a  legacy  of  100/.  are  given  her  in  addition. 
This  paper,  thus  drawn  out  in  a  most  insuflScient  way,  the  deceased,  in 
May  1827,  carried  to  Mr.  CoUingwood  as  instructions.  Like  A,  it  con- 
tained no  disposition  of  the  residue — that  was  only  added  by  Colling- 
iropd  after  conversation  with  the  deceased;  and  no  executors  were  named 
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least  none  are  written  down.  CoUingwood  details  what  passed 
upon  the  occasion  of  the  deceased's  coming  to  him,  "  That  the  deceased 
came  alone — in  the  morning — professed  to  be  in  a  burry — delivered  to 
him  No.  ly  as  instructions  for  his  will — they  were  read  over  to  him — 
the  necessary  alterations  and  additions  made,  and  the  interview  lasted 
about  half  an  hour,  but  there  was  no  lengthened  conversation — the  de- 
ceased being  impatient  to  go." 

It  was  in  this  hurry  that  he  gave  these  imperfect  instructions;  and  this 
was  the  only  communication  that  he  had  with  CoUingwood  as  to  the  con- 
tents of  No.  1,  and  it  is  from  this  interview  that  the  Court  is  to  decide 
that  No.  1  is  the  last  will.  What  might  be  the  effect  of  CoUingwood's 
evidence  if  no  former  will  existed  and  the  deceased  had  died  imme- 
diately, with  strong  circumstances  to  support  the  intention  of  the  dis- 
position thus  made,'  is  not  the  question  for  my  decision,  for  there  is  a 
former  will  long  adhered  to  and  confirmed.  He  had  some  misunder- 
standings with  parts  of  his  family-— with  his  nephews  William  Barwick 
and  Joseph  Fanthorn — before  these  instructions  were  given:  that  with 
William  Barwick,  the  father  admits  to  have  been  temporary;  and  be- 
tween these  instructions  and  his  death,  he  may  have  thought  less  unfa- 
vourably of  Joseph  Fanthorn. 

Mr.  CoUingwood,  as  I  have  said,  had  no  second  interview  with  the 
deceased  respecting  these  instructions,  but  from  them,  given  in  a  hurry 
(and  it  might  be  under  a  temporary  impression,)  the  draft  of  a  will  was 
prepared,  and  an  engrossed  copy  sent  to  the  deceased  ready  for  execu- 
tion. The  fair  copy  varies  in  several  respects  from  the  instructions, 
and  is  of  considerable  length,  being  no  less  than  thirteen  sheets  of  paper. 
It  was  given  to  the  deceased  on  the  29th  of  May,  and  remained  in  his 
possession  till  the  time  of  his  death,  on  the  16th  of  November,  but  no 
execution  took  place,  nor  any  thing  tantamount  to  it  CoUingwood  fre- 
quently saw  the  deceased-.-asked  him  when  it  should  be  finished-— 
pressed  him  to  bring  it  to  a  close— but  he  could  not  prevaU;  he  never 
obtained  even  a  declaration  that  he  had  read  and  approved  it:  all  he  got 
were  complaints  of  its  length,  or,  as  the  deceased  expressed  it,  in  lan- 

Sage  not  very  inappropriate  to  his  condition  of  life^  it  was  <<  gallows 
ag.*' 
-  To  his  friend  Barwick  he  disUked  the  phraseology,  '^  there  were  so 
many  ^aforesaids:'  he  could  not  understand  it,  it  puzzled  him.^'  Bar- 
wick offered  his  assistance  to  explain  it, — he  read  part — ^Bht  there  was 
no  direct  approval: — the  fact  is,  there  are  marks,  some  of  which  show 
that  he  thought  it  incorrect  in  parts,  and  wished  it  altered  in  other  parts 
-^and  he  dc»clined  to  execute,  for  so  the  non-execution  must  be  consi- 
dered; since  if  it  was  only  reluctance  arising  from  a  difficulty  of  under- 
standing it,  he  would  have  gone  (for  he  was  well  enough)  to  CoUing- 
wood and  obtained  an  explanation:  the  expense  had  been  now  incurred 
-—that  could  not  be  the  objection. 

Against  this  conduct  it  would  not  be  possible  for  me  to  decide  that  he 
quite  approved  of  the  disposition:  might  he  not  begin  to  doubt  and  he- 
sitate as  to  the  propriety  of  executing  it?  He  was  taken  Ul — ^the  instru- 
ment was  in  the  room— he  saw  Barwick — he  frequently  was  alone  with 
his  apothecary-^still  he  took  no  steps  to  execute.  The  evidence  is 
pretty  strong  to  show  that  the  wife  gave  no  great  facilities  for  making 
or  completing  any  testamentary  disposition;  but  there  is  no  evidence,  on 
the  other  handy  in  any  degree  satisfying  me  that  the  deceased  now  wish- 


109  Barwick  r.  Muilinqs.  M.-  T.  1828. 

ed  to  execute  this  will  making  the  exact  disposition  of  property  it  con- 
tained: he  desired  to  see  Barwick — he  wished  to  see  CoUingwood — ^he 
was  in  possession  of  his  understanding,  but  non  constat  that  he  did  not 
intend  to  make  alterations  in  this  instrument,  which  for  six  months  he 
had  declined  to  execute,  though  reminded  and  requested  by  CoUingwood 
and  urged  by  the  approach  and  continuance  of  illness.  It  is  true  that 
Mr.  CoUingwood  says,  <<he  has  no  doubt,  that  No.  1,  as  altered  by  the 
deceased  on  his  interview  with  him  on  the  21st  of  May,  contained  the 
testamentary  intentions  of,  and  was  fully  approved  by,  the  deceased:'' 
but  this  conversation  six  months  before  his  death,  was  hurried — he 
might  have  changed  his  mind :  and  this  does  not  quite  rest  on  inference 
and  conjecture,  for  there  is  direct  evidence  that  he  did  wish  alterations 
in  that  paper,  in  order  to  assimilate  it  in  some  degree  to  the  disposition 
under  A.,  particularly  in  favour  of  Fanthom,  towards  whom — after  time, 
the  great  softener  of  resentments,  had  elapsed,  and  when  from  the  re- 
flections of  a  sick  bed  and  the  approach  of  death  his  heart  would  natu- 
rally relent— he  might  feel  forgiveness,  and  wish  to  bestow  upon  him  a 
larger  share  of  his  property  than  he  proposed  in  No.  1.  That  within 
three  days  of  his  death,  he  contemplated  some  alteration  favourable  to 
Joseph  Fanthorn,  and  that  he  wished  to  see  Barwick  about  settling  his 
afiairs,  is  deposed  to  by  Parrett,  who  was  attendant  on  the  deceased  as 
his  nurse:  and  her  evidence  is  confirmed  by  a  note  she  wrote,  upon  the 
occasion  of  his  conversation  with  her;  which  note  she  delivered  to  Bar- 
wiiiK,  on  the  evening  of  the  same  day:  so  that  her  account  is  no  after- 
thought; she  acted  upon  it  at  the  time;  and  there  is  no  reason  to  doubt 
its  truth,  for  it  accords  with  probability,  with  the  evidence  of  the  boy, 
MQuff,  and  with  the  conduct  of  the  deceased  in  not  executing  this  will. 

Under  these  circumstances  it  would  be  contrary  to  all  the  principles 
of  this  Court  to  pronounce  for  No.  1. — ^there  being  no  reason  to  suppose 
that  imperfect  paper  contained  his  final  intentions.  The  case  therefore 
reverts  back  to  paper  A.  That  instrument,  having  been  signed,  ap- 
proved, revised,  confirmed^  restored  to  its  former  custody,  and  adhered 
to  for  00  many  years,  and  containing  a  disposition  eonformable  at  the 
last  to  the  deceased's  intentions — he  being  determined  to  die  testate;  to 
provide  for  his  wife  by  this  annuity  of  250/. ;  to  leave  the  bulk  of  his  for- 
tune among  his  own  relations;  and  reverting  to  his  purpose  of  including 
Fanthorn  in  his  bounty  (whether  or  not  wim  any  slight  alterations  can- 
iiot  be  ascertained) — I  am  of  Opinion  that,  till  any  meditated  alterations 
had  been  legally  and  effectually  made,  paper  A.  was  to  be  esteemed  the 
will  of  the  deceased,  and  must  be  pronounced  for. 

Lttahingtan^  moved  the  Court  to  decree  William  Barwick's  costs  to 
be  paid  out  of  the  estate. 
Per  Curiam. 

Though  there  was  a  <^  justa  causa  litigandi"  in  William  Barwick,  it 
does  not  follow  that  he  is  entitled  to  his  costs  out  of  the  estate:  how- 
ever, upon  the  whole,  thinking  that  it  was  necessary  for  him  to  bring  the 
matter  before  the  Court,  I  will  allow  his  costs  out  of  the  estate:  but  the 
widow  certainly  is  not  entitled  to  any  indulgence.  The  party,  who 
has  established  paper  A,  will  of  course  take  her  expenses  out  of  the 
4S8tate. 
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Where  a  testator  executed  a  will  and  two  codicils,  and  afterwards  had  a  new  will  and 
certain  bonds  i>repared  which  were,  in  conjunction,  to  dispose  of  his  proper^,  on 
the  same  principle  as  his  former  will,  and  died  when  preparing  to  sign  the  new  willf 
firsts  the  execution  being  thus  finally  detenmned  on  and  prerented,  the  new  will  ia 
entitled  to  probate;  and  secondly,  the  new  will  nerer  being  intended  to  operate  in* 
dependent  of  the  bonds»  the  Court  is  bound,  in  order  to  carry  his  intentions  most 
nearly  into  effect,  to  g^nt  probate  of  the  neW  inll  and  of  the  unexecuted  bonds,  aa 
together  containinj^  his  will;  and  to  revoke  a  probate  of  the  former  papers. 

Where  there  is  final  mtention  proved  and  execution  prevented  by  the  act  of  God,  the 
mere  want  of  execution  does  not  invalidate  an  instrument  di^osing  of  personaltr. 
The  disposition  has  the  same  legal  effect,  as  if  the  instrument  had  been  actuaUj 
signed  and  attested. 

When  a  paper  is  not  intended  as  a  inll,  but  as  an  instrument  of  a  different  nature,  if  it 
cannot  operate  in  the  latter,  it  may  in  the  former  character;  for  the  form  does  not  al^ 
feet  its  title  to  probate,  provided  it  is  to  cany  into  effect  the  intention  of  the  da> 
ceased  aAer  death. 

Thb  deceased,  William  Leader,  died  on  the  13th  of  January,  1828. 
Of  his  will  and  two  codicils,  respectively  bearing  date  the  2d  of  August, 
1826,  probate  had  been  taken  by  the  four  executors  therein  named:  this 
probate  was  called  in  for  the  purpose  of  trying  the  validity  (as  testa- 
mentary instruments  and,  as  such,  whether  entitled  to  probate  in  con* 
junction  with  the  will  and  codicils  already  in  operation)  of  a  will,  re» 
gularly  and  formally  prepared,  and  of  three  draft  bonds.  These  four  in- 
struments were  severally  engrossed  in  1828;  but  were  all  unexecuted. 
In  the  unexecuted  will,  William  Leader  Maberly  was  substituted  in  the 
place  of  his  father,  John  Maberly,  an  executor  and  trustee  under  the 
testamentary  papers  of  1826:  the  other  three  executors  were  retained. 

Lushingion  and  Pickard^  in  support  of  the  unexecuted  will  and 
bonds. 

Testamentary  papers,  of  which  the  execution  is  only  prevented  by 
death,  are  as  much  entitled  to  probate  as  instruments  duly  executed. 
Here  final  intention  is  proved,  and  the  deceased  died  in  the  very  act  of 
execution.  An  union  of  executed  and  unexecuted  papers  is  not  unusuaL 
Per  Curiam, 

Is  there  any  instance  where  two  papers — ^both  complete  as  to  the  dis* 
position  of  personalty,  and  where  the  only  defect  of  the  second  paper 
is  a  want  of  due  execution — have  been  admitted  to  probate  as  together 
containing  the  last  will?  Such  a  case  is  not  within  my  recollection,  and 
seems  contrary  to  the  principle  upon  which  two  papers  are  incorporated 
for  the  purpose  of  probate.  The  practice  of  taking  two  papers  as  toe^ 
ther  containing  the  will,  is,  in  strict  principle,  for  the  purpose  of  supply* 
ing  imperfections  in  the  disposition  of  personalty  by  the  latter  paper; 
though,  perhaps,  for  the  convenience  of  parties  it  may  be  extended  to 
cases  where  a  latter  paper,  the  execution  thereof  being  presented  by 
the  arrest  of  death,  operates  as  to  all  the  personalty;  but  not  as  to  the 
realty  which  would  pass  under  the  former  executed  paper.  Where  a 
subsequent  paper  is  merely  codicillary  then  no  difficulty  arises. 
Argument  resumed. 

The  object  of  this  Court  is  to  effectuate  intentions.  In  the  present, 
case,  probate  of  the  unexecuted  instruments  would  certainly  most  fully 
attain  that  object;  but,  the  question  is,  whether  the  Court  can  mnt  pro- 
bate of  instruments — such  as  the  three  bonds  now  propoundecU— clearlj 
intended  not  to  operate  till  after  death? 
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The  cases  upon  this  point  establish,  that  an  instrument,  whatever  be 
its  form — whether  deed-poU,  indenture,  deed  of  gift,  or  even  an  in- 
dorsement upon  a  banker's  note,  may  be  testamentary:  the  form  of  the 
bonds,  therefore,  is  no  objection  to  their  being  admitted  to  probate. 
Corp  V.  Corp,  and  the  other  cases  quoted  in  Thorold  v.  Thorold,  1  Phil. 
1 ;  Ousley  v.  Carroll  (in  the  Prerogative  Court),  cited  by  Lord  Hard- 
toicke  in  Ward  v.  Turner,  2  Ves.  440;  Habergham  v.  Vincent,  2  Ves. 
Juti.  ^05.  S.  C.  4  Brown,  C.  C.  377;  Peacock  v.  Monk,  1  Ves.  127; 
Tomkyns  v.  Ladbroke,  2  Ves,  591;  Smith  v.  Ashton,  Vin.  Ab.  tit 
Devise  (A  2)  4. 

The  King^s  Advocate  and  Phillimorej  contra. 

The  execution  of  thesfe  papers  was  not  prevented  by  the  **act  of  God:'* 
it  was  postponed  till  the  deceased's  property  was  in  a  fit  state  for  the 
complete  arrangement  which  he  contemplated.  The  only  son  is,  in  this 
case,  a  minor;  and  his  interests  are  peculiarly  under  the  protection  of 
the  Court  No  decision  has  been,  nor,  we  apprehend,  can  be,  adduced 
where  probate  of  two  papers,  each  containing  a  final  and  complete  dis- 
position of  personal  property,  was  pronounced  for  and  decreed. 

If  probate  were  to  be  granted  of  the  papers  propounjded,  the  inten- 
tiQn  of  the  deceased  would  not  be  carried  into  efiect:  he  contemplated 
the  operation  of  all  the  unexecuted  instruments  together — the  deed  of 
settlement  as  well  as  the  unexecuted  will  and  bonds:(a)  they,  when  ex- 
ecuted, were  to  be  substituted  for  his  existing  testamentary  papers,  viz, 
the,  will  and  codicils  of  1826:  these  have  already  been  acted  upon;  and 
we  submit,  that  the  probate,  originally  granted,  should  be  again  delivered 
out  The  executors  have  no  interest  in  the  suit,  but  thought  it  their 
duty  to  apply  to  the  Court  for  directions. 

Lushington  in  reply. 

Suppose  the  draft  settlement  deed  were  admitted  to  probate,  there 
would  be  great  doubt,  whether  a  Court  of  Equity  could  act  upon  it  If, 
however,  it  be  desirable  to  propound  this  deed,  it  may  be  done  cqmd 
acta.  . 

judgmeitt. 
Sir  John  Nicholl. 

Upon  the  facts  of  this  case  there  is  no  controversy,  nor  does  there 
arise  any  considerable  question  upon  the  law  applying  to  these,  facts. 
The  case  derives  its  importance  only  from  the  magnitude  of  the  proper- 
ty, and  from  the  minority  of  the  residuary  legatee:  but,  be  its  amount 
great,  or  small,  the  testamentary  disposition  must  be  governed  by  the 
same  principles.  The  only  question  is  on  the  validity  of  the  unexe- 
cuted will  and  the  unexecuted  bonds. 

The  deceased,  William  Leader,  described  as  of  Putney  Hill,  and  of 
Queen's  Square,  Westminster,  died  on  the  13th  of  January  1828,  leav- 
ing a  widow,  a  son  who  is  still  a  minor,  and  four  daughtefs:  he  executed 
a  will  and  two  codicils  in  August  1826 :  these  papers  were  of  considerable 
length,  distributing  his  large  property  among  his  family;  and  appoint- 
ing four  executors  who  took  probate  of  them  soon  after  his  deatii.  The 
personalty,  afiected  by  the  probate,  is  stated  to  be  nearly  300,000/. 

It  appears  that,  in  the  autumn  of  1827,  the  deceased  wished  to  make 

(a)  The  deed  of  ■ettlement  woi  before  the  Coart»  but  it  was  not  propounded:  its 
contents  and  the  reasons  of  its  non-execution  are  noticed  in  the  Judgment.  Set  infra* 
pp.  106,  7. 
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some  alteration  in  thiB  wilL     lastractions  for  a  new  will  wore  givea>:  i 
certain  drafU  and  instrumeDts  were  prepared,  but  the  actual  executipn  - 
had  not  taken  place  when  he  died;  and,  as  I  have  already  said,  the  pre- 
sent question  arises  upon  the  validity  of  those  unexecutjed  papers. 

In  order  to  bring  that  question  before  tl^e  Court  the  former  probate 
has  been  called  in,  and  these  unexecuted  papers  have  been  propounded 
by  one  of  the  executors  named  in  each  set  of  instruments,  and  opppsed 
by  the  other  three  executors.  The  suit  seems  to  have  been  quite  ami- 
cably conducted.  The  plea  propounding  the  unexecuted  papers  details 
all  the  circumstances,,  and  in  proof,  the  answers  of  Mr.  Langford,  one 
of  the  executors,  have  been  given,  be  being  the  confidential  spljicitor  of 
the  deceased  employed  in  preparing  the  several,  intruments;  and  five, 
witnesses  have  been  examined;  two  of  these  are  Mr.  Langford's  d.erks, 
who  supply  some  material  fai:ts  not  within  Mr.  Langford^s  own  know- 
ledge: the  other  three  witnesses  are,  the  medical  person  who  attended 
the  deceased,  and  two  tradesmen  who  were  called  in  to  attest  the  execu- 
tion; but  which  execution  was  prevented  by  the  death  of  the  deceased, 
when  he  was  just  about  to  execute  the  principal  instrument — ^the  new 
wiU. 

The  facts  thus  laid  before  the  Court,  it  may  be  proper  to  state.  The 
deceased,  besides  his  personalty,  had  a  valuable  real  estate;  he  was  en^ 
gaged  in  a  distillery,  and  also  in  a  glass  manufactory.  On  the  marriagi9 
of  three  of  his  daughters,  Mrs.  Crofton,  Mrs.  Luttrell,  and  Mrs.  Dash- 
wood,  the  deceased  advanced  1.0,000/.,  and,  op  the  marriage  of  the  other 
daughter,  Mrs.  Adand,  he  settled  on  her  20,000/.;  10,000/.  in  money 
and  10,000/.  by  bond. 

On  tiie  2d  of  August  1826,  as  I  have  already  stated,  he  executed  a 
will  and  two  codicils;  by  that  will,  as  far  as  it  is  necessary  to  state  it, 
he  gave  to  each  of  his  married  daughters,  with  the  exception  of  Mrs. 
Acknd,  10,000/.  in  addition  to  their  settlement;  and.  to  his  unmarried 
daughter,  Ann,  20,000/.  who  was  ajt  that  time  about  to  be  married  to  Mn 
Dmwood;  so  that  he  then  clearly  intended,  that  each  of  his  daughters 
should  receive  from  him  in  the  whole  20,000/.  His  daughter  Mary 
(Mrs.  Crofton)  having  been  left  a  widow  with  two  children,  bad  after- 
wards married  Captain  Losack,  and  her  additional  10,000/.  were  secured 
to  her  children  by  Mr.  Crofton,  but  the  deceased  also  g^ve  to  his  grand- 
daughter, Miss  Losack,  2000/.  The  residue,  real  and  personal,  he  be- 
queathed to  his  son,  who  then  was,  and  still  is,  a  minor:  he  appointed 
as  executors,  Mr.  John  Maberly,  with  a  legacy  of  1,000/.;  Mr.  Ed- 
ward Temple  Booth,  Mr.  John  Masterman,  and  Mr.  Robert  Langford, 
each  with  a  legacy  of  500L :  these  were  the  contents  of  the.  will  of  Au- 
gust 1826,  so  far  as  it  is  necessary  to  recite  them. 

The  first  codicil  directed  that  the  legacy  dut^  should  be  paid  out  of 
the  estate:  the  second,  that  if  the  son  died  a  mmor  (for  it  was  only  on 
that  contingency,)  the  residue,  real  and  personal,  should  be  divided 
among  the  daughters. 

About  September  1827,  the  deceased  became  unwell  and  grew  gfa- 
dually  worse  till  his  death.  Mr.  Langford,  his  solicitor  and  one  of  his 
executors,  was  at  the  comxneneement  of  this  illness  absent  from  London, 
but  returned  in  November.  The  deceased,  shortly  afterwards,  express^ 
ed  to  him  his  wish  to  make  some  alterations  in  his  will,  and  in  the  be- 
giumng  of  December  they  read  over  the  will  together,  when  he  gsnre 
instructions  for  the  alterations  he  wished  to  have  made,  which  Mr. 
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Laneford  took  down  in  writing.  Those  alterations  were,  an  annuity  of 
lOQ^to  Miss  Sandford;  the  omission  of  the  conditional  provision  to  his 
daughter  Ann,  as  the  marriage  between  her  and  Mr.  Dashwood  had 
taken  place;  the  substitution  of  William  Lieader  Maberly  as  a  trustee 
and  executor,  in  the  place  of  John  Maberly,  his  father;  the  omission  of 
the  legacy  to  the  latter;  the  introduction  of  a  leeacy  of  100/.  to  his 
coachman,  and  of  one  year's  wages  to  other  deserving  servants;  blanks 
were  to  be  left  for  the  legacies  to  his  daughters;  and  the  legacy  to  his 
grand-daughter,  Augusta  Losack,  was  to  be  5,000/. 

Such  was  the  substance  of  the  instructions  given,  as  I  understand,  at 
the  first  interview;  and  from  them,  which  made  no  very  important  al- 
teration in  the  former  will  (that  is,  supposing  the  legacies  to  the  daugh- 
ters were  filled  up,)  the  draft  of  a  new  will  was  prepared.  On  the  12th 
of  December  Mr.  Langford  attended  the  deceased  and  read  over  or  ex- 

Elained  the  draft  to  him,  and  was  then  informed  by  him  that  Mr.  Atlee, 
is  partner  in  the  distillery,  had  proposed  paying  him-  30,000/.  for  his 
share  of  the  business,  and  that  he,  the  deceased,  had  determined  to  invest 
that  sum  in  the  funds,  in  the  names  of  trustees,  for  the  benefit  of  three 
of  his  daughters,  Mrs.  Losack,  Mrs.  Dashwood,  and  Mrs.  Luttrell,  and 
their  children:  Mrs.  Acland,  as  has  been  before  remarked,  had  had  the 
whole  20,000/.  secured  to  her  at  her  marriage.  At  this  interview  the 
deceased  also  told  Mr.  Langford,  that  he  had  it  in  contemplation  to  give 
bonds  to  the  trustees  of  the  marriage  settlements  of  these  three  daugh- 
ters, in  order  thus  to  secure  to  each  of  them  10,000/.  instead  of  doing  it 
by  will. 

At  the  latter  end  of  December  the  deceased  had  a  further  interview 
with  Mr.  Langford,  and  then  gave  instructions  for  some  additional  small 
legacies;  and  500/.  a  year  to  his  wife  in  case  she  did  not  wish  to  inhabit 
the  house  at  Putney;  for  the  omission  of  the  legacies  to  the  three  daugh- 
ters, as  he  intended  to  secure  them  the  10,000/.  by  bond  instead  of  by 
will;  and  for  the  insertion  of  a  legacy  of  5,000/.  to  his  daughter,  Mrs. 
Acland,  and  of  5,000/.  to  Mr.  Acland — and  who  were  to  have  no  share 
in  the  30,000/.  from  Atlee;  of  an  additional  500/.  a  year  for  the  main- 
tenance of  his  son  till  he  came  of  age;  and  if  the  son  died  before  the  age 
of  twenty-one,  then,  instead  of  the  residue  going  equally  between  the 
four  daughters,  he  directed  only  20,000/.  to  be  given  to  Mrs.  Losack 
and  the  rest  among  the  other  three.  He  also  gave  instructions  for  a  deed 
of  settlement  of  the  30,000/.  expected  to  be  received  from  Mr.  Atlee; 
one-sixth  thereof  was  to  go  to  his  grandchildren  the  Croftons,  one-sixth 
to  his  grandchildren  the  Losacks,  one-third  to  Mrs.  Dashwood  and  her 
children,  one-third  to  Mr^.  Luttrell  and  her  children;  and,  in  conse- 
quence of  this  arrangement,  the  legacy  of  5,000/.  to  Miss  Losack  was 
omitted.  In  pursuance  of  these  further  instructions  drafts  were  prepar* 
ed — of  the  new  will  without  legacies  to  the  three  daughters— of  the 
bonds  securing  10,000/.  to  the  trustees  of  each  marriage  settlement— > 
and  of  the  deed  of  trust  for  Atlee's  30,000/.,  which  latter  deed  was  to 
be  executed,  as  soon  as  that  sum  should  be  invested  in  the  funds.  These 
draft  bonds,  and  the  draft  of  the  new  will,  are  the  papers  propounded. 
On  the  4th  of  January  the  drafts  of  these  several  instruments  were  car- 
ried by  Langford  to  tiie  deceased,  were  read  or  fully  explained  to  him^ 
and  he  approved  of,  or  expressed  his  satis&ction  at,  them. 

Here,  then,  were  the  instructions  carefully  decided  on^  after  much 
consideration  and  repeated  interviews,  and  the  drafts  finally,  approved. 
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The  only  further  direction  given  on  that  day  had  no  reference  to  the 
former  part  of  the  disposition;  it  was  merely  an  authority  to  his  execit- 
tors  to  allow  his  partners,  both  in  the  distillery  and  in  the  glass  manu- 
factory,  a  certain  time  to  pay  in  their  share  of  the  capital  in  these  con- 
cerns. 

Mr.  Langford  was  under  an  engagement  to  go  out  of  town  on  the 
following  day,  the  5th  of  January,  and  it  was  settled  that  the  matters 
should  be  completed  as  soon  as  he  came  back,  which  was  expected  to  be 
in  a  few  days:  but  he  informed  the  deceased  that  the  instruments  should 
be  prepared,  so  that  if  he  wished  to  execute  them,  he  might  send  for 
them  to  his  (Langford's)  ofiSce.  Mr.  Langford,  therefore,  must  have 
considered  the  mind  of  the  deceased  to  have  been  finally  made  up.  On 
the  5th  of  Januaty  the  additions,  respecting  the  time  to  be  allowed  the 
partners  for  paying  off  the  deceased's  share  of  the  capital,  were  directed 
by  Simmonds,  Mr.  Langford's  clerk,  to  be  inserted  in  the  draft;  and  he 
waited  on  the  deceased  with  the  draft,  so  altered  on  the  7th.  He  found 
the  deceased  very  ill,  but  sitting  on  a  sofa;  he  informed  the  deceased, 
**  That  he  had  brousht  the  several  drafts,  but  would  onlv  trouble  him 
with  the  alterations:  ^'  he  replied,  f<  That  every  thing  had  been  arranged 
respecting  the  said  will  witfi  Mr.  Langford,  and  that  he  only  required 
to  have  the  additional  clauses  read  to  him. ''  This  was  accordingly 
done;  those  clauses  were  finally  settled;  some  other  unimportant  expla- 
nations  were  given,  and  the  deceased  expressed  himself  quite  satisfied; 
80  that  here,  again,  was  a  final  approbation.  Simmonds  then  asked, 
**  If  he  should  get  this  instrument  engrossed  for  execution?  "  The  de- 
eeased  replied,  *^  No,  nothing  can  be  done  till  I  see  Mr.  Atlee,  who  is 
to  pay  the  30,000/. ;  it  must  wait  till  Mr.  Langford  comes  to  town. '' 
This  does  not  appear  to  have  arisen  in  the  slightest  degree  from  any 
waivering  of  intention,  but  merely  from  a  wish  that  the  whole  might  be 
completed  at  once;  for  the  deed  of  settlement  could  not  be  executed  tUl 
the  30,000/.  was  actually  invested. 

It  was  argued,  that  this  declaration  showed  that  the  disposition  was 
wholly  to  depend  on  Mr.  Atlee's  paying  this  30,000/.  I  cannot  view 
it  in  that  li^t;  every  thing  was  settled;  and  suppose  that  Atlee  had 
changed  his  intention  and  declined  to  pay,  it  would  not  have  affected  the 
whole;  it  would  be  no  abandonment  I  cannot  think  that  the  whole 
matter  was  at  all  dependent  upon  the  completion  of  the  act  by  Mr. 
Atlee.  So  satisfied,  however,  was  Simmonds  of  the  deeeased's  final  ap- 
probation, that  perceiving  the  deceased  was  very  ill,  he  caused  all  the 
instruments  to  be  actually  engrossed. 

On  the  llth  of  January,  the  deceased  was  alarmingly  ill,  but  was  bet- 
ter the  next  day:  on  Sunday  the  13th,  however,  he  was  agdn  worse, 
and  asked  his  medical  attendant,  Fisher,  <<If  it  was  the  17th?''  who  re- 
plied by  asking,  **!(  he  had  any  thing  to  do  on  the  17th?''  He  said, 
<<  He  had  some  papers  to  sign."  Fisher  said,  <<He  had  better  not  defer 
it:"  the  deceased  replied,  ^<I  know  what  you  mean:"  understanding 
therefore,  that  he  was  in  that  degree  of  danger,  that,  if  it  was  necessary 
to  do  any  act,  he  had  better  not  delay  it:  he  then  immediately  informed 
Mr.  Acland  tfiat  there  were  some  papers  at  Langford's  house  which  he 
wanted  to  execute;  and  desired  they  might  be  directly  fetched.  Langford 
had,  as  already  pointed  out,  said  that  the  papers  should  be  ready  if  wanted  i 
and  though  tiie  deceased  had  told  Simmonds  that  the  whole  business 
should  stand  over  tUl  Langford's  retofh  to  town,  yet,  immediately  on 
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beiris  apprized  of  his  danger^  he  sent  for  the  papers,  though  he  was 
dearly  aware  that  the  deed  of  settiement  could  not  take  effect.  These 
^irctinistances  again  show  final  intention,  and  that  at  this  time  the  de- 
-eiMised  was  in  a  perfect  state  of  capacity.  One  of  Mr.  Langford's  clerks, 
Stent,  immediately  delivered  the  engrossed  copy  of  the  will — but  wh«t 
other  papers  does  not  appear:  it  was  carried  to  the  deceased's  bouse;  he 
was  informed  of  its  arrival  by  Fisher;  he  wished  to  sign  it;  witnesses 
were  procured;  he  was  lifted  up  in  bed;  but,  at  the  very  moment  tiiat 
a  pen  was  handed  to  him,  he  expired. 

Now  these  circumstances,  happening  on  the  13th,  are  sufficient  to  show 
adherence  of  intention,  generally,  to  the  arrangement  he  had  decided 
upon  making;  but  it  cannot  be  understood  that  he  meant  to  give  effect  to 
the  engrossed  will  in  exclusion  of  the  bonds;  it  is  quite  clear  that  the 
bonds  constituted  a  part  of  the  arrangement  which  he  intended  should 
take  place  after  his  death.  Fisher  describes  him  as  being  in  a  dying 
state  on  that  morning;  he  speaks  of  papers  (in  the  plural)  which  he 
wanted  to  execute,  not  as  if  he  wanted  the  will  in  exclusion  of  the  bonds; 
no  allusion  was  made  to  the  omission  in  the  will  of  the  legacies  of  the 
10,000/.,  which  legacies  were  merely  omitted  because  he  was  to  carry 
his  intentions  into  effect  in  a  different  mode:  it  was  as  much  his  deter- 
mination to  execute  the  bonds  as  the  will;  the  bonds  were  meant  as  a  sub- 
stitute for  the  legacies  in  the  will. 

These  being  the  facts  of  the  case,  and  the  intentions  of  the  deceased 
quite  manifest  there  seems  to  be  no  difficulty  thus  far  as  to  the  law. 

In  respect  to  personal  property,  where  there  is  final  intention  proved 
and  execution  prevented  by  the  act  of  Ood,  the  mere  want  of  execution 
does  not  invalidate  the  instrument  The  disposition  intended  to  be 
made  has  the  same  legal  effect,  in  regard  to  personal  property,  as  if  the 
instruments  had  been  actually  signed  and  attested^  This  non-«xecntion 
does  not  in  law  affect'  the  validity  of  these  instruments  as  testamentary 
instruments  applying  to  personal  property.  It  is  also  settled  law,  and 
eeveral  cases  have  been  decided,  that  if  the  paper  contains  the  disposi- 
tion of  the  property  to  be  made  after  death,  though  it  were  meant  to 
operate  as  a  settlement,  or  a  deed  of  gift,  or  a  bond;  though  such  paper 
were  not  intended  to  be  a  will  nor  other  testamentary  instrument,  but 
An  instrument  of  a  different  shape;  yet  if  it  cannot  operate  in  the  latter, 
it  may  nevertheless  operate  in  the  former  character. 

Cases  of  Scotch  Conveyances,  of  Deeds  of  Gift,  and  others  of  a  simi- 
lar nature  were  cited  in  argument;  and  I  will  only  mention  a  few  in 
addition  to  them.  In  Musgrave  v.  Down,  T.  T.  1784,  the  assignment 
of  a  bond  by  endorsement, — in  Sabine  v.  Goate  and  Church,  1782,  re- 
ceipts for  stock  and  bills  endorsed  << for  Mrs.  Sabine," — in  Drybutter 
V.  Hodges,  E.  T.  1793,  a  letter,— in  Marnell  v.  Walton,  T.  T.  1796, 
marriage  articles, — ^in  Maxee  v.  Shute,  H.  T,  1799,  promissory  notes, 
and  notes  payable  by  executors  to  evade  legacy  duty, — were  held  to  be 
testamentary. 

These  are  a  few  out  of  many  cases  that  have  occurred  in  the  Preroga- 
tive Court;  and,  from  the  Reports  both  at  Common  Law  and  in  Equity, 
a  variety  of  instances  have  been,  and  others  might  be,  cited,  (a)  So  that 
it  is  a  settled  point,  that  the  form  of  a  paper  does  not  affect  its  title  to 
{irobate,  provided  it  is  the  intention  of  the  deceased  that  it  should 

(a)  See  Molineox  v.  Molineux,  Cro.  Jnc.  144. 
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operate  after  his  death.  Here  the  intention  of  the  deceaaed  in  res(>ect 
to  the  disposition  is  beyond  doubt;  it  is  clear  that  he  meant  these  daugh- 
ters to  have  the  additional  10,000/.  each;  he  had  proposed  at  first  to 
effect  this  in  the  form  of  legacies  in  bis  will;  but  afterwards  thought  it 
woidd  answer  his  purpose  better, to  give  those  legacies  in  the  form  of  bonds, 
and  to  omit  them  in  the  will;  and  these  bonds  therefore  are  to  be  con- 
sidered as  testamentary  instruments,  and  the  mere  want  of  execution 
does  not  invalidate  them;  as  that  execution  is  shown  to  have  been  pre- 
vented alone  by  death. 

The  fair  copy  of  the  will  and  the  bonds  therefore  taken  together,  though 
none  of  them  are  executed,  contain,  on  the  ordinary  principles  of  the 
Court,  the  will  of  the  decased  as  to  his  personalty.  For  it  is  clear  that 
the  execution  was  intended  till  the  latest  moment  of  his  life,* and  that  he 
would  have  executed  the  bonds  as  well  as  the  will  had  he  not  been  sud^ 
denly  struck  by  death:  nor  is  there  any  reason  to  suppose  that  he  would 
have  postponed  that  act  till  Atlee's  30,000/.  were  paid  and  invested  in 
the  funds. 

The  effect  of  pronouncing  for  probate  of  the  unexecuted  paper  and  the 
bonds  may  be  to  give  a  larger  relative  benefit  to  the  Aclands;  for  the 
other  three  daughters  will,  under  those  papers  as  well  as  under  the 
original  will,  each  take  10,000/.  leM  than  the  deceased  finally  intended: 
Miss  Losack^s  legacy  also  may  be  defeated  from  the  circuitous  mode  in 
wliich  the  deceased  proposed  to  give  effect  to  his  intentions:  the  Court 
much  regrets  that  circumstance,  and  would  fain  trust,  that,  when  the 
minor  comes  of  age,  effect  may  be  given  to  the  deceased's  wishes  in  that 
respect  (a)  Bat  on  all  the  consideration  that  a  judicial  view  of  the  sub- 
ject requires,  and  acting  on  legal  principles,  without  regarding  what 
may  be  the  result  upon  the  construction  of  these  papers,  I  decree  pro- 
bate ct  the  fi^r  eopy  of  the  will,  (for  in  that  way  the  instrument  was 
laid  before  the  deceased  for  execution),  and  of  Ihe  bonds. 

The  probate  which  has  beien  granted  must  be  revoked,  but  the  will 
may  remain  in  the  registry  of  this  Court  for  safe  custody. 

(a)  In  the  coiine  of  the  argument  the  Court  said:  It  was  the  clear  faitentloti  of  the  de- 
ceased that  his  grandrdaugbter,  Jfias  Lgsack,  should  haye  a  legacy  of  SOQOL :  it  wm  taken 
down  in  writing,  in  the  instructions  given  to  Mr.  Langford  at  his  first  intenriew,  in 
December  18279  with  the  deceased,  on  the  subject  of  his  will;  and  it  was  inserted  in  the 
first  draft.  The  revocation  of  the  legacy  was  only  conditional  upon  the  execution  of 
the  dc«d  of  settlenieo^  which  was  not  effected. 
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The  presumption  is  that  a  codicil,  disposing  of  realty  as  well  as  personalty,  unattested, 
only  signed  by  initials  and  with  many  interlineations,  is  unfinished  and  preparatotyi 
and  then  it  must  be  shown  the  deceased  thought  it  would  operate  in  its  actual  form  or 
was  pfevented  by  a  sufficient  cause  from  finishing  it 

When  a  paper  is  unfinished,  the  presumption  of  law  is  strong  against  it|  espedally  When 
it  is  to  iJter  an  executed  instrument;  still  more  when  to  revoke  a  disposition  of  the 
bulk  of  the  property  to  the  deceased's  own  family,  and  transfer  it  to  a  stranger. 

The  King's  Advocate  and  Dodaon,  for  the  will  and  codicils.     [See 
8  Eed.  RepO 

Ltuhington  and  Haggardy  contra. 
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Judgment. 

Sib  John  Nicholl. 

This  cause  has  been  already  under  the  consideration  of  the  Court  at  a 
former  hearing,  so  far  as  respected  the  validity  of  the  will,  which  was 
opposed  by  the  widow.  A  multitude  of  witnesses  were  examined;  but, 
though  much  contradictory  and  inconsistent  evidence  was  produced,  the 
grounds  of  opposition  manifestly  and  completely  failed  her;  and,  there 
being  no  doubt  of  the  deceased's  capacity  in  1824,  the  will  was  clearly 
established.  The  wife  being  thereby  excluded,  and  her  interest  not 
being  affected  by  the  codicil,  ttie  case  stood  over;  and  the  Court  reserved 
the  question,  arising  upon  the  codicil,  till  the  party  interested  under, 
and  excluded  by,  it,  intervened. 

The  codicil  rests  upon  totally  distinct  grounds  from  the  will.     The 

.   question  is,  Ist.  whether  the  instrument  is  finished  or  unfinished;  and 

Sdly,  whedier,  if  unfinished,  it  is  supported  by  circumstances  sufficient 

to  show  that  it  contains  th^  fixed  and  final  intentions  of  the  deceased, 

^  and  that  the  finishing  was  prevented. 

The  will  marks  a  considerable  deg^e  of  resentment  and  want  of 
confidence  towards  the  son  and  daughter,  or  rather  towards  the  daugh- 
ter's husband;  but  still  the  bulk  of  the  deceased's  property  (after  pro- 
'  viding  for  his  housekeeper,  and  reposing  trust  in  her,  and  in  her  sister) 
is  to  centre  in  his  own  family — in  his  grandchildren.  Now  the  codicil 
makes  a  great  alteration:  instead  of  the  annuities  to  the,  son  and  daugh- 
ter, it  gives  the  daughter  and  her  children  a  house  in  Davies-street,  and 
to  the  son  and  his  children,  another  house  in  the  same  street:  whether 
these  are  of  equal  value  with  the  legacy  does  not  appear;  but  the  paper 
bequeaths  the  residue  to  Mrs.  Reay,  and  authorises  his  executrices,  (viz. 
herself  and  her  sister,)  if  his  wife,  daughter,  or  son  should  institute  legal 
proceedings,  <<to  cut  them  off  with  a  shilling.''  This  codicil  is,  dated 
on  the  21st  of  October  1826. 

Here  then,  between  March  1824,  the  date  of  the  will,  uid  October 
1826,  is  a  complete  departure  firom,  and  alteration  of,  the  intention  of 
the  will.  The  son  and  the  daughter  are  differently  provided  for,  and 
the  bulk  of  his  property  is  given  away  from  his  own  family-— firom  his 
grandchildren;  and  is  transferred  to  a  stranger  in  blood,  who  lived  with 
him  in  the  capacity  of  housekeeper.  To  account  for  this  ereat  change 
no  circumstances  are  adduced  which  rationally  and  naturally  lead  to  it 

The  deceased  was  a  strange,  eccentric,  violent,  man  in  temper;  his 
quarrels  with,  and  separation  from,  his  wife;  his  alienation  from  his  son 
and  daughter,  prove  that  to  have  been  his  character:  but  these  things  had 
occurred  long  before  the  will  was  made;  so  that  these  resentments  ac- 
count in  no  way  for  the  chanee  in  the  disposition  of  his  property;  and 
the  daughter  had  a  child,  which  would  be  an  additional  reason  for  the 
continuance  of  the  bequest  in  their  favour.  So  ^Iso  as  to  his  confidence 
in  Elizabeth  Reay;  she  had  resided  with  him  under  the  name  of  Mrs. 
Smith  ever  since  1820;  and  there  is  no  evidence  that  her  residence  was 
otherwise  than  perfectly  innocent,  and  in  the  character  of  companion  and 
housekeeper:  but  there  had  been  no  change  in  her  relation  to  him;  no 
fresh  quarrel  with  his  son  and  daughter;  they  occasionally  called,  and 
were  kindly  received;  and  on  the  last  occasion  of  his  seeing  his  daughter, 
^  he  kissed  and  blessed  her."  This  is  proved  by  two  of  Mrs.  Reay's 
own  witnesses. 

Much  evidence  was  offered  to  show  that  the  deceased  was  not  only 
tecentrici  and  in  the  opinion  of  several  insane,  but  that  he  was  also  much 
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mddieted  to  intoxication:  and  Mr.  Crowdy^  the  medical  man^  deposes, 
'<  Hat  the  disorder  of  which  he  died  was  brought  or^  by  intemperance:'' 
and  though  that  was  not  sufficient  to  aflTeet  the  validity  of  a  will  formally 
drawn  up,  and  regularly  executed  and  attested  in  March  1824,  yet  it 
may  be  material,  coupled  with  the  change  of  disposition,  to  bear  upon 
the  inference,  whether  in  October,  1826 — within  six  weeks  of  his  death 
— ^this  codicil  was  a  finished  and  final  paper,  or  whether  it  was  produced 
by  a  hasty  and  transient  feeling,  not  afterwards  adhered  to,  but  aban- 
doned. 

The  question  then  comes  to  this  consideration,  whether  from  the  form 
and  appearance  of  the  paper  itself,  or  rather  of  the  two  papers,  they  are 
to  be-esteemed  final.  There  is  a  third  paper  which  is  not  propounded; 
but  on  which  an  observation  arises,  and  not  an  unimportant  one;  for, 
though  it  is  a  mere  directory  memorandum,  yet  the  deceased's  name  is 
sabscribed  formally  and  folly:  this  shows  his  practice  and  habit,  and  af- 
fords something  of  an  inference  against  the  mere  subscription  of  A,  by 
his  initials. 

However,  paper  A,  the  dispositive  paper,  is  the  important  instrument: 
it  is  half  a  sheet  of  gilt  post  letter  paper:  and  apparently  it  was  only  half 
a  sheet  when  the  deceased  took  it  up,  for  the  writing,  which  covers  both 
aides  of  it,  begins  at  the  gilt,  and  not  at  the  torn,  edge.  It  is  not  a  pa- 
per therefore,  on  which  it  is  likely  that  a  methodical  formal  man  (for  so 
the  deceased  was)  would  begin  writing  an  important  codicil,  to  which 
he  had  previously  made  up  his  mind:  it  looks  more  like  a  hasty  memo- 
randum for  further  deliberation;  and  upon  the  face  of  it  cannot  be  deemed 
a  final  instrument  There  are  various  erasures  and  interlineations;  and 
most  important  alterations,  particularly  in  the  disposition  of  the  residue; 
for  though,  as  first  written,  it  was  revocatory  of  the  residuary  clause  in 
the  will,  yet  this  paper  originally  bequeathed  it  quite  to  a  different  person 
from  the  actual  legatee,  viz.  to  <<  Mr.  Charles  Douglas  of  Cambridge 
College:''  but  who  he  was,  or  why  he  was  introduc^,  or  why  he  was 
superaeded,  no  account  is  given:  and  afterwards  the  name  of  Mrs.  Eliza- 
beth Reay  was  interlined.  The  paper  is  only,  subscribed  with  initials: 
is  unattested:  seems  to  have  been  written  and  subscribed  unocontextu; 
and  the  alteration  appears  to  have  taken  place  subsequently;  but  when, 
15  not  ascertained. 

The  first  impression  therefore,  was  not  to  give  the  residue  to  Mrs. 
Reay:  so  that  the  origin  of  this  codicil  is  not  to  be  sought  in  the  increase 
of  his  afiection  for  her:  and  when  I  consider  that  the  deceased  was  a  man 
of  great  regularity,  form,  and  precision;  and  that  all  the  papers  found  in 
the  drawer,  with  the  paper  in  question,  were  in  order,  it  is  hardly  pos- 
sible to  suppose,  that  he  could  have  intended  it  as  final  and  finished,  or 
have  proposed  it  to  be  any  thing  more  than  a  mere  preparatory  sketch 
for  future  deliberation. 

But  forther;  his  will,  all  written  with  his  own  hand,  is  signed  and 
sealed,  and  was  executed  in  the  presence  of  three  witnesses:  he  was 
aware,  therefore,  of  the  necessity  of  having  three  witnesses  to  a  devise 
of  real  property;  and  part  of  the  residue  is  real:  if,  then,  he  had  intended 
this  paper  to  operate,  it  is  to  be  inferred  he  would  have  had  witnesses: 
and  it  is  proved  by  Mr.  Crowdy,  the  surgeon,  Mrs.  Reay's  own  wit- 
ness, that  the  deceased  did  intend  to  have  the  paper  attested,  and  to  do  a 
further  act  in  order  to  sive  it  efiect  The  paper  under  these  circum- 
stances must  be  regprded  as  unfinished* 
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A  dedaration,  however^  is  relied  on:  but  it  is  quite  impossible  to  de- 
pend on  a  loose  depjaratioo,  deposed  to  at  a  considerajble  distance  of 
lime.  From  the  experience  w%  have  in  this  place,  we  know  declarations 
are  for  ever  made,  and  for  ever  misunderstood,  and  never  can  operate 
agfiinst  the  conduct  of  the  party  deceased.  The  paper  itself  shows  that 
he  had  a  floating  intention  when  he  wrote  it  to  do  something,  and 
that  he  also  had  the  same  sort  of  intention  when  he  altered  it:  but,  I  have 
already  said,  it  can  only  be  considered  as  unfinished  and  |M*eparatory; 
and  then  the  question  is,  whether  there  is  sufficient  to  establish  it  in  that 
character. 

When  a  paper  is  unfinished  the  presumption  of  law  is  strong  against  it; 
more  especially ,  when  it  is  to  alter  an  executed  instrument,  and,  a  multQ 
fortiori^  when  it  is  to  revoke  a  disposition  of  the  bulk  of  the  {»x>perty 
to  the  deceased's  own  family,  and  to  transfer  it  to  a  stranger;  and  such 
would  be  the  efiect  of  this  codicil.  Thei>e  is  a  total  absence  of  all  cir- 
cumstances tending  to  show,  either  that  the  deceased  considered  this 
paper  would  operate  in  its  present  form,  or  that  he  wished  to  finish  it, 
but  was,  by  some  sufficient  cause,  prevented.  The  paper  is  datod  on 
the  21st  of  October,  and  the  deceased  died  on  the  1st  of  December,  so 
that  he  lived  for  six  weeks  after  he  wrote  it,  and  had  abundant  oppprtu*- 
nity  of  completing  it.  True,  he  was  confined  to  his  bed  for  the  last 
three  weeks  of  his  life,  but  there  is  no  reference  to  this  paper  within  the 
last  month  of  his  life,  except  a  single  declaration)  and  that,  I  repeat,  is 
of  no  weight  under  the  circumstances  of  this  case. 

The  question  Uien  comes  to  the  finding.  The  will  itself  was  found 
sealed  up  ia  ai>  envelope  endorsed  as  the  will,  and  placed  in  a  tin  box 
with  otlier  papers  relating  to  hip  property.  Had  the  codicil  been  also 
so  fi^und  it  might  have  been  a  very  material  iact,  but  it  was  found  in  aa 
open  drawer  of  a  table  in  the  room  where  the  deceased  sat,  in  which 
drawer  was  the  memorandum  to  which  1  have  adverted,  and  which 
could  have  been  of  no  efiect  for  the  last  three  er  four  years  of  his  life: 
this  is  juf  t  the  situation  in  which  the  dceeaaed  might  leave  an  unfinidied, 
deliberative  paper,  to  be  taken  out  and  copied  whenever  he  should  make 
up  his  mind  finally  to  give  it  efiect:  but  if  he  had  already  decided,  if  he 
meant  to  do  nothing  more,  if  he  intended  the*  paper  to  operate  in  this 
form,  he  would  have  put  it  away  in  a  place  of  safety  with  his  will.  But, 
then,  it  is  said,  that  paper  B,  a  fiurly  written  papier,  was  found  in  the 
same  place;  B,  however,  carries  the  matter  no  fuither:  it  is  true  that  it 
is  fairly  written;  but  it  ends  without  any  stop,  not  even  a  comma,  and 
has  no  date;  nor  does  it  appear  when  it  was  written,  nor  is  there  any 
jcertain  constat  to  what  paper  it  applies;  there  is  no  positive  reference 
to  A,  and  the  direction  contained  in  it  as  to  the  sale  of  the  house  would 
be  unnecessary,  if  Mrs.  Reay  was  already  residuary  legatee.  The  in- 
ference then  is,  that  it  is  quite  independent  of,  and  has  no  connexion 
with.  A,  except  that  it  was  found  in  conjunction  with  it  There  is, 
then,  nothing  to  show  that  A  was  a  finished  paper;  or,  if  unfinished,  that 
the  deceased  was  prevented  from  completing  it;  nor  is  there  any  cir- 
cumstance to  prove  adherence  to  it,  nor  an  intention  that  it  should  o.pe* 
rate  at  the  time  of  his  death. 

I,  therefore,  pronounce  against  the  validity  of  the  codicil,  and  direct 
the  costs  on  all  sides  to  be  paid  out  of  the  estate. 


\ 
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ABOHES  COURT  OF  CANTERBURY. 


BEARE  and  BILES  v.  JACOB.— p.  257. 

On  Protest. 


Though  the  regular  appeal  from  a  jurisdiction  not  peculiar  but  aubordinate  it  to  the 
Diocesan,  yet,  if  the  Judge  of  the  subordinate  and  diocesan  courts  be  the  same  per- 
son, the  appeal  may  be  per  »ahum  to  the  Metropolitan:  but  the  reason  must  appear 
by  ^e  formal  instruments  in  the  cftuse. 


PBBBOGATIVB  COURT  OF  CANTERBURY. 


COLVIN  V.  FRASER  and  Others.— p.  266. 

A  wiU  being  executed  in  duplicate,  one  part  of  which  was  prored  to.  hare  been  in,  and 
was  never  traced  out  of,  trie  deceased's  possession,  and  was  not  found  at  his  death, 
the  prima  fade  presumptions  are;  first,  that  the  testator  destroyed  the  part  in  his  own 
possessionf  and  second — (if  the  first  be  not  repelled),  that  he  intended  thereby  to  re- 
Toke  the  duplicate  not  in  his  possession.    The  deceased  pronounced  dead  intestate. 

The  prima  fade  presumption,  that  the  deceased  revoked  a  will,  which  was  in  his  own 
possession,  but  is  either  not  found  at  all  at  his  death,  or  is  found  cancelled;  and  ^e 
orimafaeie  legal  consequence  tiiat  a  duplicate,  not  in  his  possession,  is  revoked  Uiere- 
by,  may  be  rebutted  by  a  strong  combination  of  circumstances  leading  to  a  moral 
conyiction,  or  direct  positive  evidence. 

In  order  to  rebut  a  presumption  of  law,  (e.  g.  as  to  the  destruction  of  a  will  by  a  testa* 
tor),  declarations  unsupported  by  circumstances  strongly  marking  their  sincerity,  and 
confirming  their  probability  (especially  where  their  stringency  depends  on  the  exact 
words  of  a  casual  expression),  cannot  safely  be  relied  on. 

Declarations^  coupled  and  consistent  with  conduct  and  acts,  are  of  weight  in  proof  of 
intention,  so  are  those  not  depending  on  the  precise  words  of  a  particular  expression, 
but  on  the  tenor  of  ap  extended  conversation,  especially  if  not  hable  to  the  suspicion 
of  insincerity;  still  more  if  repeatedly  made  in  confidential  communications. 

John  Fasquhab,  formerly  of  Calcutta^  but  late  of  London,  the  de- 
ceased in  this  cause,  was  found  dead  in  his  bed  at  his  house  in  the  New 
Road,  on  the  mornine  of  the  6th  of  July,  1826,  being  then  seventy^six 
years  of  age;  he  left  behind  him  Elizabetli  Willoughby,  (wife  of  Peter 
Trezevant)  the  daughter  of  a  deceased  brother;  John  Farquhar  Fraser, 
and  Dame  Charlotte  (wife  of  Sir  William  Templar  De  La  Pole),  chil- 
dren of  a  deceased  sister;  and  James  and  George  Mortimer,  Charlotte 
(wife  of  William  Aitken),  and  Mary  (wife  of  James  Lumsden),  chil- 
dren of  another  deceased  sister;  th^  only  persons  in  distribution  in  case 
he  had  died  intestate. 

On  the  15th  of  September,  1826,  administration  of  the  goods  of  the 
deceased,  as  dying  intestate,  was  granted  to  John  Farquhar  Fraser.  A 
copy  of  a  will  and  codicil  (executed,  in  duplicate  or  triplicate,  by  the 
deceased  in  India)  having  been  received  by  David  Colvin,  the  party  in 
this  cause,  authenticated  under  Seal  of  the  Supreme  Court  of  Judicature 
at  Fort  William,  in  Bengal,  a  decree  issued  at  his  instance,  calling  upon 
Mr.  Fraser  to  bring  in  the  administration,  and  show  cause  why  the 
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same  should  not  be  revoked,  and  probate  of   the  will  and  codicil  be 
granted  to  Mr.  Colvin.(a} 

The  administration  was  accordingly  brought  in;  and — after  some  jSre- 

(a)  A  companttiye  ■tatement  of  the  Will  and  Codidl  of  the  fth  of  March,  1814|  of 
Paper  Af  and  Script  No.  1.: — 


Will  and  Codidl— 
Dated  7th  March  1814: 

**  I,  John  Farquhar,  agent  for  the  manu- 
facture of  gunpowder  at  Ishapore  in  Ben- 
gal, being  about  to  embark  for  Europe, 
and  being  in  sound  and  disposing  mind,  do 
hereby  bequeath  my  real  and  personal  pro- 
perty as  wUows.  To  my  nephew  John 
Fraser,  and  niece  Lady  Pole,  each  500L 
sterling  money  of  Great  Britain:  to  my 
friend  George  'Wilson,  at  present  one  of 


Paper  A  and  Script 
No.  1— 

as  far  as  they  differ  from  the  will  and  co- 
dicil of  the  7th  of  March,  1814.  The  pas- 
sages in  Italics  are  the  clauses  which  are 
not  contained  in  script  No.  1 :  in  other  re- 
spects, except  as  is  hereafter  noticed,  and 
with  some  slight  verbal  variations,  the 
three  instruments  coincided 

For  an  account  of  paper  A,  and  script 
No.  1,  see  the  14th  article  of  Mru  Col- 


my  agents,  JOOOA  of  the  same  denoimna.     ^j„,^  .negation,  infi*.  p.  117:-.the  9th, 
tion:  to  Su-  John  Royds,  one  of  the  puisne  |  j^,,^  ^^^^  and  12th  articles  of  Mr.  Fra- 


Judges  in  the  Supreme  Court  of  Judica 
ture  in  Beng^,  500/.  of  the  same  denomi- 
nation: to  George  Davidson,  Esq.  Mint 
Master  of  Bengii,  1000/.  of  the  same  de- 
nomination: to  Alexander,  David,  and 
James  Colvin  (brothers),  and  Alexander 
Colvin,  their  nephew,  300/.  each,  to  com- 
mence from  the  tame  of  the  respective  ar- 
rivals of  the  parties  in  any  part  of  Great 
Britain:  to  my  <dd  friend  Dr.  George 
French^  professor,  or  some  time  since  pro- 
fessor, of  chemistry  in  Marischal  College 
of  Aberdeen,  300/.  of  the  above  denomi- 
nation: to  Colonel  or  Lieut.  Colonel  Cal- 
craft  300/. :  all  the  above  sums  to  be  paid  to 
the  respective  persons  named  during  the 
natural  term  of  their  lives  annually.  I 
likewise  bequeath  for  the  purpose  of  pro- 
moting learning, 


ser's  allegation,  p.  130;— and  the  Gth  and 
9th  articles  of  Mr.  Colvinf s  second  allega- 
tion,  p.  133. 

Paper  A.  is  also  noticed  in  the  judg- 
ment. See  infra. 

"This  is  the  last  will  and  testament  of 
me  John  Farquhar  of  Gloucester  Place^ 
PortmRn  Square,  in  Uie  county  of  Middle- 
sex, Esquire. 

'*  1  give  devbe  and  bequeath  all  my 
estate  of  what  natnre  or  kind  soever  not 
herein  otherwise  disposed  of  unto  my  exe- 
cutors hereinafter  named  their  heirs  exe- 
cuton  and  administrators  for  the  purpose 
of  promoting  learning  in  manner  following: 
viz.  To  apply 


**  such  sum  as  may  be  sufficient  for  salaries  of  the  following  professors  who  are  to  teach 
during  the  whde  6f  the  summer,  as  I  know  from  my  own  experience  that  nothinj^  is  so 
contrary  to  the  acquisition  of  knowledge  as  the.long  vacations  in  the  Scottish  univerri- 
ties:  viz.  I  bequeath  for  the  salary  of  the  professor  of  Greek  200/.  sterling;  for  the  sa- 
lary of  the  professor  of  the  second  class,  called  the  semi-class,  the  same  sumi  for  that 
of  the  professors  of  the  third  and  fourth  classes  the  same  sum  to  each:  the  above  sums 
to  be  pud  annually  in  lawful  money  of  Great  Britain  to  the  new  prafessors  cf  all  the 
universities  or  colleges  of  Scotiand  beginning  with  Aberdeen,  next  St.  Andrews,  next 
Glasgow,  and  lastiy  Edinbuiigh:  likewise  SOOiL  sterling  for  the  salary  of  a  professor  of  Ifts^ 
tbematlcs,  payable  in  the  same  manner,  at  each  of  the  above  seminaries:  and  my  will  it, 
that  if  the  present  professors  will  agree  to  teach  during  the  whole  year  without  any 
cydier  vacations  than  those  established  by  law,  and  fourteen  days  about  Midsummer,  in 
thsEtcaae  that  they  shall  in  the  first  instance  be  offered  the  option  and  receive  annually 
the  above  sums  during  their  professorships:  I  likewise  bequeath  300t  annually  of  ster- 
ling money  of  Great  Britain  for  the  purpose  of  erecting  a  prolessorship  of  mathennatiDs 
in  the  College  of  Old  Aberdeen,  unless  that  may  have  been  already  done:  likewise 
300/,  annually  for  one  professor  of  astronomy  in  the  Marischal  College  of  Aberdeen, 
and  100/.  annually  for  each  of  two  assistants:  likewise  the  same  sums  for  a  Professor 
and  two  Assistanta  in  the  King's  College,  Oki  Abeideen:  likewise  sucli  sum  as  may  h% 
sufficient  for  the  erectipa  of  two  obsei*vatories  of  cdestial  bodies^  and  furnishing  them 
witii  the  necessary  instrumental  admitting  nothing  that  is  not  absolutely  neeessaiy  for 
the  abiove  purpose  for  the  use  of  the  two  above  mentioned  professorships.  LasUy  I  de- 
sire that  [on  the  natural  decease  of  the  above  persons,  to  wnom  annuities  have  been  be- 
gymthfrit  that  the  anmud  sums,  respectively  appropriated  to  them,  shall  be  added  to]  (a) 

(p)  The  clause  within  brackets  waa  not  in  paper  As  nor  in  No.  1. 
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liminary  steps  for  the  purpose  of  citing  all  persons  interested,  and  feet- 
ting  all  testamentary  papers  before  the  Court,(a) — on  the  by-day  after 
Hilary  Term,  1828,  an  allegation,  propounding  the  copy  of  the  will  and 
codicil  was  admitted.     It,  in  substance,  pleaded: — 

1.  The  death  of,  and  the  persons  entitled  in  distribution  to,  the  de- 
ceased. 

2.  A  detailed  history  of  the  deceased  from  his  birth  in  the  county  of 
Aberdeen,  to  his  death;  his  education  at  a  parochial  school,  and  after* 

the  annual  mrplas  oi  my  receipts,  and,  alter  providing^  for  the  other  purpoaee  [herein* 
before]  expressed,  shall  be  divided  amonnt  the  parochial  schoolmasters  [over  all](6) 
Scotland  in  sums  of  not  less  than  10/.  of  sterling  money  of  Great  Britain  annually  to 
each  [beginning  with  the  Schoolmasters  of  Aberdeenshire;]  and  as,  in  my  opinion,  the 
study  of  the  Greek  language  oug^t  to  precede  that  of  the  Latin,  I  leave  100/.  sterling 
aonttally  to  each  of  four  teachers  of  Greek,  provided  that  such  a  change  of  system  be 
approved  of  by  a  majority  of  the  Professors  of  the  Universities  of  Scotland,  and  in 
that  case,  that  is  to  be  effected  in  preference  to  the  provisions  for  parochial  schoolmas- 
ters. 


«*  Declaving  ihw  to  be  my  last  will  and 
testament  I  appoint  the  following  gentlo- 
men  to  be  my  executors,  John  Bebb, 
George  Wilson,  and  Dr.  John  Fleming  in 
Europe,  and  the  above-named  Alexander, 
Davio,  and  James  Colvin  and  Alexander 
Colvin  the  younger  and  John  Corsar  of 
Calcutta,  Agents;  and  George  Davidson, 
Esq.  Mint-master  of  the  same  place.  Dated 
"  n  Calcutta  this  7th  of  March  1814/' 

*«*  It  was  Mgned,  sealed  and  executed 
in  the  presence  of  four  witnesses;  and  at 
the  foot  of  the  paper  wao  added  a  codicil 
as  follows. 

**  I  hereby  further  bequeath  by  this  co- 
dicil of  the  same  date  1000/.  sterling  money 
of  Oieat  Britun  to  Mrs,  M<Kenzie,  wife  of 
John  M%enzie,  Esq.  MiliUry  Paymaster 
General  of  Bengal  for  the  purchase  of  a 
ring.         J.  VAMvauAn.'* 


'*1  give  and  devise  aH  my  East  Mark  es- 
tate in  the  county  of  Somerset  unto  my 
nephews  James  and  Cteorse  Mortimer(e) 
for  their  £ves,  and  at  ihdr  death  to  the  elded 
mak  heir,  or  in  defauU  of  male  iseue  to  the 
eldeet  female  heir  of  my  said  nephew  George 
Mortimer,  an  eondition  that  whoever  tuO' 
eeeda  to  theponessionofmy  eaidEaet  Mof^ 
estate  ahaii  take  and  use  the  name  ofFarqu* 
har,  1  give  and  hegueaih  to  my  niece  Lady 
Pole,  wtfeof  Sir  WilHam  Pole  ofShute  in 
BeoonMre,  the  sum  of  i,  ana  to  eaeh  of 
her  children  the  sum  L  to  accumulate 

for  their  benefit  till  they  arrive  at  the  age  of 
21  yeca^  retpeetively,  and  I  give  to  my  niece 
Mrs,  ,  in  Jtrneriea,  the  sum  of         L 

and  I  g^ve  and  devise  unto  my  most  par- 
ticular friend  David  Colvin  of  Gloucester 
Place  aforesaid  all  my  freehold  and  copy- 
^^_^ hold  estates  in  the  parish  of  HanweU,  Mid- 
dlesex. And  whereas  I  have  Utely  agreed  to  sell  unto  David  Colvin  aU  mv  leasehold 
iKNue  in  Gloucester-place,  now  in  his  occupation,  for  3400/.  but  the  same  has  not  yet  • 
been  conveyed  to  him;  now  I  do  hereby  bequeath  the  said  house  unto  David  Colvin  his 
executors  and  administrators  discharged  of  and  from  the  said  sura  of  3400/.  Jindlfur- 
Aergioe  and  bequeath  to  my  fiiend  Daeid  Cohnn,  should  he  survive  me,  all  my  leasAoB 
house  in  GloucestcT'plaee,  Portman-sguare  at  present  m  my  own  occupation  to  hu  exeeutora 
msd  admoMratora  together  vnthaUthefurmture,  Uc,  which  may  be  contained  in  it  at  my 
death'  and  I  give  to  each  of  my  partners  in  Broad-street,  London,  viz.  B.  C.  Bazett,  Da- 
vid Colvin,  W.  Crawford,  and  J.  G.  Benungton,  the  sum  of  /.  in  token  of  my  re- 
gttd:  And  my  wUl  is  that  in  case  aU  or  any  of  the  deidses  or  biequesta  heretofore  con- 
tmned  or  any  part  thereof  tStaSX  be  void  under  theatatates  of  nortnain  or  otherwise  how- 
ioever,  then  I  give  and  devise  aU  my  said  estate  unto 

**  And  I  hereby  appoint  my  (aforesaid)  partners  to  be  executors  of  this  my  last  will, 
a|id  hereby  revoking  all  former  wills  b^  me  at  any  time  made  I  publish  and  declare  this 
SB  and  for  my  laal  inll  and  testameact:  in  witnesa  whereof  I  have  hereunto  set  my  hand 
and  seal  this  day  of  November  1821." 

*«*  The  usual  chuisc  of  attestation  was  added. 

ta)  See  Colvin  v.  Eraser,  3  Eng.  Eccl.  Bep.  4S. 

\b)  In  paper  A,  the  words  •*  herein-before"  were  ••  heran-after;*'  ttie  words  «•  over 
att**  were  tma^>osedt  and  Uie  wordb,  **  the  shires  or  counties  of  Aberdeen  and  Meama 
in,**  were  interlined  before  "  Scotland:"  and  the  words  •«  beginning  with  the  school- 
masters  of  Aberdeenshire,"  were  strack  through. 

(c)  In  Script  No.  1.  here  foUowed,  **  and  their  heirs  on  condition  that  they  shaU  take 
and  uae  the  name  of  E^uhar. " 
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wttrds  at  the  Marischal  College  at  Aberdeen;  and  that  eaiiy  in  life  he 
went  to  India,  where  by  close  application  to  business  and  parsimonious 
habits,  he  rapidly  accumulated  considerable  property,  and  at  a  very  early 
period  conceived  an  intention  of  leaving  his  property  for  the  improve- 
ment of  the  system  of  education  in  Scotland,  and  frequently  whilst  in 
India,  expressed  such  intention  to  his  friends." 

3.  A  statement  respecting  the  deceased's  relations  at  the  time  of  his 
quitting  Scotland  and  subsequently;  and  that  during  his  residence  in 
India  he  kept  up  no  communication  with  them,  except  by  directions  to 
his  agents  to  allow  a  sufficient  sum  annually  for  the  maintenance  and 
education  of  his  nephew,  Mr.  Fraser,  and  of  his  sister, — then  orphans; 
and  specially  directed  that  the  former  ^ould  pay  particular  attention  to 
the  study  of  Greek  and  mathematics. 

4  and  5.  The  execution  in  duplicate  of  the  will  and  codicil  in  India, 
when  the  deceased  was  about  to  return  to  Great  Britain,  (a) 

6,  7,  and  8.  Formal  articles. 

9.  That  both  copies  of  the  will  and  codicil,  sealed  up  in  separate  en- 
velopes, were  left  in  the  custody  of  Messrs.  Colvin — ^the  deceased's 
agents  in  Calcutta;  that  he  arrived  in  England  at  the  end  of  1814; — in 
1816,  became  partner  of  a  house  of  agency  in  Broad  Street,  under  the 
firm  of  Bazett,  Farquhar,  Crawford  and  Co. ;  that  his  property  at  the 
time  of  his  death  was  nearly  of  the  same  value  as  at  the  date  of  his  will; 
that  he  desired  one  part  of  the  will  to  be  transmitted  from  India;  and 
that  in  1816,  a  sealed  packet  endorsed  ^<the  will  of  John  Farquhar, 
Esq.''  arrived  in  England,  and  was  delivered  by  David  Colvin  into  the 
deceased's  possession:  that  he  frequently  conversed  upon  the  system  of 
education  in  Scotland,  and  the  improvement  thereof;  and  whilst  in 
Scotland,  in  1816,  made  various  inquiries  at  Aberdeen  and  elsewhere 
upon  the  subject 

10.  That  on  his  arrival  from  India,  he  was  disappointed  at  Mr.  Fra- 
ser's  progress  in  mathematics:  in  1817,  wholly  discontinued  the  allow- 
ance to  him,  frequently  expressed  dissatisfaction  at  his  conduct,  and  de- 
clared he  should  inherit  no  part  of  his  property. 

11.  Great  intimacy  with  David  Colvin;  declarations  to  him  and  to 
others  of  his  friends,  that  he,  the  deceased,  had  left  his  property  for  the 
improvement  of  education  in  Scotland,  and  that  Colvin  was  one  of  his 
executors. 

12.  That  the  deceased,  being  about  to  proceed  to  Paris  in  October 
1821,  brought  with  him  to  Mr.  Colvin's  house  (the  carriage  which  was 
to  convey  him  to  Dover  being  at  the  door)  the  packet  (pleaded  in  the 
ninth  article)  which  was  now  open;  that  he  took  from  it  a  paper  which 
he  described  as  his  will;  and,  on  a  separate  sheet  of  small  foolscap  paper, 
hastily  wrote  and  executed  a  codicil,  thereby  devising  the  East  Mark 
estate  (which  he  had  lately  purchased)  to  his  nephews,  James  and  George 
Mortimer,  on  condition  of  their  taking  the  name  of  Farquhar; — a  lease- 
hold house  and  small  estate  to  David  Colvin; — and  appointing,  with 
100/.  legacy,  his  partners  in  the  house  of  agency  executors:  that  the 
will  and  said  codicil  with  the  original  envelope  were  left  in  the  hands 
of  David  Colvin,  who  deposited  them  in  the  deceased's  iron  chest  in 
Broad  Street. 

(a)  The  du«  execution  of  thii  will  and  codicil,  but  in  tripUcaii^  wm  admitted  by  the 
next  of  kin. 
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13.  The  purchase  in  1822  of  the  Fonthill  estate;  inquiries  respecting 
the  effect  of  the  statutes  of  mortmain,  and  declarations  of  his  want  of 
affection  for  his  heir  at  law,  saying,  his  heir  at  law  was  a  yagabond  in 
the  back  settlenients  of  America." 

14.  That  Mr.  Colvin,  apprehensive  that  the  said  codicil  might  be  in- 
valid, on  consultation  with  his  partners  and  with  the  deceased's  solicitor, 
sent  to  the  deceased  at  Paris  a  sketch  will,  No.  1.  and  also  a  draft  will, 
paper  A.;  that  the  deceased,  on  reading  it,  declared  <<  it  would  be  of  no 
use  to  make  such  a  will,  as  he  had  two  already  of  the  same  effect,  and 
that  one  was  in  his  own  possession, — the  other  in  India." 

15.  That  in  182S,  on  his  return  from  France,  the  deceased  took  his 
will  and  codicils  to  his  own  residence;  that  in  the  spring  of  1822  or 
1823,  he  destroyed  the  codicil  in  Broad  Street,  in  a  fit  of  anger  with 
Mr.  Colvin,  but  afterwards  expressed  his  regret  and  was  reconciled. 

16.  Pleaded  the  execution  of  a  codicil  on  the  17th  of  July,  182S, 
and  that  it  was  deposited  with  a  solicitor  :(a)  it  also  pleaded  declarations 
to  Harry  Phillips  and  others,  *^  that  in  consequence  of  the  statutes  of 
mortmain,  he  (the  deceased)  intended  to  sell  the  Fonthill  estate,  of 
whi^  no  conveyance  had  been  made  to  him, — alleging  as  a  reason, 
that  conveyances  might  at  once  be  made  to  the  next  purchaser,  and  that 
he  should  thereby  save  the  stamp  and  duty;"  and  that  he  had,  previous- 
ly to  his  death,  sold  or  agreed  for  the  sale  of  the  greater  part  of  the 
said  estate. 

17.  That  in  the  early  part  of  1822,  the  before  mentioned  iron  chest, 
mnd  also  a  certain  cabinet,  were  sent  to  the  deceased's  residence  in  the 
New  Road:  it  further  pleaded  declarations,  from  the  beginning  of  1822 
to  his  death,  <^  that  he  had  a  will  or  two  wills  which  he  made  in  India, 
that  one  remained  in  India  and  the  other  in  his  own  possession,  that  he 
kept  the  latter  in  the  cabinet,  and  that  David  Colvin  and  Dr.  Fleming 
were  two  of  the  executors." 

18.  A  declaration  in  February  1823,  to  his  solicitor,  Mr.  Drake,— 
<m  his  suggesting  that  he  should  make  a  new  will — <'  I  have  a  will  by 
me;  it  is  m  that  cabinet^  and  David  Colvin  and  Dr.  Fleming  are  two  of 
the  executors." 

19.  Declarations  to  Mr.  Hume  in  January  1825,  <<that  he  (the  de- 
eeased)  had  a  will  in  the  said  cabinet;"  and  also  declarations  of  the  con- 
tents of  such  will; — ^which  were  to  the  same  effect  as  the  bequests  in  the 
will  propounded. 

20.  A  further  declaration  to  Mr.  Hume,  <<  that  he  could  not  take  more 
than  four  shares  in  the  London  University,  because  it  might  interfere 
with  his  intentions  in  respect  to  the  college  at  Aberdeen,  and  to  educa* 
tion  in  Scotland  in  general." 

21  and  22.  Further  declarations  on  the  29th  of  June  1826,  to  George 
Harry  Phillips,  ^  that  he  [the  deceased]  had  two  wills  (which  he  had 
made  in  India)  one  part  thereof  in  his  own  possession,  and  one  in  India:" 
and  on  the  4th  of  July  1826,  to  Harry  Phillips,  ^<  that  he  had  already. 
two  wills;"  that  on  Harry  Phillips  stating,  <<  unless  he,  the  deceased, 
made  a  codicil  to  such  will  in  the  presence  of  three  witnesses  it  would 
only  convey  personal  property;  the  deceased  replied,  '  he  would  sell  all 
that  remained  of  the  Fonthill  property:'  and  that,  on  leaving  Phillips, 

(a)  This  codicil  was  brought  into  the  rogistjy  by  the  solicitor*  and  was  propounded 
OQ  behalf  of  Mr.  ColYin«  it  is  noticed  in  the  judgment 
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he  appointed  to  return  the  foUowing  day,  but  did  not  keep  9uch  ap- 
pointmeDt" 

23.  Frequent  declarations  during  the  latter  part  of  his  life^  that  Mr. 
Fraser  should  never  have  sixpence  from  him;  that  the  Mortimers  had 
received  too  much  from  Iiim  already,  and  should  have  no  more;  (this 
more  especially  to  Harry  Phillips,  on  the  4th  of  July,  1826,)  and  that 
none  of  his  relations  should  be  benefitted  by  his  property  at  his  death: 
that  on  Mr.  and  Mrs.  Lumsden  going  to  Fonthill  in  1822,  he  expressed 
displeasure  at  their  coming,  and  said  ^^  she  was  no  relation  of  his;''  and 
would  not  permit  them  to  dine  at  his  table* 

24.  That  for  several  years  before  his  death  the  deceased  was  in  an 
enfeebled  state  of  health,  and  that  during  the  last  few  years  of  his  life^ 
and  particularly  the  last  twelvemonth,  he  was  in  the  habit  of  leaving  his 
papers  lying  about  his  room,  and  on  goitkSL  out  be  usdally  left  his  cabi- 
net and  other  places  unlocked,  or  locked,  leaving  the  keys  aboutj  that 
he  occasionally  locked  his  room  door,  but  frequently  left  in  the  key,  and 
that  after  his  death  several  of  his  papers  of  importance  and  an  envelope 
endorsed  ^<  Will  of  John  Farquhar,  Esq.,''  or  to  that  effect  were  found 
in  the  said  cabinet,  and  that  such  envelope  was  tal^en  possession  of  by 
Mr.  Fraser, 

25.  That  Mr.  and  Mrs.  Greorge  Mortimer,  about  two  years  before  the 
deceased's  death,  prevailed  on  £m  by  false  pretences,  to  allow  them  to 
reside  in  his  house  in  the  New  Road,  during  his  absence,  and  were 
fromsSuch  time  to  the  deceased's  death  in  the  habit  of  residing  in  it  for 
a  considerable  time  together;  and  that  the  deceased  expressed  great  di^ 
like  of  Mrs.  Mortimer:  that  while  there,  they  were  frequentlvy  and  for 
a  considerable  time  together  in  his  room,  where  the  said  cabinet  and 
iron  chest  were;  and  had  free  access  to  his  papers. 

26.  That  it  being  understood  Mr.  Colvin  was  one  of  the  deceased's 
executors,  he  attended  with  Mr.  Drake  and  Mr.  Fraser,  at  his  house  in 
the  New  Road,  for  the  purpose  of  searching  for  his  will;  that  they 
searched  for  the  same  with  two  of  the  deceased's  servants;  Mr.  and  Mrs. 
Mortimer  having  refused  or  declined  to  attend:  that  one  part  of  the  will 
and  codicil,  received  by  the  deceased  from  India,  was  not  canoelled  or 
destroyed  by  him,  nor  by  his  directions,  but  was  destroyed  without 
his  knowledge,  privity,  or  consent 

27.  That  soon  after  his  death  disputes  arose  between  Mr.  Fraser  and 
Mr.  Greorge  Mortimer  as  to  the  grant  of  administration:  4ih«t  Fraser 
having  obtained  the  same  to  be  granted  to  him,  alone,  George  Mortimer 
and  his  wife  expressed  great  dissatisfaction  thereat;  and  in  a  few  days 
afterwards,  Sarah  Hurst,  widow,  being  at  his  house  in  Gloucester  Place^ 
Mrs;  Mortimer,  his  wife,  expressed  herself  to  Sarah  Hiirst  (with  whom 
she  was  intimately  acquainted)  in  terms  of  anger  and  resentme&tat  Mr. 
Fraser's  conduct,  and  said  ^*  John  Fraser  is  under  great  obligations  to 
me;  for  if  it  had  not  been  for  me  he  would  have  had  nothing;  for  I  de- 
stroyed the  will;"  or  to  that  effect;  and  repeated  the  same  ei]»ression» 
thereby  meaning  that  she  had  destroyed  the  duplicate  of  the  will  «f  the 
deceased,  which  he  had  in  his  own  possession.  («) 

(a)  In  the  coane  of  reading  the  evidence,  the  counsel  for  the  neat  of  kia  took  «n  ob* 
jeetion  to  the  deposition  on  this  article,  on  the  ground  that  the  declaration  of  the  wife 
could  not  be  evidence  against  the  husband.  1  Phillipps^  p.  76.  7th  edition.  3  Starkie 
on  Evidence,  pp.  45.  707<  nor  against  the  other  parties,  on  the  ordinary  principle  that 
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On  the  first  session  of  Trinity  Term  an  allemtion,  with  forty-five  ex- 
hibits>  was  admitted  on  the  part  of  the  next  of  kin:  it  pleaded — 

1  and  2,  The  deceased's  real  estate  as  worth  60,000/.;  other  freehold 
estates — ^for  the  sale  of  which  he  had  contracted,  170,000/.:  other  per- 
sonal property,  310,000/.:  aod  certain  slight  inaccuracies  in  the  history 
of  the  deceased,  and  of  his  family  as  pleaded  by  the  executor. 

3.  That  the  instruments  propounded  were  duplicates  of  a  will  and  co- 
dicil brought  by  the  deceased  to  this  country,  or  shortly  afterwards 
transmitted  to  him  from  Calcutta,  and  subsequently  cancelled  and  de- 
stroyed by  him.  That  the  said  duplicates  remained  in  India,  in  the 
custody  of  Colyin  &  Co.  of  Calcutta  till  after  the  deceased's  death.  That 
the  deceased,  when  he  left  Calcutta,  never  intended  to,  and  never  did, 
return  to  India. 

4.  That  in  September,  1816,  shortly  before  bis  visit  to  Scotland,  the 
deceased  deposited  in  the  hands  of  Messrs.  Whitbread  of  London,  Brew- 
ers>  (in  which  firm  the  deceased  was  a  partner,)  certain  papers,  among 
others,  a  paper  sealed  up  in  an  envelope,  which  he  declared  to  Mr. 
Bland,  one  of  the  partners,  was  his  will;  that  the  said  paper  was  a  will 
of  the  deceased,  and  remained  there  three  months,  and  till  after  his  re- 

.tum  from  Scotland,  when  it  was  returned  to,  and  subsequently  cancelled 
and  destroyed  by,  him. 

5.  That  Mr.  Colvin,  by  the  deceased's  desire,  about  the  latter  end  of 
182i,  wrote  to  Mr.  Drake,  solicitor  to  the  deceased  and  to  the  house  of 
agency,  for  instructions  for  making  his  will;  that  Mr.  Drake  wrote  a  full 
letter  ot  instructions,  which  was  delivered  to  the  deceased,  and  found 
among  his  papers  at  his  deaths  and  that,  from  and  after  the  receipt  of 
such  letter,  the  deceased  well  knew  the  effect  of  the  statutes  of  mort> 
main. 

6.  Ejchibited  Mr.  Drake's  letter. 


QOthii](g  excopt  what  wa»  given  under  the  aanction  of  an  oath,  was  evidence  againfit 
third  persons. 

On  the  other  side  it  was  argued,  that  on  Uie  principle  of  the  case  of  Career  t.  Adkins^ 
4  €ainpbi  98;  the  evidence  was  admissible  against  the  husband^  and  being  evidence 
Miast-  him  it  was  evidence  against  all  the  parties  in  the  same  interest,  as  the  answers 
of  one  executor  may  be  read  against  the  other:*  and  further,  that  the  parties,  having 
neglected  to  object  to  the  admissibility  of  the  allegation,  pleading  the  declaration,  were 
now  barred  from  objecting  to  the  depositions  taken  on  that  plea. 

In  reply;— that  if  these  deolarationa  were  not  legal  evidence,  it  was  never  tod  late  to 
oljeet;  as,  in  Chancery,  the  evidence  of  an  interested  witness  is  struck  out  wheneven 
■uch  interest  is  discovered;  and  further,  that  even  If  the  objection  were  not  raised  by 
the  party,  the  Court  was  bound  to  see  that  the  cause  was  decided  upon  leg^  evidence: 
80,  at  Nisi  Prhis,  the  Judge,  as  soon  as  he  discovers  that  the  evidence  is  not  strictly  legal, 
ahnjnsjtiipsit  and  tells  the  Jury  not  to  give  it  any  oonaideratioa.  In  Carey  v.  Adkias 
Hie  wtfe  vias  acting  aa  the  agent  of  the  husband,  and  then  her  declaration  stood  upon 
the  same  ground  as  that  of  any  other  agent.  1  Phillipps  on  Evidence,  p.  85.  2  Starkie 
on  Evidence,  46.  fOY..  It  seemed  to  be  admitted  that  these  declarations  were  not  per  tt 
evidence  against  third  persons;  but  it  was  contended,  that  if  evidence  i^ainst  one  party 
ib  ma  evi&noe  against  alL  But  it  ia  uaneceasajy  now  to  argue  this  iMt  poiBt»  whic^ 
involved  a  question  in  these  Courts  deserving  Uie  nicest  consideration;  they  would> 
however,  merely  say  that,  in  Lord  Trimlestown's  case.  Lords  Eldon  and  Bedesdale 
held  the  contrary  doctrine.f 

Without  expressing  any  opinion  aa  to  the  ultimate  admiasibility  of  this  past  of  the  de* 
poaitioQ»  it  may  be  argued  upon  de  beneette^ 

.  *  See  Maclae  and  Ewing  v.  Ewing  and  others,  3  Eng.  Eccl.  Rep.  137. 
1 1  Bligh,  453,  (New  Serici). 
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7.  That  about  the  latter  end  of  1821 ,  the  deceased  sent  to  Greorge 
Mortimer  to  meet  him  at  the  house  of  Darid  Colvin  in  Gloucester  Place, 
**  and,  that  the  deceased  then  and  there  in  the  presence  of  George  Mor- 
timer and  David  Colvin  produced  a  will  or  testamentary  paper^  and  pro* 
ceeded  to  cancel  and  erase  by  striking  out  with  a  pen  many  material 
parts  thereof^  and  to  make  many  material  alterations  in  the  disposition 
and  bequests  contained  in  the  said  will  or  testamentary  paper,  and  did 
then  and  there  also  erase  or  strike  out  with  a  pen  the  attestation  clause 
and  the  names  of  the  subscribed  witnesses,  and  did  afterwards  restore 
some  of  the  bequests  and  dispositions  so  altered." 

8.  That  the  codicil,  (pleaded  in  the  twelfth  article  of  Mr.  Colvin's 
allegation)  was  on  the  same  occasion  written  on  the  back  of  the  will, 
that  it  revoked  all  former  wills,  and  declared  the  will,  as  altered,  toge- 
ther with  the  codicil,  to  be  his  last  will  and  testament;  and  that  the  co- 
dicil was  attested  by  two  servants,  and  deposited  in  Mr.  Colvin's  hands. 

9.  That  paper  No.  1,  in  Mr.  Colvin's  hand<«writing,  then  in  the  re- 
gistry, was  an  exact  transcript  of  the  altered  will  and  codicil,  save  a  cer- 
tain clause  as  to  the  statutes  of  mortmain. 

10.  That  from  No.  1,  Mr.  Colvin  drew  up  paper  A.  with  certain 
(specified)  alterations,  (a) 

11.  The  handwriting  of  No.  1.  and  A. 

12.  That  Mr.  Colvin  intending  that  the  deceased  should  supply  the 
blanks  and  execute  paper  A.,  transmitted  the  same  to  the  deceased  at 
Paris,  in  an  envelope,  consisting  of  half  a  sheet  of  foolscap  paper  of 
English  manufacture,  endorsed  in  the  handwriting  of  Mr.  Colvin,  **  Co- 
py of  the  will  of  John  Farquhar,  Esq.  and  codicil  thereto:''  that  on  the 
receipt  of  sucH  paper,  the  deceased  expressed  himself  angry  at  the  con- 
duct of  Mr.  Colvin  in  sending  it  to  him;  and  that  he  never  executed  the 
same,  nor  any  copy  thereof:  that,  on  tJie  return  of  the  deceased  to  Eng- 
land, he  cancelled  and  destroyed  the  will  and  codicil,  so  executed  before 
he  went  to  Paris,  by  tearing  it  in  the  presence  of  Mr.  Colvin;  but  kept 
paper  A.  and  its  envelope  in  his  possession;  and  afterwards  placed  them 
in  a  cabinet  which  stood  opposite  to  the  fire-place  in  his  sittmg  room  in 
his  house  in  the  New  Road,  <<  where  the  same  remained  until  the  said 

!>aper  writing  was  without  the  knowledge  of  the  deceased  abstracted 
irom  the  said  envelope  by  some  person  and  at  some  time  unknown  to 
Mr.  Eraser,  but  that  the  envelope  was  left  in  the  cabinet  folded  up." 

13  and  14.  That  the  deceased  purchased  Fonthill  Abbey  on  specula- 
tion, and  not  as  a  permanent  investment;  and  that  his  resolution  of  sell* 
ing  the  same  was  not  formed  in  consequence  of  the  operation  of  the 
statutes  of  mortmain;  and  that,  subsequent  to  Mr.  Drake's  letter,  he 
purchased  other  landed  property,  and  advanced  money  on  morf^ages, 
and  was,  at  his  death,  in  possession  of  landed  property,  worth  60,000iL, 
and  of  leasehold  estates;  that  he  had  not  foreclosed  any  of  the  mor^ges; 
but  in  September  1824,  voluntarily  offered  to  permit  100,000/.  to  re- 
main on  mortgage;  and  in  October  1824,  lent  a  sum  of  20,000/1  upon 
mortgage. 

15.  Exhibited,  in  supply  of  proof,  two  letters  to  his  banker. 

16.  That  after  his  return  from  India,  he  conceived  a  great  affection 
for  several  of  his  nephews  and  nieces,  particularly  for  George  and  James 
Mortimer,  and  Lady  De  La  Pole;  that  in  1814,  he  resided  for  a  year 

(a)  See  ante,  p.  114.  note  (a). 
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« 

with  Sir  William  De  La  Pole;  and,  to  the  time  of  his  death,  was  on  the 
most  friendly  terms,  and  corresponded  with  them;  and  that  from  1822 
to  his  death,  Mr.  and  Mrs.  George  Mortimer  almost  constantly  resided 
with  him  in  the  greatest  harmony. 

17.  Exhibited  a  letter  from  the  deceased  to  Sir  William  De  La  Pole. 

18.  That  after  1820,  the  deceased  frequently  advanced  to  George 
Mortimer  sums  of  money;  and  previous  to  his  going  to  Paris  in  1821, 
gave  an  order  upon  his  bankers,  ^<  to  advance  him  such  sums  of  money 
as  they  might  think  prudent,  subject  to  the  opinion  of  Mr.  Colvin. '' 

19.  Exhibited  the  order. 

20.  That  in  1824,  the  deceased  executed  a  memorandum  of  agreement 
to  convey  to  George  Mortimer  certain  lands,  not  to  exceed  fifty  acres-— 
part  of  the  estate  of  Fonthill — for  the  erection  and  convenient  enjoy- 
ment of  a  woollen  manufactory. 

21.  Exhibited  the  memorandum. 

22  and  23.  Pleaded  and  exhibited  an  order  in  writing  on  his  bankers 
to  honour  George  Mortimer's  checks,  which  order  was  in  force  at  the 
deceased's  death. 

24.  That  the  deceased  gave  his  bankers  directions  to  honour  George 
Mortimer's  checks  to  the  amount  of  20,000/.,  who,  at  sundry  times, 
drew  to  the  amount  of  10,000/.  That  the  deceased  declared,  Uiat  such 
was  the  case,  and  expressed  his  approbation  of  George  Mortimer's  be- 
haviour in  these  matters,  and  of  his  assiduity  in  business. 

25  and  26»  That^from  1818  to  his  death,  the  deceased  treated  George 
Mortimer  with  great  affection,  kindness  and  confidence,  and  also  had  a 
great  esteem  and  regard  for  Mrs.  George  Mortimer;  and  exhibited,  as 
proof  thereof,  twelve  letters  from  the  deceased. 

27  and  28.  Pleaded  that  David  Colvin  well  knew  of  the  deceased's 
regard  and  confidence  in  George  Mortimer;  and  exhibited,  in  proof, 
two  letters  from  David  Colvin  to  George  Mortimer,  dated  in  November 
1821,  and  November  1824. 

29.  That  the  deceased's  permission  to  Mr.  and  Mrs.  George  Morti- 
mer to  reside  in  his  house  in  the  New  Road,  was  applied  for  under  the 
advice  of  Mr.  Colvin,  and  readily  granted  by  the  deceased. 

30.  Exhibited  the  letter  of  permission  from  the  deceased. 

31.  That  in  1825,  the  deceased  also  authorized  James  Mortimer  to 
draw  upon  his  bankers  for  money;  and  advanced  to  him  from  time  to 
time  1300/L 

32.  Exhibited  the  letter  to,  and  order  on,  the  bankers. 

33»  That  though  for  a  considerable  period  he  was  greatly  offended  at 
Mr.  Fraser,  on  a  groundless  report,  he  was  afterwards  reconciled^to  him, 
and  from  and  after  the  summer  of  1822,  was  on  friendly  terms,  and  re- 
ceived him  at  his  house  with  hospitality;  and  on  the  day  before  his  death 
Mr.  Fraser  passed  upwards  of  two  hours  with  the  deceased  at  his  house 
in  the  New  Road. 

34,  35,  36,  37.  Pleaded  written  and  verbal  declarations,  from  1821 
to  1825, — ^to  show  that  the  deceased  had  destroyed  the  will,  and  in* 
tended  to  die  intestate;  others, — ^that  he  had  executed  a  will  of  a  dif- 
ferent tenor  from  that  propounded;  and  exhibited  a  letter  from  the  de- 
ceased to  Mr.  Alderman  Wood  in  1825. 

I  38  and  39.  Declarations  of  David  Colvin  (before  and  since  the  de- 
eeased's  death,)  to  his  belief,  <<that  tiie  deceased  had  no  will;  and  that 
it  was  impossible  to  get  him  to  make  one." 

Vol.  IV.  16 
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40.  That  the  deceased  was  not  careless  about  his  papers  of  importance, 
or  his  depositories,  and  that  he  always  carried  about  his  person  two  keys 
which  opened  boxes — one  containing  articles  of  value — ^the  other,  the 
keys  of  all  his  depositories,  and  that  on  his  death,  the  said  two  keys 
were  found  by  Mr.  Colvin  under  his  pillow,  tied  up  in  his  handker- 
chief, as  was  his  constant  custom. 

41.  That  Mr.  and  Mrs.  George  Mortimer  did  not  refuse  to  attend 
the  search;  but,  being  at  Fonthill  at  the  time  of  the  deceased's  death, 
they  were  unable,  though  they  proceeded  with  all  dispatch,  to  reach 
London  before  t^he  search  on  the  morning  of  the  7th  of  July. 

42.  43,  and  44.  That  the  search  was  principally  conducted  by  Mr. 
Colvin,  and  no  papers  of  moment  found  in  Uie  cabinet,  except  two 
bonds  of  Mr.  Colvin  to  the  deceased,  and  an  envelope  (as  described  in 
the  twelfth  article,)  with  this  endorsement  '^  Copy  of  the  will  of  >  John 
Farquhar,  Esq.  and  codicil  thereto:"  and  not  <^  Will  of  John  Fraquhar, 
Esq.''  and  that,  after  administration  had  passed,  this  envelope  was  de- 
stroyed by  Mr.  Fraser  in  the  presence  of  a  witness  who  had  particular- 
ly noticed  and  could  describe  the  same;  and  that  Mr.  Colvin  admitted 
at  the  search,  that  it  was  the  envelope  of  paper  A,  and  that  the  endorse- 
ment was  in  his  handwriting:  and  further — that  the  deceased  himself, 
after  his  return  from  Paris,  had  destroyed  the  altered  will  and  codicil. 

45  and  46.  Denied  that  there  had  been, any  dispute  about  the  admi- 
nistration between  Mr.  Fraser  and  George  Mortimer; — explained  the 
circumstances  under  which  it  had  been  taken  out,  and  exhibited  in 
supply  of  proof,  four  •riginal  affidavits  of  Mr.  Fraser  and  Messrs.  Mor- 
timer. 

47,  48  and  49.  That  since  the  death  of  Mr.  Farquhar,  the  firm  in 
Broad  Street,  of  which  David  Colvin  was  a  partner,  had  paid  over  to 
Mr.  Fraser,  as  administrator,  15,000/.  in  part  payment  of  a  sum  due  to 
the  deceased  as  his  share  of  the  partnership  ;^»and  then  entered  into  a 
further  statement  of  account,  and  a  communication  relative  thereto,  and 
exhibited,  in  supply  of  proof,  certain  accounts,  vouchers,  and  bonds. 

50.  That,  (in  contradiction  to  the  15th,  17Ui,  and  18th  articles  of  Mr. 
Colvin's  plea,)  the  deceased  did  not  reside  in  the  New  Road  till  the 
summer  or  autumn  of  1823. 

51.  That  for  many  years  previous  to  his  death  he  had  no  property  in 
India  or  elsewhere  out  of  Great  Britain,  and  that  four  persons — respec- 
tively executors  or  legatees  in  the  will  propounded — ^were  dead. 

52  and  53.  That  for  some  time  previous  to  his  death*  he  had  lost  all 
confidence  in  the  Messrs.  Phillips:^— and  exhibited  a  deed  executed  by 
the  deceased,  revoking  all  revokable  instruments  made  by  him  in  their 
favour. 

On  the  by-day  after  Trinity  Term  an  allegation,  with  eighty-two  exhi- 
bits annexed,  was  admitted  on  behalf  of  Mr.  Colvin. 

1.  Pleaded,  that  the  deceased,  while  in  India,  corresponded  with 
George  Wilson  (an  executor  in  the  will  propounded,)  and  therein  set 
forth  the  manner  in  which  he  intended  to  dispose  of  his  property  at  his 
death,  and  that  he  was  willing  to  assist  his  relations  during  his  life,  but 
that  they  should  not  inherit  his  property."  That  after  his  return  to  this 
country,  he  continued  to  correspond  with  Mr.  Wilson  till  the  death  of 
the  latter  in  1816;  and  in  one  or  those  letters,  referring  to  the  statutes  of 
mortmain,  he  inquired,  <<  whether  he  could  leave  to  a  permanent  body 
a  specific  sum  to  be  realized  by  the  sale  of  land}  and  that  if  he  could  not, 
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he. must  give  up  a  purchase  which  he  then  contemplated;''  and  he  also 
inquired,  <<  whether  the  law  of  Scotland  was  the  same  in  that  respect  as 
the  law  of  England/'  That  in  another  letter,  he  expressed  his  regard 
for,  and  obligation  to,  Mr.  Colyin. 

2.  Exhibited  five  letters. . 

3.  That  in  the  latter  end  of  1816,  on  Mr.  Golvin's  endeavouring  bj 
letter  to  reconcile  the  deceased  to  Mr.  Fraser,  the  deceased  wrote  two 
letters  to  Mr.  Colvin,  <<  expressing  great  anger  at  the  conduct  of  Mr* 
Fraser  towards  him,  and  that  he  was  resolved  he  never  should  be  his 
heir;"  and  about  the  same  time  wrote  to  Mr.  Fraser  to  the  same  effect 

4.  Exhibited  the  letters, 

5.  Declarations  of  the  deceased  that  he  would  make  a  codicil  to  his 
will,  and  appoint  his  partners  in  Broad  Street  executors  ;-*-that,  the  daj 
before  his  departure  for  Paris,  and  the  execution  of  the  codicil  of  Octo* 
her  1821  at  Mr.  Colvin's  house,  he  called  on  Mr.  Drake  to  give  him  in* 
structions  for  a  codicil,  but  did  not  see  him:  that  the  only  obliterations 
which  he  made  in  the  will,  on  the  following  day  at  Colvin's  house,  were, 
striking  out  the  annuities  to  Mr.  Fraser,  (at  whose  conduct  he  expressed 
great  dissatisfaction)  and  to  Lady  De  La  Pole:  that  at  the  same  time  he 
wrote  the  order  on  his  bankers,  exhibited  in  Mr.  Fraser's  19th  article. 

6.  That  Mr.  Colvin  consulted  with  Mr.  Drake  on  the  validity  of  the 
said  codicil,  and  on  the  effect  of  the  statutes  of  mortmain  upon  the  be- 
quests in  his  will:  that  the  letter  annexed  to  Mr.  Fraser's  allegation  was 
Mr.  Drake's  answer,  whereupon  Mr.  Colvin  prepared  a  sketch  No.  L 
and  jwper  A.,  and  therein  added  ^  the  form  of  a  bequest  to  himself  of 
the  deceased's  house  in  Gloucester-place,  which  the  deceased  had  fre- 
quently declared  his  intention  to  bequeath  to  Colvin:  that  the  annuities 
to  Fraser  and  Lady  De  La  Pole  having  been  struck  out  by  the  deceased, 
and  some  other  annuitants  in  the  will  dead,  and  the  deceased  having  by 
his  codicil  changed  his  executors,  he  (Colvin)  left  the  annuities  open 
for  the  deceased  to  insert. as  he  might  think  fit  That  No.  1  was  notan 
exact  transcript  of  the  will  with  the  exceptions  mentioned  in  Fraser's 
9th  article." 

7.  That  paper  A.  was  not  enclosed  in  an  envelope  indorsed  <<  Copy 
of  a  will  of  John  Farquhar,  Esq.  and  codicil  thereto;"  but  was  sent  in 
the  same  cover  with  Mr.  Drake's  letter. 

8.  Pleaded  the  deceased's  regard  for,  and  confidence  in,.  Mr.  Colvin; 
and  exhibited  fourteen  letters  written  by  the  deceased  while  at  Paris  and 
at  Fonthill;  and,  in  one,  he  expressed  an  intention  <<  of  purchasing  lands 
in  France,  and  that  he  should  thereby  avoid  the  abominable  mortmain." 

9.  That  during  a  journey  to  Fonthill  a  servant  boy  received  firom  the 
deceased  and  save  to  De  La  Hante — (a  witness  with  whom  the  deceased 
became  acquainted  at  Paris)  some  provisions  wrapt  up  in  a  piece  of  waste 
paper,  and  that  De  La  Hante  observed,  that  the  same  contained  the  draft 
or  form  of  a  will  of  the  deceased's;  and  which  was  the  draft  of  a  will 
(Paper  A. )  transmitted  to  the  deceased  at  Paris.  That  De  La  Hante  in- 
dorsed the  fbllowing  words  now  appearing  thereon.  '<  Given  to  me  by 
John,  Mr.  Farquhar's  servant,  in  bringing  me  a  bit  of  bread  on  the  12th 
of  July  1823  at  Winterslow-Hut  Public  House,  Salisbury ,'|  but  that  he 
did  not  inform  the  deceased  of  the  same  beinff  in  his  possession.  It  then 
pleaded  the  delivery  of  this  paper  by  De  La  nante  to  PhiUips  in  whose 
.possession  it  remained,  and  that  it  was  never,  after  the  12th  of  July  1823, 

in  the  deceased's  power. 
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10.  That  paper  of  English  manufactare  ia  always  used  in  India; 
and  that  the  propounded  will  and  codicil,  and  also  the  duplicates,  enre* 
lopes,  official  copies,  and  several  of  the  exhibits,  sent  fron^  India,  were 
on  English  paper. 

11  and  12.  Ref<^red  to  arrangements  respecting  the  partnership  in 
Broad  Street,  to  a  loan  from  the  deceased  to  Mr.  Colvin,  and  to  the  pay« 
ment  of  15,000/.  to  the  administrator;  and  pleaded,  <^  that  on  the  7th  of 
May  1827,  Mr.  Colvin  first  received  intelligence  of  the  existence  of  the 
will  in  India,  which  he  immediately  communicated  to  Mr.  Eraser,  and 
on  the  25th,  on  the  receipt  of  further  intelligence,  retained  counsel. '^ 

13.  Referred  to  a  correspondence,  commencing  in  the  middle  of  Au- 
gust 1827,  between  Mr.  Fraser  and  the  hoifse  of  agency  relative  to  the 
accounts,  and  to  this  will:  and  alle^,  that  on  the  17ih  of  September 
1827,  Mr.  Colvin  received  the  official  copy  of  the  will  and  )codi9il  and 
other  papers,  together  with  a  letter  from  Calcutta,  dated  March  1827; 
and  that  soon  afterwards  a  copy  of  the  said  will  an^  codicil  and  other 
papers  was  delivered  to  Mr.  Fraser,  who,  in  a  letter  of  16th  October 
1827,  acknowledged  the  receipt  of  the  same. 

14.  Exhibited  the  correspondence  and  letters. 

Two  additional  articles  recited  the  fifty-first  article  of  Eraser's  allega* 
tion,  and  pleaded  that  the  deceassed  had  a  ship  engaged  in  trade  with 
India  from  1819  till  1826. 

The  King^s  Jidvocate  and  Dodson^  for  Mr.  David  Colvin,  the  exec- 
utor, (a) 

The  question  is,  whether  the  paper  propounded  is  Mr.  Farquhar's 
last  will.  It  is  in  a  perfect  and  entire  form,  and  duly  executed,  so  that 
—laying  out  of  consideration,  for  the  present,  any  question  as  to  its  be* 
ing  a  duplicate — if  it  had  been  in  the  possession  of  the  executors  at  his 
death  it  would  have  been  entitled  to  probate  in  common  form:  for  the 
prima  facie  presumption  being  in  favour  of  such  a  paper,  the  next  of 
kin  must  show  a  revocation,  express  or  implied. 

The  case  on  the  other  side  rests  on  this  proposition,  that  the  non-ap* 
pearance  of  the  copy  in  the  deceased's  possession  destroys  the  duplicate: 
this  proposition  is  founded  on  three  presumptions;  1.  that  the  part  once 
in  his  own  possession,  but  not  forthcoming,  is  destroyed;  2.  that  thede* 
struction  was  the  act  of  the  testator  himself;  3.  that  such  destruction  is 
the  revocation  of  the  other  part  in  India.  Here  is  no  proof,  except  from 
declarations,  of  any  destruction;  still  less  by  the  deceased:  nor  is  there 
any  evidence  of  his  intention  to  revoke. 

We  do  not  deny  that  if  a  cancelled  or  mutilated  will  is  found  among 
a  deceased's  papers,  the  presumption  is  that  such  cancellation  or  mutila- 
tion was  the  deceased's  own  act;  there  is  a  foundation  for  the  presump- 
tion— ^the  paper  in  a  cancelled  state:  but,  where  a  will  is  merely  not 
forthcoming,  it  may  have  been  abstracted  unknown  to  the  testator 
(though  the  Court  would  not  easily  presume  fraud);  it  may  be  still  in 
existence — though  mislaid;  or  it  may  have  been  inadvertently  destroyed 
by  the  deceased,  or  by  some  other  person.  The  question  then  is,  whe- 
ther this  instrument  was  purposely  destroyed  by  the  deceased;  the  onus 
is  on  the  next  of  kin:  and,  should  this  matter  rest  only  in  dubio^  the 
Court  would  not  pronounce  for  an  intestacy  with  a  perfect  paper  before 

(a)  The  report  of  the  arguments  has  been  confined  at  much  as  possible  to  the  ques- 
tions of  law. 
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it;  more  especially  looking  to  the  history  of  this  case,  from  which  it  is 
extremely  improbable  that  the  deceased  would  purposely  have  destroy- 
ed a  paper  which  embodied  his  well  knownr  intentions  for  many  years, 
before  and  after  1814;  and  from  which  there  is  not  only  no  sufficient 
evidence  of  departure,  but  to  which  there  is  proof  of  adherence  within 
two  days  of  his  death. 

We  do  not  admit  the  position,  that  the  non-appearance  of  one  part  of 
a  will  in  the  testator's  possession  in  England  is  a  presunlptive  revoca- 
tion of  the  other  part  in  India,  i  The  ordinary  presumptions  that  arise 
from  a  manifest  cancellation  of  a  paper  by  the  deceased,  do  not  apply. 
A  duplicate  of  equal  date,  being  for  the  very  purpose  of  guarding  against 
aceident,  is  an  additional  proof  of  the  testators  full  intention  and  anxiety 
to  give  effect  to  the  disposition:  and  thus  materially  differs  from  an  ex- 
ecuted draft;  for  the  latter  being  superseded  by  the  execution  of  the 
will,  may  be  said  to  be  utterly  extinguished,  and  would  not  easily  re- 
▼ive  by  the  non-appearance  of  the  will.  But  even  if  a  draft  could  be 
shown  to  correspond  in  all  its  material  features  with  the  \^ill,  and  there 
was  no  proof  of  a  desti-uction  of  the  latter,  animo  revocandif  by  the  de- 
ceased, nor  of  any  change  of  intention;  still  more,  if  the  draft  remained 
in  his  care  arid  possession,  it  might,  perhaps^  under  strong  circum- 
stances, be  pronounced  for. 

Per^  Curiam,  » 

The  draft  would  not,  in  any  such  case,  be  valid  as  a  draft;  it  would 
only  be  evidence  of  the  contents  of  a  valid  will. 
•drgumeni  Jtesumed. 

It  appears  in  this  case  that  the  duplicate  in  the  testator's  possession 
had  been  much  altered.  What  then  would  be  the  inference  if  the  testa- 
tor had  destroyed  the  paper  so  altered? — ^that  he  reverted  to  the  will  in 
its  original  state,  and  intended  the  duplicate  in  India  to  operate.  The 
Court  said  in  Kirkcudbright  v.  Kirkcudbright:(a)  "  If  a  latter  wiU  con- 
tains a  disposition  quite  of  a  different  character,  the  law  may  presume 
such  a  complete  departure  from  the  former  intention,'  that  a  mere  can- 
cellation of  the  latter  instrument  may  not  lead  to  a  revival  of  the  former; 
but  intestacy  may  be  inferred.  If,  however,  the  two  wills  are  of  the 
same  character,  with  a  mere  trifling  alteration,it  maybe  presumed  (because 
it  is  the  rational  probability)  that,  when  the  testator  destroyed  the  lat- 
ter, he  departed  from  the  alteration  and  reverted  to  the  former  disposi- 
tion remaining  uncancelled." 

wSddamSf  for  the  Parochial  Schoolmasters  of  Scotiand.  (b) 

The  will  executed  in  1814  was  adhered  to  till  1821.  The  question, 
as  may  be  deduced  from  the  observations  of  the  Court  in  Davis  v.  Da- 
▼is,(c)  is,  whether  the  evidence  in  this  case  leads  to  a  <'  inoral  convic- 

(a)  VoL  I.  p.  337.  [3  Eng.Eccl.  Rep.  141.] 

ib)  The  Court,  before  the  commencement  .of  Dr.  Adduns'  trgument,  stated*  that  it 
did  not  mean  to  recognixe  the  principle  that,  when  an  executor— the  ajppointee  of  the 
testator^— was  before  tide  Court  propounding  a  paper*  all  persons  benefited  by  that  pa- 
per had  a  right  to  be  heard  by  their  counsel  without  showing  some  good  and  sufficient 
canset  e.  ^,  suspicion  of  collusion;  want  of  informationV  or  some  other  reason  which 
would  render  the  executor  less  capable  than  the  intervener  of  conducting  the  suit.  But, 
in  this  instance,  the  Court  said,  it  was  perfectly  ready  to  hear  the  counsel  for  the  inter- 
rener,  but  with  a  reserration  of  sll  questions  as  to  his  right;  and  on  an  understanding 
that  this  permission  was  not  to  be  drawn  into  a  precedent— —See,  upon  the  right  of  in- 
terrention,  Wood  r.  Medley,  Vol.  I.  645.  [3  Eng.  Eccl.  Rep.  375.] 

(<)  3  Add.  336.  [3  Eng.  Eccl.  Rep.  377.] 
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tion"  that  the  deceased  did  not  himaelf  destroy  the  duplicate.  Hers  th6 
presumptiFe  proofs  are  irresistible,  that  the  deceased  adhered  to  the  will  in 
preference  to  an  intestacy.  The  case  «et  up  by  the  executors  is,  that 
he  did  not  destroy  the  copy  in  his  possessioq,  or  that  if  he  did,  it  was 
not  done  ammo  revocandi.  The  positions  to  establish  this  ease,  are, 
1.  An  early  and  fixed  intention  in  the  testator  thus  to  dispose.  2,  The 
execution  of  a  will  in  duplicate,  which  is  not  denied.  3.  That  there 
was  nothing  substantial  to  induce  an  alteration.  4.  Recognitions  of  his 
will  tq  the  latest  period  of  his  life.  5.  That,  latterly,  the  deceased  was' 
careless  of  his  papers,  and  surrounded  by  persons  who  had  a  great  interest 
in  their  destruction. 

The  allegation  of  the  executor  being  generally  proved,  is  the  case 
changed  by  the  evidence  on  the  plea  of  the  next  of  kin?  They  set  up, 
1.  That  the  deceased  probably  would  destroy  bis  will.  2.  That  he  did 
destroy  it.  3.  That  he  recognized  its  destruction.  But  there  is  no 
proof  that  he  did  himself  destroy  it  as  laid  in  the  12th  article  of  their  al« 
legation:  and  if  they  fail  in  this  principal  point,  they  cannot  &11  back 
on  a  subsidiary  part  of  their  case,  viz. — the  high  probability  that  the 
testator  would  destroy  his  will;  nor  upon  declarations,  that  he*  had  d&-- 
stroyed  it  If,  however,  they  could  fall  back  upon  this  secondary  case^ 
it  must  be  established  by  most  unquestionable  evidence;  and  of  this 
there  is  a  total  want. 

I  have  hitherto  considered  this  will  as  if  a  single  copy:  I  will  now 
consider  it  as  a  duplicate.     I  admit  the  presumption  that  the  destruo- 
tion  of  one  part  is  the  revocation  of  the  other  part  "*  Sir  Edward  Sey- 
mour's case,  and  Mason  v.  Limbery,  Comyns'  Rep.  451.     S.  C.  Yiner's 
Abridgment,  tit  Devise  (R.  2),  pi.  17.     But  in  those  eases  there  was 
direct  proof  of  the  destruction  of  the  instrument  animo  repocandi,     I 
contend,  that  when  a  duplicate  is  in  existence,  cancellation  or  destrec^ 
tion  must  be  proved  of  the.  other  part;  it  is  not  sufficient  to  show  mere 
absence  or  non-appearance  as  in  this  case:  for  a  legal  presumption  oan^ 
not  be  grafted  upon  a  legal  presumption.    Mason  Vi  Limbery  diows^ 
fifom  the  concluding  observations  upon  that  case^  as  reported  in  Viner, 
the  anxiety  of  the  law  to  give  effect  to  a  duplicate^ 
PhHlimore  and  Lushingtan  for  the  next  of  kin. 
We  admit  that  this,  being  a  regularly  executed  will,  is,  independent 
of  all  extraneous  circumstances,  prima  facie^  entitled  to  probate  unless"^ 
revoked:  there  are,  however,  three  admitted  facts.     1«  That  the  paper 
propounded  is  a  duplicate,  and  was  left  in  India.     2.  That  the  counter- 
part was  in  the  custody  of  the  testator.    3.  That  on  his  death  that  coun- 
terpart was  not  forthcoming,  but  what  became  of  it  there  is  no  direct  evi- 
dence.    Two  presumptions  arise.     1.  That  where  a  will  is  left  in  a  tes* 
tator's  possession,  its  non-appearance  is  prima  facie  proof  of  a  destruction 
by  him  animo  revocandi.     Loxley  v.  Jackson,  3  Phill.  128.  [1  Ens. 
Bed.  Rep.  375;]  Wilson  v.  Wilson,  3  PhiU.  553,  3.   [1  Eng.  Eccl 
Rep.  467;]  Davis  v.  Davis,  2  Add.  226.  [2  Eng.  Eccl.  Rep.  277.] 
Here  it  must  be  presumed  tliat  the  deceased  destroyed  the  counterpart 
himself,  because  he  had  the  power  over  it;  next,  because  no  one  else  is 
proved  to  have  had  access,  and  lastly,  because  he  alone  could  innocenUy 
destroy  it  on  purpose. 

2.  If  the  testator  destroyed  the  counterpart  animo  revocandi^  it  is  not 
disputed  that  it  was  a  prima  fade  revocation  of  the  other  part — not 
within  his  own  reach.  Rickards  v.  Mumford,  2  PhilL  23.  [1  Eng. 
Eccl.  Rep.  170.]  Sir  Edward  Seymour's  case,  and  Mason  v.  Limbery; 
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if^iere  it  i«  obflenred,  ia  the  report  in  Comyns — ^<  That  it  was  agreed  if 
A.  had  been  completely  cancelled,  the  duplicate  would  have  been  there- 
by  also  cancelled/'  Gomyfis'  Rep.  453.  And  still  further — that  it  is  a 
roFOcation  of  a  counterpart  in  the  deceased's  possession.  Pemberton  y. 
Pemberton,  13  Yes.  290.  It  is  said,  however,  that  one  presumption 
cannot  be  founded  on  another.  But  we  deny  this:  Pothier  remarks, 
''the  presumptions  of  most  frequent  occurrence  are  those  in  which,  from 
certain  established  facts,  an  inference  is  deduced  that  may  or  may  not 
be  true;  but  the  truth  of  which  being  much  more  conformable  to  proba- 
bility than  Its  falsehood,  is  regarded  as  sufficiently  proved  until  the  con- 
trary is  shown.  To  induce  this  presumption,  the  fiicts  from  which  it  is 
deduced  should  be  either  directly  established,  or  themselves  deduced 
from  other  facts  upon  the  same  principle  of  inference,  so  that  the  ulti- 
mate presumption  may  be  connected,  either  mediately  or  immediately, 
with  fa^fl  established  by  proof  Pothier  on  Obligations,  p.  332.  Evans* 
edition. 

If  then  the  previous  presumption  of  revocation  by  the  deceased  him- 
self arises,  the  other — of  the  revocation  of  the  part  not  in  his  own  pos- 
session— ^necessarily  follows,  though  it  may  be  a  presumption  of  a  lower 
degree,  than  when  founded  on  a  fact  established  by  positive  proof.  The 
OBUS  of  rebutting  these  presumptions  lies  on  the  executor;  but  the  evi- 
dence does  not  rebut  them,  either  by  showing,  I.  Spoliation.  2.  Loss 
or  destruction  by  accident  2.  The  existence  of  the  paper  at  present 
All  these  are  possible,,  bdt  contrary  to  probability;  and  the  first  has 
ag^oat  it  the  additional  presumption  arising  in  favour  of  innocence. 

It  is  admitted  there  is  no  direct  affirmative  evidence  to  establish  any 
•f  these;  and  the  case  rests  upon  a  mere  inference,  that  it  was  not  pro- 
bable the  deceased  would  destroy  the  paper.  It  may  be  much  doubted 
whether  the  general  presumption  of  law  can  be  rebutted  in  this  way: 
there  must  be  facts  <<  producing  a  moral  conviction."  Davis  v.- Davis: 
but  here  are  no  such  facts.  The  whole  of  the  evidence  here,  except  one 
declaration,  would  equally  justify  the  Court  in  pronouncing  for  a  draft 
as  for  the  counterpart  in  India.  On  the  principle  contended  for  by  the 
other  side.  Whenever  a  will  is  not  forthcoming,  the  Court  .uppn  mere 
loose  evidence  of  the  improbability  of  the  destruction  by  the  deceased, 
might  be  called  upon  to  pronounce  for  a  draft 

The  question  is  not  between  a  will  and  an  intestacy,  but  the  will  of 
1814  and  any  other  disposition  of  his  property  that  Mr.  Farquhar  might 
ohoose  to  make.  He  might  neither  like  his  existing  will  nor  an  intes- 
taey;  he  might  have  meditated  something  dififerent  from  both,  ornot 
have  made  up  his  mind  to  any  specific  disposition.  To  pronounce  for 
tUs  duplicate  it  must  be  shown  that  the  deceased  believed  it  to  be  an  ex- 
isting, operative  will:  and  it  must  be  remembered  that  this  was  a  wiU 
made  on  die  eve  of  his  departure  from  India,  which  fixes  upon  it  a  more 
tittnsient  character,  pavticolarlyafter  an  absence  from  bis  relations  of 
more  than  forty  years. 

The  eflfect  of  altering  the  will,  and  executing  the  codicil  of  October 
1821,  was  a  republication  of  the  will,  as  altered  in  such  very  material 
points,  but  it  was  a  revocation  of  the  will,  as  it  originally  stood,  and  of 
the  duplicate:  the  duplicate  therefore  from  that  time  was  altogether  ex- 
tinct unless  subsequently  revived  by  circumstances:  Wilson  v.  Wilson: 
and  of  such  circumstances  there  is  an  entire  absence.  The  case  of 
Kirkcudbright  v.  Kirkcudbright  is  to  the  same  efiect,  though  cited  to 
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show  that  the  part  in  India  would  revive.  The  subaequent  destruetion 
of  the  codicil,  if  on  a  separate  paper,  would  leave  the  part  of  the  will 
of  1814  in  the  deceased's  possession  in  its  altered  state  a  valid  and  sub* 
sisting  will;  but  would  not  revive  the  duplicate. 

The  King^s  •Advocate  and  Dodson  in  reply. 

The  question  is  what  is  the  law  applicable  to  the  facts;  the  case  is  9ui 
generis:  all  the  cases  cited  were  attended  with  circumstances  leading  to 
a  direct  presumption  of  destruction  by  the  testator.  The  early  history 
shows  that  the  will  of  1814  was  not  a  hasty  but  a  mature  intention, 
originating  in  1790,  consummated  in  1814,  adhered  to  till  1821,  and  for 
a  departure  from  which  there  are  no  probable  grounds. 

JiddamSj  in  reply.  * 

The  main  fact  set  up  by  the  next  of  kin,  viz.  the  cancellation  of  the 
will  at  a  certain  time  and  place  having  totally  failed,  their  whole  reliance 
is  on  a  subordinate  case,  which  equally  fails  them.  As  to  the  law;  it  is 
said,  the  codicil  was  a  republication  of  the  will  as  altered,  and  a  revoca- 
tion of  the  will  in  its  original  state;  if  so,  there  were  then  two  wills— 
that  of  1814 — and  the  republished  wilL  Unless  therefore  the  Court 
can  presume  a  total  oblivion  of  the  will  of  1814,  there  is  an  end  of  the 
question:  for  a  later  will,  which  is  not  forthcoming,  will  not  operate  as 
a  revocation  of  an  earlier  will.  Goodright  v.  Harwood,  2  Black.  Rep. 
9S7.  S.  C.  3  Wils.  497. 

Rickards  v.  Mumford  is  also  in  favour  of  my  position;  that  where  a 
will  is  executed  in  duplicate,  and  the  part  in  the  deceased's  own  posses- 
sion cannot  be  found,  the  duplicate  is  not  revoked  by  such  absence  sole- 
ly. The  doctrine  of  the  civil  law  is,  that  where  the  duplicate  b  found 
cancelled,  it  must  be  shown  that  it  was  done  by  the  deceased  animo 
eancellandi,  and  that  he  intended  to  die  intestate*  Dis.  28.  4.  4.  So 
Swinburne,  vol.  iii.  p.  7.  s.  16.  So  Seymour's  case.  The  omts  pro^ 
bhndiy  that  the  will  was  cancelled  animo  revocandiy  is  on  the  next  of 
kin,  and  nothing  short  of  establishing  that  will  suffice. 

It  has  been  uniformly  held  that,  iit  this  sort  of  case,  fraud  may  be 
presumed.  Swinburne,  vol.  iii.  p.  7.  s.  16.  If  it  could  not,  the  plea 
should  have  been  opposed. 

JUDGMSKT. 

Sir  John  Nxcholl. 
The  ameunt  of  property  depending  in  this  cause  is  of  a  magnitude 
so  great  as  to  impose  a  painful  responsibility  on  the  individual  whose 
duty  it  now  becomes  to  pronounce  the  decision  of  the  Court  The 
bulk  of  the  evidence  introduced  into  the  case,  not  very  disproportionate 
to  the  amount  of  the  property,  increases  at  least  the  labour  and  attention 
necessary  to  the  due  consideration  of  its  just  result:  but  were  it  a  case 
in  those  respects  under  ordinary  circumstances,  the  points  to  be  decided 
would  not  in  my  judgment  be  attended  with  any  yety  considerable  dif- 
ficulty; for  after  maturely  examining  the  proofs,  and  weighing  the  argu- 
ments which  have  been  so  very  ably  pressed  on  this  most  important 
case,  I  should,  but  for  the  special  circumstances  already  adverted  to, 
feel  little  hesitation  respecting  the  judgment  which  ought  to  be  given* 
^  It  will  be  convenient,  first,  to  state  the  leading  facts,  so  far  as  they 
admit  of  little  controversy,  or  are  established  by  clear  evidence:  Se- 
condly, to  advert  to  those  legal  principles  applicable  to  such  factS|  and 
which  lay  the  foundation  of  the  decision  to  which  the  facts  lead:  Last- 
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ly,^  combining  the  l^;il  principles  and  the  facts,  to  state  the  grounds 
upon  which  Uie  Court  arrives  at  the  sentence  which  will  be  pronounced. 

The  deceased  party,  John  Farquhar,  Esq.  died  on  the  night  between 
the  5th  and  6th  of  July,  18d6,  a  bachelor:  his  nearest  relations  were 
nephews  and  nieces,  viz.  Mrs.  Trezevant,  a  niece — the  daughter  of  his 
only  brother — consequently  also  his  heiress  at  law,  if  under  no  legal 
disability  to  inherit, — Mr.  Fraser  and  Lady  De  La  Pole,  children  of  a 
deceased  sister — Mr.  James  and  Mr.  George  Mortimer,  Mrs.  Lumley, 
and  Mrs.  Aitken,  children  of  another  deceased  sister.  These  seven 
persons,  his -next  of  kin,  are,  if  he  died  intestate,  solely  entitled  in  dis- 
tribution of  his  personal  estate,  ambunting  to  about  500,000/. :  in  addi* 
tion  to  which  the  deceased  bad  realty  of  about  the  value  of  60,000/.; 
bat  the  exact  amount  of  either  it  is  not  material  to  ascertain. 

.In  December,  1826,  administration  was  granted  to  Mr.  Fraser — 
one  of  the  next  of  kin;  and  in  November,  1827,  that  administration 
was  called  in  by  Mr.  David  Colvin,  as  an  executor  in  an  asserted  will; 
the  Validity  of  which  will  and  of  two  codicils  thereto  is  the  subject  of 
thepresent  suit 

Tiie  preliminary  proceedings,  for  the  purpose  of  getting  in  all  possi- 
ble testamentary  papers,  and  of  calling  upon  all  parties  who  could  have 
any  interest  in  so  lai^  a  property,  necessarily  took  up  some  time.  The 
first  plea,  which  was  substantially  the  commencement  of  the  cause,  was 
given  in  in  February,  1828,  and  this  great  cause  was  brought  to  a  hear- 
ing in  January,  1829:  so  that  all  due  dispatch  has  been  used  on  all  sides 
in  pressing  the  question  to  a  decision. 

The  will  which  bears  date  on  the  7th  of  March,  1814,  was  executed 
at  Calcutta  in  duplicate,  and  the  original  /actum  of  it  is  in  no  degree 
controverted.  The  contents  are  in  substance  to  the  following  effect  It 
bequeaths  500/.  a  year  each  to  his  nephew  Mr.  Fraser,  and  to  his  niece 
Loidy  De  La  Pole-— several  considerable  annuities  to  friends — salaries  to 
professors  of  the  Universities  in  Scotland,  beginning  with  Aberdeen, 
upon  certain  conditions— it  directs  two  observatories  to  be  erected  at 
Aberdeen— 4uid  lastly  it  gives  the  surplus  to  the  schoolmasters  of  Scot- 
land, in  sums  of  not  less  than  10/.  annually,  and  appoints  executors.(a) 

Such  are  the  contents  of  this  will,  executed  just  before  the  deceased 
left  India,  in  1814. 

Ml*.  Farquhar  was  bom  in  the  neighbourhood  of  Aberdeen  about  the 
year  1750,  being  from  seventy-six  to  seventy-nine  at  the  time  of  his 
death:  he  was  educated  at  the  Marischal  College  for  the  medical  profes- 
sion, and  acquired  some  knowledge  of  chemistiy ;  he  went  to  India  about 
the  age  of  nineteen;  was  first  in  the  army,  in  which  he  was  wounded*- 
then  went  to  Calcutta,  and  having  a  taste  for  chemistry  and  science,  en- 
gaged in  the  manufacture  of  gunpowder.  In  this  undertaking  his  suc- 
cess was  very  great,  and  by  diat,  accompanied  with  strict  frugality,  he 
in  the  course  of  a  long  residence  (altoeether  about  forty-five  years)  in 
India,  amassed  an  immense  fortune;  it  being  supposed  on  his  arrival  in 
this  country  to  have  been  equal,  if  not  greater,  than  at  his  decease:  for 
some  of  his  subsequent  speculations  were  not  quite  so  successful. 

During  his  residence  in  India,  particularly  for  the  last  twenty-five 
years,  and  after  the  death  of  his  parents,  he  appears  to  have  kept  up  but 
little  direct  intercourse  with  his  family.   His  brother  had  gone  to  Ame- 

(a)  The  Court  here  read  the  will:— See  tupra,  p.  114,  n. 
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rica  about  the  time  or  before  he  went  to  India;  for  in  a  letter  U>  Mr. 
Wilson,  in  August,  1785,  be  says,  <<  he  (his  brother,)  went  aibroad  when 
I  was  very  young«->we  have  never  met  since — I  do  not  recollect  much 
of  him — he  has  left  a  daughter,  now  in  London,  under  the  care  of  hitf 
executors  resident  at  Charleston:'^  and  in  subsequent  letters,  near  the  same 
period,  he  expresses  much  anxiety  about  the  care  of  that  daughter.  In  one  of 
a  still  lat^  date,  in  August,  1789,  he  speaks  of  her  having  gone  back  to  Ca- 
rolina* His  sister,  Mrs.  Eraser,  and  her  husband  were  dead,  having  left  an 
infant  son  and  daughter — two  of  the  parties  in  this  cause.  It  is  not  men- 
tioned that  Mrs.  Mortimer,  his  other  sister,  was  in  correspondence  with 
him.  His  confidential  friend,  the  late  Mr.  Qeorge  Wilson,  the  King's 
Counsel,  was  the  person  with  whom  he  principally  communicated  upon 
all  concerns,  and  particularly  respecting  his  family;  he  was  one  of  ihe 
executors  named  in  this  will;  and  a  great  number  of  the  deceased's  let- 
ters to  him  have  been  laid  before  the  Court;  to  some  of  which  itmay.be 
necessary  presently  to  refer. 

In  1814,  upon  reaching  England,  Mr.  Farquhar  took  up  his  abode 
with  Sir  William  and  Lady  De  La  Pole,  his  niece,  formerly  Miss  Fr«r 
ser,  in  Weymouth  Street;  but  he  afterwards  had  a  house  in  Baker  Street, 
and  then  removed  to  Gloucester  Place,  next  door  to  Mr.  David  Colvin 
(who  appears  to  have  returned  from  India  in  the  same  ship  with  him;) 
and  in  1823  he  removed  to  a  house  in  the  New  Road,  where  he  died,  as 
already  stated,  on  the  5th  or  6th  of  July,  1826. 

After  his  arrival  in  Eqdand,  he  continued  his  correspondence  with 
Mr.  Wilson,  who  at  that  time  had  quitted  the  English  bar  and  retired  to 
Edinburgh.  In  these  letters  he  complained  of  the  want  of  occupation, 
and  talked  of  employing  himself  with  land;  and  in  one  of  them,  dated  in 
1815,  he  inquired  about  the  mortmain  laws,  and  whether  they  extended 
to  Scotland:  but  he  did  not  say  a  word  of  the  will  executed  in  India,  nor 
of  the  disposition  it  contained.  He  soon  after  became  a  partner  in 
Whitbread's  great  brewery,  and  also  in  the  India  Agency  house  of  Bsp 
zett  and  Co.,  who  were  the  correspondents  of  Colvin's  house  at  Calcutta, 
and  that  agency  house  afterwards  assumed  the  firm  of  Bazett,  Farqahar, 
Crawfurd  and  Kemington;  he  treated  for^  and  at  length  purchased.  East 
Mark  estate  in  Somersetshire,  notwithstanding  the  mortmain  acts;  and 
he  sent  for,  or  at  least  received  one  part  of  his  will  from  India*(a) 

It  seems  rather  extraordinary  that,  subsequent' to  1816,  the  deceased 
in  none  of  his  conversations  about  a  will  ever  mentioned,  that  one  du- 
plicate of  his  will  was  still  remaining  in  India,  neither  to  his  partner 
Afr.  Bazett,  nor  to  his  solicitor  Mr.  Drake,  nor  to  his  banker  and  friend 
Mr.  Bamett,  nor  to  Mr.  David  Colvin  himself;  for  at  the  deceased's 
death  it  seems  clear,  from  the  whole  conduct  of  Mr.  Colvin,  that  he  was 
isnorant  of  the  existence  of  that  duplicate:  and  though  Mr.  Coivin  has 
pleaded,  that  the  deceased  declared  he  iiada  will  in  India,  not  a  witness 
is  produced  to  .depose  to  the  declaration  except  Jane  Phillips,  who,  pos* 
sibly,  misapprehended  the  declaration;  for  the  declaration  spoken  to  by 
Mr.  Wood  is  equivocal  and  will  bear  a  different  construction. 

The  fact  however  is  quite  clear  and  incontrovertible,  that  one  dupli- 
cate of  the  will  was  in  the  possession  of  the  deceased  in  England  in 
1616— the  other  duplicate  was  not  known  to  be  in  India  during  the  de- 

• 

(a)  Thtt  phraie  *■  Indian  vill"  hat  reference,  diroughout  the  jud^ent,  to  the  part 
trammitted  to  the  deceased  from  India. 
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cttaed'ft  lifetime;  it  was  produced  Oieare  ia  the  Supreme  Court  six  months 
efter  hia  death,  and  though  there  may  be  no  reason  to  suspect  that  it  had 
not  been  there  from  the  time  of  its  execution  in  1814)  yet  there  is  some 
reason  to  suppose  that  the  deceased  had  forgotten  the  existence  of  such 
a  duplicate. 

In  1816  the  deceased  paid  a  visit  to  Scotland:  his  confidential  friend 
Mr.  Wilson  was  then  dead,  and  these  friends  never  met  afto*  the  de- 
ceased's return  to  Europe.  Before  his  journey  to  Scotland  the  deceased 
deposited  in  the  custody  of  Mr.  Bland,  one  of  the  partners  at  the  brew- 
ery, a  paper  which  he  declared  to  be  his  will.  Mr.  Bland  thus  deposes 
to  it:  <<  Just  before  the  deceased  went  to  Scotland  he  called  at  the  brew- 
house  and  speaking  to  the  deponent  who  was  then  alone  (and  whom  Ae 
deceased  said  he  wished  to  speak  to  alone,)  he  asked  for  some  paper  and 
wax  to  seal  up  a  paper  which  he  brought  with  him;  the  deponent  sup- 
plied him  with  the  materials  and*  the  deceased  then  enclosed  in  a  sheet  of 
{Miper  what  appeared  to  be  a  single  sheet  of  foolscap  paper."  The  copy 
of  the  will  itself  is  written  upon  a  single  sheet  of  foolscap  paper,  and 
therefore  it  might  very  easily  have  been  so  folded  up.  The  deceased 
sealed  the  envelope,  and  as  the  deponent  now  b^st  recollects  wrote  his 
name  upon  it  without  adding  any  thing  further:  he  then  delivered  it  to 
the  deponent  desiring  him  to  take  care  of  it  for  him,  saying,  <  God,  iSir, 
you  must  take  care  of  it,  if  any  thing  should  happen  to  me  that  is  my 
will.'  Mr.  Bland  then  states,  <<that  he  put  the  envelope  into  an  iron 
safe,  and  the  deceased  after  his  return  from  Scotland  called  for  it  and  took 
it  away.'' 

There  seems  no  reason  to  doubt  the  sincerity  of  the  deceased  upon 
this  occasion,  nor  that  this  was  his  will:  there  seems  no  reason  to  doubt 
that  it  was  his  Indian  will;  for  no  trace  exists  of  his  having  at  that  time 
made  any  other:  and  here  is  the  Indian  will — a  single  sheet  of  foolscap 
pi^r — out  of  its  original  envelope,  put  into  a  new  envelope,  so  that 
there  have  been  at  least  two  envelopes  which  have  at  different  times  in- 
closed this  will:  and  finally,  here  is  this  will,  whatever  it  was,  traced 
-back  again  into  the  deceased's  possession,  after  his  return  from  Scot- 
land. 

While  in  Scotland  in  1816,  he  was  about  purchasing  an  estate— -Bal- 
gonie, — but  no  purchase  took  place:  he  also  made  inquiries  about  profes- 
sors and  schools,  and  the  state  of  education:  Mr.  Professor  Davidson  has 
been  examined;  and  I  will  state  the  substance  of  his  evidence. 

'<  The  deponent  understood  frdm  the  deceased  that  he  had  raised  a 
fortune  by  means  of  saltpetre  works  and  the  manufacture  of  gunpowder 
and  by  great  frugality,  which  he  describes  as  not  being  natural  to  him 
but  an  acquired  and  fixed  habit;  he  appeared  to  be^a  man  of  most  un- 
commonly acute  mind  and  of  very  varied  knowledge."  He  says,  upon 
a  subsequent  article,  **  the  deponent  saw  the  deceased  not  less  than  two 
or  three  times  in  each  weel^" — it  is  mentioned  that  he  continued  in 
Scotland  about  eight  weeks — <^  the  deceased's  inquiries  were  twofold, 
the  one  relating  to  education  in  Scotland  generally,  and  the  other  to  the 
system  pursued  in  the  college:  he  inquired  respecting  the  emoluments 
of  the  professors  and  teachers,  and  respecting  the  Universities  of  St 
Andrews  and  Edinburgh  (deponent  having  been  at  both);  and  for  infor- 
mation respecting  the  Schools  in  Scotland  not  only  in  Aberdeenshire  but 
in  other  parts  of  Scodand."  He  says,  <<the  limited  amount  of  the 
emoluments  of  the  Schoolmasters  excited  some  surprise,  though  the  de- 
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eeaaed  did  not  say  that  he  purposed  doing  any  thine  for  their  benefit, 
yet  he  spoke  of  an  increase  as  that  which  ought  to  be  done."  Upon  the 
11th  article,  he  deposes,  <Uhat  the  deceased  repeatedly  said,  be  had 
made  a  will,  though  he  did  not  say  what  the  object  of  it  was:  the  first 
occasion  was  when  they  and  Professor  Stuart  met  at  dinner  at  the  house 
of  Mr.  Burnet:  the  subject  of  wills  being  then  introduced,  the  deceased 
said,  *  that  he  had  made  a  will,  but  he  did  not  know  whether  it  would 
be  valid.' "  And  then  the  deceased  referred  to  a  case,  which  he  had  al- 
ready mentioned  in  one  of  his  early  letters,  of  a  will  that  had  been  set 
aside  because  the  executors  were  directed  to  plant  a  species  of  tree  with 
the  branches  downwards  and  the  roots  in  the  air. 

This  is  the  general  substance  of  Professor  Davidson's  examination: 
and  it  thence  appears,  that  while  the  deceased  was  in  Scotland,  in  1816, 
he  in  ^neral  terms  mentioned  that  he  had  made  a  will,  but  gave  no 
intimation  of  tJie  tenor  and  contents  of  that  will,  and  even  expressed 
some  diffidence  of  its  validity:  he  made  inquiries  about  professors  and 
schoolmasters,  and  an  observation,  **  that  the  salaries  ought  to  be  increa* 
sed,"  but  no  declaration  that  he  had  done  any  thing  or  intended  to  do 
any  thing  himself  for  that  purpose;  nor  entered  into  any  consultation  on 
the  best  mode  and  plan  of  effecting  such  purpose. 

After  the  deceased's  return  from  Scotland,  and  after  aeain  taking  pos- 
session of  his  will,  nothing  more  was  seen  or  heard  of  it,  nor  of  any 
other  testamentary  act  till  October  1821:  not  heard  of;  for,  though  he 
talked  in  general  terms  about  tJie  improvement  of  education  in  ScoUand, 
he  did  not  specify  his  plan  nor  refer  to  it  as  provided  for  by  his  wilL 
Mr.  Bazett  the  deceased's  partner, — after  speaking  of  the  deceased's  will 
being  written  for,  and  arriving  as  he  supposes,  in  the  year  1817  or  1818, 
and  of  its  being  in  possession  of  the  deceased, — goes  on  to  state  upon 
the  ninth  article:  <<that  the  deceased  did  frequently  converse  on  the 
system  of  education  in  Scotland  and  the  improvement  thereof:  the  Greek 
language  and  mathematics  were  his  favorite  objects,  and  the  study  of  the 
former  in  priority  to  the  Latin;  both  these  branches  of  learning  the  de* 
ceased  frequently  expressed  a  desire  to  advance  in  Scotland:  he  spoke 
of  the  deficiency  of  education  in  this  respect  generally,  but  more  partic* 
ularly  in  Scotland,  and  of  his  desire  to  correct  and  improve  it  in  the 
schools  of  that  country;  it  was  a  subject  on  which  he  undoubtedly  took 
a  great  interest"  He  says  upon  the  eleventh  article,  *^  Deponent  never 
conversed  with  the  deceased  on  the  contents  of  his  will  in  any  respect  as 
regarded  th6  disposition  of  his  property." 

Mr.  Drake  also,  his  confidential  solicitor,  deposes  on  the  ninth  article, 
pretty  much  to  the  same  efiect:  <<  Deponent  heard  the  deceased  speak  of 
the  system  of  education  in  Scotland  being  bad  and  as  that  which  he 
wished  to  see  improved;  he  spoke  of  such  improvements  as  a  subject  on 
which  he  plainly  took  an  interest,  but  so  he  did  of  education  generally, 
and  not  pfftrticularly  in  connection  with  Scotland."  He  says  upon  the 
thirteenth  article:  <'  Certainly,  on  one  occasion,  the  deceased  asked  the 
deponent  in  a  loose  general  way,  not  as  applying  to  any  business  before 
them  or  as  relating  to  himself  or  his  afiairs,  whether  the  statute  of  mort- 
main applied  to  land  in  Scotland:  but  the  deponent  never  heard  the  de- 
ceased make  any  inquiry  as  to  the  efiect  and  operation  of  the  statute  of 
mortmain  on  the  disposition  of  property  for  the  purposes  of  education." 

Here,  again,  in  these  confidential  conversations,  was  no  reference  to 
Ae  willy  nor  to  the  specific  plan  which  it  contained. 
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The  deceased  went  on  with  various  speculations,  some  with  profit, 
some  with  loss;  he  completed  the  purchase  of  the  East  Mark  estate — 
with  reference  to  which  Mr.  Drake  mentions  a  circumstance  that  oc- 
curred in  1818.  After  stating  on  the  eleventh  article,  <Uhat  for  the 
East  Mark  estate,  10,000/.  in  part,  was  paid  in  March  1818,  and  the 
total  purchase  money  including  the  10,000/.,  was  26,100/.:  the  convey- 
ance was  executed  on  the  14th  July  1820:''  he  says  on  the  thirteenth 
article,  <<that  in  March  1818,  the  deceased  and  he  were  coming  togeth- 
er from  Broad-street:  as  they  passed  along  the  Poultry,  deponent, 
with  reference  to  the  purchase  of  the  East  Mark  estate,  mentioned  to 
the  deceased  that  it  was  proper  he  should  make  a  new  will,  or  republish 
a  will  if  he  had  one  that  would  pass  real  estate,  as  otherwise  that  estate 
would  pass  to  his  heir  at  law:  the  deceased  said,  <my  heir  at  law,  Mr. 
Drake,  is  a  vagabond  in  the  back  settlements  of  North  America.' " 

<'  The  deponent  does  not  remember  the  same  expression  being  used 
by  th^  deceased  at  any  other  time;  but  he  heard  the  deceased  speak  seve- 
ral times  of  his  heir  at  law  as  being  in  America,  because  the  deponent 
remembers  having  had  conversations  with  him  as  to  the  right  of  such 
heir  at  law  to  inherit  property." 

So  that,  in  1818,  the  deceased  was  distinctly  apprized,  that  an  after- 
purchased  estate  would  not  pass  under  his  Indian  will — but  would  go  to 
his  heir  at  law,  and  he  was  also  aware  doubts  existed  as  to  the  right  of 
that  heir  at  law  to  inherit.  Still  he  took  no  steps  upon  thfit  information 
till  October  1821,  when,  being  about  to  proceed  to  Paris  in  company 
with  Mr.  Phillips,  the  auctioneer,  a  testamentary  transaction  took  place^ 
which  it  may  be  proper  to  detail. 

Mr.  Drake  was  at  that  time  at  Brighton.  On  the  morning  of  the 
second  of  October,  at  Mr.  Colvin's  house,  while  the  carriage  was  at  the 
door,  the  deceased  produced  the  Indian  will;  made  alterations  in  it,  and 
wrote  another  testamentary  instrument  disposing  of  the  East  Mark  es- 
tate, and  some  other  real  estate,  and  appointing  new  executors.  The 
exact  extent  of  the  alterations  in  the  Indian  will  or  of  the  contents  of 
the  other  instrument  cannot  be  ascertained;  for  one  is  proved  to  have 
been  destroyed  by  the  deceased  himself,  and  the  Indian  will  is  not  forth- 
coming. The  amount  of  the  acts  done  upon  that  occasion  must  be  col- 
lected in  some  degree  from  Mr.  Colvin's  own  statement  and  from  his 
subsequent  conduct  Now,  according  to  his  own  statement,  in  the  12th 
article  of  his  allegation,  alterations  and  obliterations  were  made  in  the 
Indian  will — to  what  extent  is  not  set  forth:  and  whether  there  were  not 
former  obliterations  or  insertions  is  not  ascertained.  It  is  disputed, 
whether  the  other  instrument  was  written  on  the  back  of  that  will  or  on 
a  separate  paper:  and  I  shall  not  further  examine  that  point;  merely  re- 
marking, that  the  weight  of  evidence  seems  to  be  that  it  was  on  a  sepa- 
rate paper.  It  has  been  called  a  codicil,  but  there  is  no  proof  that  it 
had  any  reference  whatever  to  the  will:  it  applied  to  separate  after-pur- 
chased landed  property.  The  subscribed  witnesses  have  been  examined; 
and  Tosdevin  heard  nothing  about  a  codicil:  <' something,  he  deposes, 
was  said  by  Mr.  Colvin,  about  what  the  deceased  was  writing  being  a 

Crt  of  a  will  he  had  made  in  India:"  but  AUeguen,  the  other  witness, 
lieves  it  was  a  will.  <'To  the  deponent's  recollection,  it  was  a  will 
the  deceased '  then  made  and  executed,  for  he  thinks  that  it  began— 
*  This  is  my  last  will  and  testament:'  and  he  remembers  that  the  deceas- 
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ed's  partners,  (Bazett,  Colvin,  Crawford,  and  Remington)  were  nomina- 
ted executors:  though  what  else  it  contained  he  does  not  remember." 

Mr.  George  Barnett  says: — *'in  a  conversation  he  had  with  Mr. 
Colvin  on  the  subject  of  the  deceased's  will,  (the  deceased  being  at  the 
time  of  such  conversation,  resident  at  Fonthill,)  Mr.  (Tolvin  remarked, 
<0h,  there  is  no  will;  there  was  something  of  a  will,  which  he  made 
when  he  went  to  France,  but  it  has  been  destroyed.' "  Colvin  spoke  of 
it  therefore  as  a  will,  not  a  codicil.  ^<  The  deponent  observed  to  him, 
<that  perhaps  it  was  safer  or  better  that  it  was  so,  as  his  property  would 
be  divided,  among  his  relations:'  to  which  Mr.  Colvin  made  no  reply. 
The  conversation  deposed  to,  was  indelibly  impressed  on  deponent's 
recollection,  by  the  manner  in  which  the  ob^rvation  he  made  was  re- 
ceived by  Mr.  Colvin." 

I  may  also  in  this  place  state  what  Mr.  Tyrrell  says  to  the  same  effect 
<<  About  May  1825,  deponent  went  with  Mr.  Colvin  in  the  Enterprize, 
ateam  vessel,  and  they  conversed  ajbout  the  relations  of  the  deceased; 
when  Mr*  Colvin  told  him,  ^  that  he  need  not  feel  at  all  uneasy  about 
his  friend,  Mr.  Fraser,  who  would  be  very  well  off,  for  that  the  deceas- 
ed would  die  intestate,  and  Mr.  Fraser  would  be  a  rich  man:  Mr.  Far- 
quhar,'  he  said,  <  cannot  be  persuaded  to  make  a  will.' " 

I  quote  this  evidence  at  present,  not  so  much  to  show  that  Mr.  Colvin 
thought  the  deceased  intestate,  as  that  the  instrument  of  the  2d  of  Octo- 
ber 1821,  was  spoken  of  by  him  and  by  the  attesting  witness  as  a  wilL 
I  notice  this  the  more,  in  order  to  explain  what  the  deceased  probably 
meant  by  his  having  made  two  wills;  for,  that  he  had  any  recollection 
of  the  duplicate  in  India  does  not  appear  in  these  proceedings:  in  my 
apprehension,  therefore,  when  he  spoke  of  havine  two  wiHs,  it  is  proba- 
ble^that  he  alluded  to  the  Indian  will,  and  the  wul  which  he  made  pre- 
vious to  his  going  to  France.  However  the  fact  admitted  is,  that  there 
were  some  obliterations  and  alterations  in  the  Indian  will,  and  that  there 
was  another  instrument  at  this  time  executed,  which  is  not  proved  to 
have  been  a  codicil,  reviving  and  confirming  the  will  except  so  far  as 
it  was  altered;  but  a  testamentary  instrument  for  a  distinct  object,  viz. 
the  disposition  of  landed  property,  and  the  appointment  of  a  new  set  of 
executors. 

The  transaction  having  taken  place  in  this  hasty  mode,  the  deceased 
set  off  for  Paris,  leaving  these  testamentary  papers  in  the  possession  of 
Mr.  Colvin.  After  his  departure,  Mr.  Colvin,  Without  any  authority 
from  the  deceased,  set  about  preparing  an  instrument  which  should  con- 
solidate this  altered  will,  and  this  other  will  or  codicil:  he  consulted  and 
obtained  the  assistance  of  Mr.  Drake,  the  deceased's  solicitor,  as  to  the 
form  of  the  new  instrument,  and  the  latter,  who  had  returned  to  town, 
wrote  Mr^  Colvin  a  full  letter  of  instructions  on  the  4th  of  October, 
1821. 

'<  My  dear  Sir, 
^<In  reply  to  your  letter  requesting  some  hints  for  the  guidance  of  your 
friend  in  making  his  own  will,  I  would  suggest  first,  that  by  an  act 
called  the  Mortmain  Act,  many  restraints  are  provided  against  bequests 
for  public  charities,  and  in  particular  that  devises  of  houses  or  land  for 
such  purposes,  and  also  of  all  monies  secured  by  the  mortgage  of  houses 
or  lands  are  absolutely  void.  In  devises  of  this  nature  much  profession- 
al skill  is  requisite;  and  therefore  I  cannot  hope  to  give  you  such  bints 
as  may  be  safely  relied  on;  but  by  wav  of  a  general  caution,  I  would  ad- 
vise tfiat  your  friend  after  framing  his  will  m  the  clearest  way  he  can, 
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for  0eeoring  the  objects  of  a  charitable  nature  which  he  haa  ia  view, 
should  add  a  clause  something  of  this  sort."  And  he  then  inserts  the 
ibrm  of  a  clause  which  he  recommends  for  the  purpose.  He  afterwards 
points  out  that  the  word  <  Heirs'  is  necessary  in  the  devise  of  real  pro* 
perty;  that  there  must  be  three  witnesses;  and  he  remarks  about  a  con- 
dition for  changing  the  name,  that  caution  should  be  used  to  devise  the 
property  over,  and  he  then  recommends  a  general  residuary  clause.  In 
shorty  the  letter  contains  full  and  intelligible  directions  and  instructions 
for  the  guidance  of  Mr.  Colvin  and  his  friend. 

There  seems  also  to  have-  been  a  draft  perused  and  settled  by  Mr. 
Drake. 

Mr.  Colvin  at  length  prepared^  first,  a  sketch  and  then  a  drafts  which 
latter  he  sent  to  the  deceased  at  Paris,  together  with  Mr.  Drake's  letter. 
The  draft  so  transmitted  is  brought  in  by  Mr.  Phillips:  it  is  paper  A^ 
allowed  to  be  the  paper  prepared  by  Mr.  Colvin  from  the  Indian  will 
and  the  other  testamentary  instrument,  and  sent  by  him  to  Paris. 

It  can  hardly  be  supposed  that  Mr.  Colvin  would  venture  to  intro- 
duce into  this  instrument,  or  exclude  from  it  any  ihinz  except  as  he 
conceived  in  accordance  with  the  deceased's  intentions;  uose  intentions 
being  either  collected  from  what  was  left  in  the  old  will,  and  contained 
in  the  new  'will,  or  gathered  from  confidential  conversation  with  the 
deceased. 

In  this  paper  A,  there  are  many  alterations  of  the  Indian  will:  it 
begins  with  the  disposition  for  the  improvement  of  education  in  Scot- 
land— it  alters  the  disposition  of  the  surplus  to  the  schoolmasters,  by 
confining  the  bequest  to  tfie  two  counties  of  Meams  and  Aberdeen,  in- 
stead of  the  whole  of  Scotland.  Even  that  plan,  then,  is  in  some  degree 
altered,  though  the  time  when  that  alteration  was  introduced  does  ciot 
appear;  it  might  be  before  or  immediately  after  the  deceased's  return 
hom  Scotland,  (a) 

Other  very  material  and  extensive  erasures  may  however  be  inferred. 
All  the  annuitants  are  omitted— not  only  those  who  were  dead,— not 
only  Mr.  Eraser  and  Lady  De  La  Pole, — ^but  all  his  friends,  and  even 
his  executors  in  India.  It  cannot  be  presumed,  and  it  would  be  difficult 
to  suppose,  that  these  annuities<were  omitted  by  Mr.  Colvin,  unless  he 
had  found  them  struck  through  and  erased  in  the  Indian  will:  and,  that 
they  were  struck  through,  seems  to  be  confirmed  from  paper  A  begin- 
ning with  the  education  plan,  and  ending  with  a  new  set  of  executors: 
for  not  only  are  all  the  original  executors  (except  David  Colvin)  omitted^ 
but  a  new  set,  the  partners  in  the  house  of  agency  in  Broad  Street,  are 
substituted,  with  a  blank  for  the  legacy— not  the  annuity^-to  be  given 
to  each  of  them. 

If  all  these  diffisrences  were  taken  from  the  Indian  will,  that  instro- 
ment  must  have  undergone  much  obliteration  and  erasure:  there  was 
nothing  left  of  it  but  the  education  plan,  and  even  that,  I  repeat,  in  some 
degree  altered:  slightly,  but  nan  constat  when,  altered:  but  every  relar 
tion^  every  friend,  every  former  executor  is  struck  out  These  circum- 
stances will  not  be  immaterial,  when  the  Court  comes  to  consider 
whether  the  old  duplicate  can,  in  point  of  law,  be  again  set  up;  and  also 
when  it  comes  to  consider  the  probability  or  improbability,  in  point  of 
fact,  whether  the  deceased  should  or  should  not  himself  destroy  this  in- 
strument 

(a)  See  piper  A,  ante,  p.  114.  n. 
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Among  other  erasures  Lady  De  La  Pole's  annuity  was  erased;  so  Mr. 
Colvin  expressly  states  the  fact:  yist  paper  A  shows  tliat  it  was  not  so 
omitted  with  the  intention  to  exclude  her  from  any  provision,  but  -to 
substitute  a  legacy  in  the  place  of  the  annuity:  and  not  only  a  legacy  to 
Lady  De  La  Pole,  but  legacies  to  each  of  her  children.  It  stands  thus 
in  paper  A:  I  give  to  my  niece  Lady  Pole,  wife  of  Sir  William  Pole  of 
Shute  in  Devonshire,  the  sum  of  ,  and  to  each  of  her  children 

the  sum  of  ,  to  accumulate  for  their  benefit  tiU  they  arrive  at 

the  age  of  twenty-one  years."  So  that  here  is  not  only  an  intention  to 
benefit  Lady  Pole  and  her  family,  but  those  intentions  are  thus  detailed; 
and,  not  only  so,  but  the  deceased  intended  to  give  a  legacy  to  his  niece 
in  America:  for  the  paper  goes  on— ^<  I  give  to  my  niece  Mrs.  , 

in  America,  the  sum  o{  £  ." 

This  niece,  Mrs.  Trezevant,  was  his  brother's  daughter — his  heir  at 
law,  if  not  under  a  legal  incapacity  to  inherit;  and  since  the  deceased 
had  by  devising  the  landed  property  to  the  Mortimers,  deprived  her 
of  what  the  law  might  possibly  give  her,  and  had  directed  them  to  take 
tiie  name  of  Farquhar;  he  now,  it  would  seem,  intended  to  give  this 
niece  a  pecuniary  legacy;  nor  was  it  at  all  improbable  that  such  should 
be  his  inttotion.  But  at  present,  I  only  point  out  the  fact  of  these  al* 
terations,  and  will  hereafter  consider  their  effect  upon  the  real  question 
at  issue. 

Upon  the  receipt  of  this  document  at  Paris,  the  deceased  abused  Mr. 
Colvin  in  no  very  measured  language,  if  Mr.  Phillips,  who  is  Mr. 
Colvin's  own  witnMs,  is  to  be  credited;  and  in  this  respect  his  account 
is  not  improbable,  for  the  deceased  was  irritable,  and  when  in  anger  did 
not  care  what  he  said  of,  or  even  to,  any  person. 

Mr.  Colvin  soon  afterwards  went  to  Paris,  and  he  and  the  deceased 
were  again  upon  good  terms;  it  might  be  convenient  to  both:  but  the 
deceased  never  adopted  paper  A,  nor  executed  any  will  to  that  effect; 
he  never  in  any  manner  expressed  his  approbation  of  its  contents,  nor 
ever  did  any  act  again  giving  effect  to  the  education  plan  which  it  con- 
tained, or  to  any  other  testamentary  disposition  whatever. 

The  subsequent  history  of  paper  A  is  not  exactly  traced:  it  is  in  some 
degree  mysterious;  it  never  was « seen  in  the  deceased's  possession  after 
its  receipt  at  Paris;  it  has  been  introduced  late  into  the  cause,  and  no 
less  than  six  different  copies  of  it  have  been  produced.  The  precise 
history  bears  too  little  on  the  main  question  to  require  my  entering  into 
a  further  consideration  of,  or  detailing  the  evidence  applying  to,  it  after 
its  arrival  at  Paris.  Mr.  Drake's  letter,  however,  which  accompanied 
it,  remained  in  the  deceased's  possession,  and  was  found  among  his  pa- 
pers after  hid  death:  so  that,  from  the  arrival  of  that  letter  at  least,  the 
deceased  was  pretty  fully  aware  of  the  operation  of  the  mortmain  laws. 

The  estate  of  Marshal  Bessieres  being  on  sale,  while  the  deceased 
was  at  Paris,  he  seems  to  have  entertained  some  thoughts  of  becoming  the 
purchaser:  whether  to  avoid  the  mortmain  act — whether  to  have  proper- 
ty in  different  countries — whether  as  a  mere  speculation,  and  to  employ 
his  capital,  does  not  appear:  however,  the  purchase  was  not  made. 

Soon  after  the  deceased's  return  from  Paris  in  January  1B22,  the  In- 
dian will  and  the  testamentary  instrument  of  October  1831,  were  re- 
turned to  the  deceased  in  his  iron  chest:  the  iron  chest  was  sent  to  his 
house  and  the  key  was  delivered  to  him.  Mr.  Colvin  so  pleads  the  fact 
and  so  states  it  in  his  afidavit  of  scripts.  Thus,  the  Indian  will  is  traced 
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back  into  the  deceased^s  own  custody  and  posaeasion,  in  his  iron  chest, 
and  it  was  never  afterwards  seen  by  any  human  being,  unless  it  was  on 
the  same  paper  with  the  document  of  October,  which  it  is  admitted  and 
proved  was  afterwards  destroyed  by  the  deceased  himself.  Mr.  Bazett 
gives  this  account  of  the  destruction  of  it 

<^ After  Mr.  Farquhar's  return  from  France,  he,  the  deponent,  and 
Mr.  Colvin  were  at  breakfast  together:  and  the  deponent's  attention 
was  excited  by  hearing  the  deceased  say,  that  something  (deponent  did 
not  hear  what)  was  very  absurd:  this  was  an  expression  which  the 
deceased  was  continually  using:  just  afterwards,  Mr.  Colvin  on  leaving 
the  room  and  in  the  act  of  leaving  it,  turned  round  and  said  to  the  de- 
ceased, that  ^  he,  the  deceased,  was  very  fond  of  saying  how  absurd  other 
people  were,  but  that  really  no  person  was  more  absurd  on  some  occa- 
sions than  himself,'  or  to  that  effect:  at  which  the  deponent  observed 
immediately  that  an  angry  feeling  arose  in  the  deceased,  who  said  no- 
thing about  it  then  but  presently  afterwards  left  the  house  evidently  in 
displeasure.  The  deponent  and  Mr.  Colvin  went  together  into  the 
city,  and  he  was  with  him  in  Broad  Street  in  the  room  where  the  part- 
ners usually  sit,  when,  in  the  course  of  an  hour  or  two  after  they  had 
got  there,  Uie  deceased  came  in,  to  the  surprise  of  the  deponent,  as  he 
seldom  came  there.  Without  noticing  Mr.  Colvin  he  came  up  to  the 
deponent  and  telling  him  that  he  wished  to  speak  with  him,  they  went 
together  into  an  adjoining  room,  where  the  deceased,  producing  a  paper 
writing,  reminded  the  deponent  of  what  Mr.  Colvin  had  said  at  break- 
fast and  expressed  a  wounded  fieeling  in  consequence;  he  pointed  to  the 
paper  he  held  in  his  hand,  and  saying,  ^  you  may  tell  your  friend  David 
what  he  has  lost,'  he  tore  the  paper  several  times  and  threw  the  pieces 
into  the  fire  or  under  the  grate." 

Mr.  Bazett  then  interfered  between  those  two  gentlemen  and  he  re- 
conciled them.  He  identifies  the  paper  as  the  instrument  of  the  2d  of 
October  1821,  by  adding,  <<it  was  that  and  that  only." 

Here,  then,  the  deaeased  himself  at  all  events  destroyed  the  papi^ 
(which,  for  convenience  I  shall  call  the  codicil)  of  October  1821;  hebe- 
ciune  intestate  as  to  his  real  estates:  East  Mark,  and  the  rest  of  his  land- 
ed property,  would  go  to  his  heir  at  law;  the  Mortimers  and  all  his 
other  relations  were  wholly  excluded;  the  newly  appointed  executors — 
his  partners  in  England — were  all  revoked;  if  the  Indian  will,  altered 
and  erased  as  it  was  in  part,  was  preserved  by  the  deceased.  It  is  ad- 
mitted to  have  been  in  the  deceased's  own  possession  and  custody  at  this 
time:  it  must  have  been  in  his  hands  on  this  very  occasion  and  under 
his  notice;  for  the  two  instruments  were  together.  The  conclusion  as 
to  its  subsequent  existence  will  depend  upon  what  afterwards  took  place: 
it  was  never,  as  I  before  said,  again  seen,  though  the  deceased  lived 
about  four  years. 

The  subsequent  acts  and  conduct  of  the  deceased  in  resard  to  his  pro- 
perty and  to  his  relations,  his  declarations  and  the  genersd  presumptions 
and  probabilities  of  the  case,  will  require  to  be  accurately  examined 
hereafter,  but  at  present  the  remaining  history  need  only  be  stated  ge- 
nerally. 

In  the  latter  end  of  1822  the  deceased  purchased  the  Fonthill  estate 
at  the  price  of  300,000/.  whether  upon  speculation,  whether  he  ever 
meant  to  retain  it,  whether  he  afterwards  resolved  to  dispose  of  it  on 
account  of  the  statutes  of  mortmain,  or  for  other  reasons,  cannot  be  ex- 
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actly  ascertained:  he  remained  in  poMession  of  it  for  three  years  and 
contracted  for  the  re-sale  of  most,  if  not  all,  of  it  in  December  1825< 
Mr.  Drake's  account  of  the  purchase  of  that  and  other  property  will  be 
sufficient  for  tl^e  present  purpose.  ^^  The  deceased  had  (as  respondent 
believes)  entered  into  a  legal  contract  for  tfie  sale  of  the  whole  of  his 
estate  at  Fonthill  some  time  previous  to  1826:  he  purchased  that  estate 
in  the  year  1822  and  gave  for  it  some  such  sum  as  300, 000/. — the  first 
contract  for  the  re-sale,  of  which  he  has  any  knowledge,  bears  date  22d 
December  1825.  There  were  three  subsequent  contracts  on  the  27th 
and  30th  December  1825  and  2d  June  1826.  The  deceased,  in  May 
1823,  purchased  a  freehold  estate  of  Mr.  Bennett  in  Wiltshire  and  Dor* 
setshire,  for  the  sum  of  100,000/.  — whether  that  or  any  part  of  it  was'  re* 
sold  respondent  knows  not.  In  June  1824  the  deceased  lent  2,300/.  on 
mortgage:  in  Oct  1824 — 20,000/.:"  Mr.  Drake  mentions  some  other 
asmgnments  of  mortgages  taken  by  the  deceased. 

"nie  purchase  of  Fonthill  seems  to  have  been  made  through  the  agen* 
cy  of  Mr.  Phillips,  the  auctioneer:  he  was  employed  to  sell  ^^the  si^en- 
did  ornaments  and  other  valuable  effects"  in  the  following  year:  he 
also  was  employed  as  agent  in  the  management  of  the  estate.  In  order 
to  secure  the  performance  of  an  agreement  entered  into  between  him 
and  the  deceased  respecting  these  concerns,  he  procured  the  deceased  to 
execute  an  instrument  prepared  by  Phillips'  own  solicitor  in  the  form  of 
a  memorandum  addressed  to  the  deceased's  executors^  appointed  or  to 
be  appointed. 

This  memorandum,  after  shortly  noticing  the  purport  of  the  agree- 
ment, proceeded:  <^  Now  in  the  event  of  my  death,  I  do  h^^by  direct 
that  flie  said  agreement  and  every  part  thereof  shall  be  carried  into  effect 
and  be  performed  by  my  executors,  as  well  already  named  as  hereafter 
to  be  named  as  fully  and  effectually  as  if  I  had  lived; 

'<  I  further  declare  this  memorandum  shall  be  considered  a  codicil  to 
be  added  and  taken  as  part  of  my  last  will  and  testament  either  already 
made  or  hereafter  to  be  made,  notwithstanding  the  same  is  not  annexed 
thereto."  This  instrument  addressed,  not  to  any  executors  by  name# 
but  any  appointed  or  to  be  appointed,  and  called  a  codicil  to  a  will  al«- 
ready  i^^de  or  to  be  made,  and  obtained  in  the  manner,  and  forthe  pnr^ 
pose,  that  it  was  obtained,  does  not  bear  materially  on  the  present  case: 
it  does  not  infer  the  probable  existence  or  previous  destruction  of  any 
will:  it  has  been  mentioned  inadvertently,  since,  if  wholly  unnoticed, 
it  might  seem  to  have  been  passed  over. 

Mr.  Fsrquhar  becoming  dissatisfied  with  the  conduct  of  Mesnrs.  Phil- 
lips, they  were  dismissed  from  the  agency  at  Michaelmas  1824,  and 
suits  at  law  and  in  equity  took  place  between  them  and  Mr.  Farquhar, 
which  continued  unsettled  down  to  the  death  of  the  latter. 

On  the  dismissal  of  the  Messrs.  Phillips  he  intrusted  the  management 
of  his  concerns  at  Fonthill  to,  and  seems  to  have  reposed  great  confi* 
dence  in,  Mr.  George  Mortimer,  one  of  the  devisees  of  the  East  Mark 
estate  in  the  instrument  of  October  1821.  This  nephew  was  engaged  in  a 
woollen  manufactory;  and  the  deceased,  on  going  to  Paris,  gave  him  a 
large  credit  on  his  bankers.  In  1824  he  induced  him  to  erect  a  factory 
on  the  Fonthill  estate,  though  it  was  represented  by  his  friends  as  very 
injurious  to  the  property,  and  he  granted  him  land  and  lent  him  money 
for  the  undertaking. 
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The  instrumeDtSy  exhibited  in  the  19th;  Slst,  and  23d  articles,  which 
are  (ully  confirmed  by  the  depositions,  satisfactorily  show  these  facts. 

It  appears  that  in  1823  the  deceased  removed  from  Gloucester  Place, 
where  he  had  resided  next  door  to  Mr.  Colvin,  to  a  house  is  the  New 
Road,  and  at  that  place  and  at  Fonthill  he  lived  till  his  death.  Mr.  and 
Mrs.  George  Mortimer  were  inmates  at  Fonthill;  they  resided  there 
principally,  except  that  in  the  spring  of  1826,  Mrs.  Mortimer  came  up 
to  lie-in  at  the  deceased's  house  in  the  New  Road,  and  returned,  as  soon 
as  it  was  prudent  to  travel,  to  Fonthill.  There  are  exhibited  a  great 
number  of  the  deceased's  letters,  both  to  Mr.  and  Mrs.  George  Morti- 
mer, written  quite  in  that  unreserved  stile  which  would  naturally  belong 
to  such  a  near  and  confidential  connexion.  I  should  also  have  mention* 
ed  that  Mr.  James  Mortimer,  who  had  engaged  in  buildins  some  houses 
in  Scotland,  was  also  liberally  assisted  by  the  deceased  with  money  to 
carry  on  that  undertaking,  (a) 

These  are  some  of  the  facts  relating  to  the  conduct  of  the  deceased  in 
respect  to  his  property,  and  in  respect  to  his  relations,  between  1822 
and  his  death:  and  at  present  it  will  be  sufficient  further  to  state  that  he 
went  to  bed  not  quite  well  on  the  evening  of  the  5th  of  July  1826,  and 
the  next  morning  was  found  dead  in  his  bed. 

His  friend  and  partner,  Mr.  Colvin,  and  his  solicitor,  Mr.  Drake, 
were  immediately  sent  for,  and  they  sealed  up  all  his  repositories;  and 
on  the  next  morning  those  repositories  were  carefully  searched  by  Mr. 
Colvin  in  the  presence  of  Mr.  Drake  and  Mr.  Fraser:  Mr.  and  Mrs. 
Mortimer  being  at  Fonthill  and  not  arriving  in  town  till  that  evening 
after  the  search  had  been  made.  T]ie  deceased's  keys  were  discovered 
plac^  in  the  situation  where  he  usually  kept  them;  two  keys,  in  parti- 
cular, it  was  his  habit  to  tie  up  in  separate  corners  of  his  handkerchief 
and  place  under  his  pillow;  and  in  that  usual  situation  those  two  keys 
were  found  after  his  death.  No  will  was  found.  The  only  paper,  in  any 
deeree  of  a  testamentary  nature,  was  an  envelope  which  had  contained 
either  **  a  will"  or  *i  the  copy  of  a  will." 

Four  witnesses  speak  to  the  finding  of  that  cover:  the  first  is  Mr. 
Drake:  "On  the  day  after  the  death,  when  search  was  made,  some  few 


nent  remembers,  was  locked  up  in  the  drawer. "  He  does  not,  therefore, 
speak  very  positively  to  the  envelope  being  in  a  drawer  within  the  cabi- 
net 

Neile,  a  servant,  says:  <<  Deponent  was  present  when  the  cover  of  the 
will  was  found  after  the  deceased's  death;  it  was  found  by  Mr.  Colvin 
in  a  drawer,  the  upper  one  or  next  to  it  of  several  drawers  on  which  stood 
a  cabinet" 

Hasler,  another  servant  who  was  present,  states,  "  that  the  cover  of 
the  will  was  not  found  in  the  (brass-bound)  cabinet,  but  was  found  in 
one  of  some  drawers,  not  in  a  cabinet:  the  deponent  saw  the  cover,  there 

(a)  ••  Dear  Junei^  London,  38th  June  1835. 

^'Haying  agreed  to  pay  for  the  new  houaet  intended  to  be  built  at  Feny-hil!,  I  herdby 
M^horite  yon  to  contract  with  the  different  artifieert  necemfy,  and  to  diaw  vpoa  ne 
ior  the  cfaAqpes  of  the  work  at  it  may  be  neceiMiy  for  nateriali  and  kbour. 

*  I  am,  dear  James,  yourt  troly» 

"J.FABavMAm.'* 
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was  written  on  it  *The  will  of  John  Farquhar,  Esq.*  The  room  was 
almost  full  of  cabinets,  drawers,  tables,  boxes,  and  all  kinds  of  articles." 

Blakemore,  a  carpenter,  states,  «  The  envelope  of  the  will  was  not 
found  in  either  cabinet  but  in  a  drawer  in  the  corner  of,  and  at  the  other 
end  of,  the  room,  near  the  outer  room." 

These  are  the  four  witnesses  to  the  finding  of  this  envelope;  and  the 
evidence  therefore  is,  that  it  was  found,  not  in  the  iron  chest,  not  in  any 
cabinet,  but  in  a  drawer.  That  paper  has  been  accidentally  not  pre- 
served, nor  does  it  appear  of  much  consequence  how  it  was  endorsed: 
whether  it  was  the  envelope  that  covered  the  will  when  it  came  from 
India,  whether  it  was  the  envelope  in  which  the  deceased  enclosed  that 
will  in  Mr.  Bland's  presence,  whether  it  was  the  envelope  that  accom- 
panied it  in  the  iron  chest  when  returned  to  the  deceased,  or  the  enve- 
lope of  any  other  paper,  is  neither  easily  ascertained  nor  of  much  im- 
portance. The  deceased  himself  took  the  codicil  out  of  the  iron  chest 
in  order  to  destroy  it;  and  this  envelope  was  not  found  where  the  Indian 
will  was  last  seen.  Whatever  envelope  it  was  and  in  whatever  place  it 
was  found  there  is  no  proof,  nor  does  it  seem  to  me  there  is  just  ground 
to  suspect  that  it  was  not  placed  there,  or  accidentally  thrown  or  left 
there,  by  the  deceased  himself. 

'  Here,  then,  are  some  of  the  leading  facts  which  hardly  admit  of  con- 
troversy. The  duplicate  of  the  will  propounded  was  never  seen  after 
the  year  1822,  and  even  then  it  was  materially  altered:  it  was  at  that 
time  in  the  possession  of  the  deceased,  in  an  iron  chest,  of  which  he  had 
the  key:  it  was  not  found  either  there  or  elsewhere  at  his  death. 

Upon  these  facts  it  seems  proper  to  consider  what  is,  prima  facie^ 
the  presumption  of  law?  Who  did  the  deed?  Who  was  the  person /?rtma 
facie  that  destroyed  this  instrument? — and  upon  that  point  there  appears 
to  be  no  solid  doubt  It  was  in  the  deceased's  possession — it  was  not 
to  be  found  at  his  death:  the  first  presumption  is,  that  the  deceased  him- 
self destroyed  it:  if  that  presumption  of  fact  be  not  repelled  by  evidence, 
then  the  legal  consequence  will  also  prima  facie  be,  that  the  duplicate 
remaining  in  India  is  revoked. 

This  presumption  of  fact,  and  this  legal  consequence  may  be  rebutted 
by  satisfactory  evidence;  but  the  burthen  of  proof  lies  upon  the  party 
setting  up  the  will — whether  he  sets  it  up  by  propounding  a  draft,  a 
duplicate,  or  a  cancelled  will;  for  whether  the  paper  be  found  cancelled, 
or  whether  it  be  wholly  removed  and  not  found  at  all,  3till  the  first  pre- 
sumption as  to  the  person  who  did  the  act,  is  the  same.  The  force  of  * 
the  presumption  and  the  weight  of  the  onus  may  be  different  according 
to  circunvitances;  but  the  Court,  in  order  to  pronounce  for  a  draft  or  a 
duplicate,  or  a  cancelled  will,  must  be  judicially  convinced,  that  the  ab- 
sence or  cancellation  of  the  paper  once  in,  and  not  traced  out  of,  the  de- 
ceased's own  possession,  was  not  attributable  to  the  deceased.  This  ne- 
gative may  be  established  by  a  strong  combination  of  circumstances 
leading  to  a  moral  conviction  that  the  deceased  did  not  do  the  act,  or  it 
may  be  established  by  direct  positive  evidence  in  dififerent  ways,  such  as 
by  proving  the  existence  of  the  instrument  after  the  testator's  death— 
by  proving  that  he  himself  destroyed  it  when  pf  unsound  mind,  or  by 
error,  or  under  forde  siut  animo  revocandi, — or  by  proving  that  it  was 
fraudulently  destroyed  by  some  other  person:  but  under  this  last  suppo- 
sition the  proof  must  be  clearer,  because  a  fresh  presumption  arises — 
the  presumption  in  favour  of  innocence;  for  if  a  fraud  is  charged,  it 


2  Haggard^  266.  141 

must  be  clearly  proved  by  facts  and  circumstances  leading  to  a  conclu* 
sion  of  guilt 

All  these  presumptions,  if  they  come  to  be  analysed,  may  be  resolved 
into  the  reasonable  probability  of  fact^  deduced  from  the  ordinary  prac- 
tice of  mankind,  and  from  sound  reason.  Persons  in  general  keep  their 
wills  in  places  of  safety,  or,  as  we  here  technically  express  it,  <^  among 
their  papers  of  moment  and  concern."  They  are  instruments  in  their 
nature  revocable:  testamentary  intention  is  ambulatory  till  death;  and  if 
the  instrument  be  not  found  in  the  repositories  of  the  testator,  where  he 
had  placed  it,  the  common  sense  of  the  matter^  prima  faciey  is,  that  he 
himself  destroyed  it,  meaning  to  revoke  it:  and  if  he  destroyed  the  part 
in  his  own  possession,  the  common  sense  of  the  matter  again  is,  that 
he  also  intended  to  destroy  the  duplicate  not  in  his  own  possession. 

It  was  argued  on  behalf  of  the  executor,  that  the  burthen  of  proof 
lay  on  the  next  of  kin,  that  they  must  show,  affirmatively  by  evidence, 
that  the  '^^deceased  himself  destroyed  the  instrument.  The  doctrine  is 
new,  and  no  authority  was  given  to  support  it;  and  the  Court  cannot 
venture  to  adopt  it  without  authority,  and  against  authority.  The  pas- 
sage quoted  from  Swinburne,  seems  to  be  quite  in  the  opposite  diree- 
tion: — <<  What,  if  the  testament  be  found  cancelled  and  defaced,  but  it 
is  not  known  who  did  it?  To  whom  is  this  act  of  cancelling  or  defacing 
to  be  attributed?  to  the  testator  who  made  it  or  to  some  other,  who 
otherwise,  peradventure,  might  be  hindered  by  it?'' 

He  then  puts  the  arguments  and  authorities  on  each  side, — ^^It 
seemeth  not  to  be  reputed  the  act  of  the  testator,  for  change  of  mind  is 
not  to  be  presumed,  especially  where  a  man  has  done  a  thing  with  deli- 
beration and  resolution:  on  the  contrary,  it  seemeth  that  it  ought  not  to 
be  accounted  the  act  of  any  other,  for  that  were  to  presume  a  fraud  and 
deceit,  which  ought  not  to  be  presumed  unless  it  be  proved."  He  then 
proceeds  to  state  his  own  opinion:  <<In  this  controversy,  therefore,  I 
suppose  that  the  person  in  whose  custody  the  testament  is  found  is  to  be 
adjudged  to  have  done  the  act,  whether  it  be  the  testator  or  another," 
Swinburne  on  Wills,  part  7.  s.  16.  p.  992,  3. 

The  opinion  then  of  Swinburne  is,  that  prima  facte  the  act  is  done 
by  the  person  who  is  in  possession  of  the  instrument:  but  this  prima 
facie  legal  presumption  may  be  rebutted  by  the  circumstances,  upon  a 
full  examination,  creating  a  stronger  presumption  the  other  way;  and  it 
seldom  happens  that  cases,  which  set  out  upon  certain  legal  presump- 
tions, require  to  be  decided  upon  the  mere  presumption:  tl!e  general  cir- 
cumstances of  the  case  usually  lead  to  a  tolerably  satisfactory  conclusion 
of  the  real  fact,  either  by  confirming,  or  by  repelling  the  legal  presump- 
tion. The  correctness  of  Swinburne's  principles  is  affirmed  by  adjudged 


The  Court,  for  personal  reasons,  is  unwilling  to  rely  upon  any  autho- 
rity derived  from  the  decisions  in  this  place  within  the  last  twenty 
years.  It  will  be  sufficient  to  say,  that  I  see  no  reason  to  depart  from 
the  doctrines  laid  down  in  the  cases  quoted  within  that  period:  but 
though  the  point  hardly  requires  authority,  I  will  shortly  refer  to  the 
decision  of  Sir  William  Wynne,  in  the  case  of  Freeman  v.  Gibbons,  in 
the  Prerogative  Court,  Easter  Term,  1793,  stating  the  words  of  that 
learned  Judge  from  my  own  note.      ^ 

Per  Curiam.  <<  Heads  or  instructions  are  propounded  by  Lydia 
Gibbons  as  the  residuary  legatee,  and  it  is  proved  that  the  deceased  exe- 
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cuted  the  will  on  December  the  Ist,  and  died  on  the  lOtfa.''  So  that 
the  will  was  only  made  nine  days  before  the  death.  <<  But  the  executed 
will  cannot  be  produced,  and  it  is  said  to  haye  been  destroyed  after  the 
deceased's  death:  if  that  can  be  proved  the  instructions  may  be  pro- 
nounced for.  Two  witnesses  speak  to  declarations  of  the  deceased,  re- 
cognizing the  existence  of  the  will  a  short  time  before  his  death:  this 
affords  strong  presumptive  evidence  that  he  adhered  to  the  will,  but  not 
conclusive  proof,  for  the  declaration  may  have  been  insincere."  The 
usual  want  of  sincerity  in  such  declarations,  I  shall  have  occasion  agjain 
to  notice.  ^^  The  two  persons  to  whom  the  declarations  were  made  are, 
one  the  brother-in-law;  the  other  the  son-in-law  of  Gibbons.  The  will 
was  deposited  in  the  drawer  of  the  bureau;  and  it  is  not  alleged  that  the 
deceased  was  not  able  to  go  to  the  bureau  after  the  execution.  Recogni- 
tions, because  they  may  be  insincere,  are  no  proof  of  the  fact  that  the 
will  was  in  existence  at  that  time:  it  may  have  been  destroyed  before: 
it  is  proved  that  the  deceased  was  up,  and  looked  out  of  the  window 
three  or  four  days  before  his  death."  Under  Uiese  circumstances,  there 
being  a  possibility  and  ability  on  the  part  of  the  deceased  to  have  de- 
stroyed the  will^  Sir  William  Wynne  pronounced  against  the  instruc- 
tions propounded. 

In  Baumgarten  v.  Pratt,  in  the  Prerogative  Court,  Easter  Term  1796, 
the  same  Judge  pronounced  a  similar  decision.  In  that  case  there  was 
a  draft  produced:  the  Court  said; — '^  A  draft  may  be  pronounced  for; 
but  it  must  be  proved  either  that  the  will  remained  entire  at  the  de^ith, 
or,  if  destroyed  in  the  life  time,  that  it  was  done  without  the  knowledge 
and  approbation  of  the  testator:  the  presumption  is,  that  it  was  destroy- 
ed by  the  deceased:"  and  in  that  case  the  draft  was  pronounced  against 

Now  these  are  authorities  which  go  further  back  than  the  last  twenty 
years,  deciding  that  the  presumption  is,  where  a  will  is  not  found,  that 
it  was  destroyed  by  the  deceased  himself.    . 

If,  however,  we  should  from  the  evidence  arrive  at  the  fact,  that  this 
will  was  destroyed  by  the  deceased  himself,  the  lecal  consequence  can- 
not be  disputed,  that,  prima  facie^  the  duplicate  is  also  destroyed.  That 
point  has  been  settled  in  a  variety  of  cases:  it  is*hardly  necessary  to  re- 
fer to  them.  It  was 'so  decided  in  Sir  Edward  Seymour's  case: — ^in 
Limbery  v.  Mason,  2  Qomyns,  453,  and  it  is  as  expressly  laid  down 
in  Burtenshaw  v.  Gilbert,  1  Cowper,  54,  where  Mr.  Justice  Aston,  after 
Lord  Mansfield  had  gone  through  the  case,  said,  <<  if  the  duplicate  of  the 
will  had  still  remained  in  the  hand  of  the  person  to  whose  custody  it  was 
originally  intrusted,  yet  the  cancelling  that  part  which  the  testator  had 
in  his  own  possession,  would  have  been  a  sufficient  cancelling  of  such  dupli- 
cate." In  Pemberton  v.  Pemberton,  13  Yes.  308,  Lord  Chief  Justice 
Mansfield,  Lord  Eldon,  and  Lord  Erskine,  in  different  stages  of  the 
cause,  all  held  the  same  doctrine.  So  in  Welsh  v.  Growland,  Preroe. 
Mich.  Term,  1804,  Sir  William  Wynne  said — <^  it  is  an'  admitted  rule 
that  the  cancellation  of  a  part,  in  the  testator's  possession,  would  be  the 
cancellation  of  a  duplicate  in  the  hands  of  another  person." 

The  reason  of  this  rule  is  obvious;  for  why  should  a  person  destroy 
or  cancel  the  duplicate  of  his  will,  if  he  meant  the  other  part  to  operate? 
It  may,  iiideed,  be  shown  that  it  was  done  diverso  intuitu^  or  by  acci- 
dent, or  while  of  unsound  mind,  or  for  the  sake  of  peace,  and  to  deceive 
and  impose  upon  persons  who  were  importuning  him;  \nitf  prima /acie, 
the  cancellation  or  destruction  of  the  part  in  possession  ixifers  the  revo^ 
cation  of  the  duplicate. 
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Tlie  main  question  of  fact^  then,  to  be  examined  is,  by  whom  was  this 
will  destroyed  ?  Prima  facity  by  the  deceased  himself  who  was  in 
possession  of  it;  and  the  executor  setting  up  the  duplicate  must,  as  I 
have  said,  show  either  by  direct  positive  evidence,  or  by  circumstances, 
producing  a  strong  moral  conviction,  that  it  was  not  done  by  the  deceas- 
ed. The  executor  and  his  legal  advisers  seem  clearly  so  to  have  under- 
stood the  case  by  the  very  course  of  conducting  this  suit:  they  began  not 
merely  by  pleading  the /ac/um  of  the  will  at  Calcutta — which  was  ne- 
ver denied — but  by  giving  a  long  allegation  consisting  of  twenty-eight 
articles,  setting  forth  circumstances  from  which  it  was  to  be  collected, 
that  the  deceased  had  not  destroyed  the  will  himself.  The  allegation 
commenced  with  the  earlier  history  of  the  deceased's  intentions,  from 
which  his  adherence  to  that  will  was  to  be  inferred:  it  pleaded  the  con- 
tinuance of  his  intentions  to  dispose  of  his  fortune  in  improving  education 
in  Scotland;  quarrels  with,  and  disaffection  towards  his  relations;  and 
declarations  recognizing  the  existence  of  this  will  to  the  very  end  of  his 
life:  from  all  these  circumstances,  inferring  that  the  deceased  himself 
would  not  have  revoked  this^  will,  and  thereby  repelling  the  legal  pre- 
sumption. 

But  the  allegation  went  further:  for  it  pleaded  circumstances  to  show 
that  it  was  destroyed  by  another  person — not  by  accident — not  by  fire — 
not  by  inadvertence, — but  by  a  fraudulent  spoliation — by  taking  it  out 
of  the  deceased's  repositories  in  his  life  time:  and  though  no  direct  act 
of  spoliation  was  charged,  so  that  it  could  be  met  and  contradicted,  yet 
without  specifying  any  time  or  place  or  circumstance  attending  the  act 
of  spoliation,  it  was  insinuated  too  plainly  to  be  misunderstood,  that  Mr. 
and  Mrs.  Mortimer,  or  rather  Mrs.  Mortimer  was  the  person  meant  to 
be  charged.  This  is  a  serious  moral  offence,  and  in  support  of  such  a 
charge,  pretty  clear  proof  should  be  adduced:  the  presumption  is  in  fa- 
vour of  innocence:  t)ut  if  this  charge  be  proved  there  is  an  end  of  the 
case,  and  it  is  of  a  personal  nature  so  important,  that  I  shall  first  consid- 
er the  cireumstances  and  evidence  in  support  of  such  an  imputation. 

It  is  alleged,  that  particularly  for  the  last  year  of  his  life,  the  deceas- 
ed wais  in  the  habit  of  leavine  his  papers  and  keys  about,  and  his  repos- 
itories unlocked,  and  that  Mr.  and  Mrs.  Mortimer  were  often  at  his 
house  in  town  when  he  was  at  Fonthill.  If  this  were  all  true,  it  would 
prove  nothing;  for  the  will  may  have  been  destroyed  three  years  before: 
iMit  the  facts  are  not  quite  truly  laid,  for  though  the  deceased  might 
sometimes  omit  to  lock  up  his  papers,  yet  in  general  when  his  papers 
lay  about  he  loeked  his  room  door:  if  papers  of  some  importance  were 
occasionally  left,  yet  no  testamentary  paper  was  ever  seen — not  even  the 
envelope:  and  t/L  some  of  his  keys  and  repositories  he  was  particularly 
cautious. 

What  then  would  these  circumstances  amount  to?  That  there  was  a 
possibility  of  a  spoliation  being  committed,  which  possibility  cannot  and 
need  not  be  denied:  but  the  possibility  of  committing  a  crime,  unles» 
followed  by  acts  done,  affords  not  the  slightest  proof  that  the  crime  has- 
been  committed.  No  person  was  ever  observed  at  the  iron  chest,  where 
<he  will  was  last  seen — ^no  person  at  the  brass-bound  cabinet  where  the 
envelope  is  supposed  to  have  been  found— if  found  in  any  cabinet  at  alL 
The  charge  really  comes  to  the^evidence  of  Mrs.  Hurst,  who  probably 
was  the  only  cause  that  it  ever  was  insinuated. 

This  witness— Mcho  is  an  undertaker  and  upholsterer,  carrying  on  busi* 
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ness  near  Storey's  Gate,  and  who  had  been  employed  in  her  business  by 
Mr.  and  Mrs.  Mortimer  to  the  amount  of  400/.  or  500/.  and  who  was 
in  very  distressed  circumstances; — thus  deposes.  '^In  December  1826, 
whether  before  or  after  Christmas  she  cannot  say,  but  just  about  the 
time  the  administration  issued, — deponent  called  upon  Mrs.  ((jeorge) 
Mortimer,  to  speak  to  her  on  the  object  of  the  administration  and  sure* 
ties:  Mrs.  Mortimer  told  her  that  her  husband  was  out  of  spirits  and 
wished  to  decline  having  any  thing  to  do  with  it,  but  that  she  was  averse 
to  this,  and  told  the  deponent,  that  it  would  be  doing  her  the  greatest 
favour  if  she  could  prevail  on  Mr.  Mortimer  to  insist  on  being  joined  in 
the  administration.  The  deponent  then  asked  her,  ^how  Mr.  Eraser 
would  feel  about  it — whether  he  would  be  angry;*  to  which  Mrs.  Mor- 
timer replied,  <  Oh!  I  don't  care  about  that,  they  are  all  indebted  to  me 
for  every  farthing;  for  I  destroyed  the  will.*  These  were,  as  the  depo- 
nent believes,  the  precise  words:  no  other  person  was  present,  but  Mr. 
Mortimer  came  into  the  room  immediately  afterwards,  and  the  conver- 
sation was  discontinued.  The  deponent  had  no  explanation  from  Mrs. 
Mortimer  at  any  time  whatever  of  what  she  meant,  but  it  did  not  strike 
the  deponent  that  Mrs.  Mortimer  did  mean  to  say  that  she  had  done  any 
thing  wrong  thereby.*' 

This  is  a  very  safe  mode  of  attempting  to  fasten  such  an  imputation, 
for  it  affords  no  possibility  of  contradicting  it  However  doubtful  might 
be  the  admissibility  of  such  evidence,  (a)  yet  the  Court  considered  it  an 
act  of  injustice  to  Mrs.  Mortimer  to  get  rid  of  this  testimony  on  that 
ground. 

It  seems  hardly  necessary  to  state  many  reasons  why  the  Court  can- 
not venture  to  give  credit  to  Mrs.  Hurst:  she  is  examined  as  a  witness 
in  April,  1828:  the  words  are  supposed  to  have  been  spoken  about 
Christmas  1826,  fifteen  months  before — yet  she  pretends  to  relate  the 
precise  words-r-they  are  not  accompanied  wiUi  any  explanation — ^there 
are  no  circumstances  which  should  prevent  misapprehension  norconfinn 
their  sincerity — they  are  spoken  just  at  the  end  of  a  conversation,  as 
Mr.  Mortimer  came  into  the  room.  The  words  themselves  are  equi- 
vocal— they  will  bear  the  interpretation — ^that  the  deceased's  regard  and 
sense  of  Mrs.  Mortimer's  attentions  had  induced  him  to  destroy  his 
will,  or  to  make  no  will,  or  not  to  make  a  will  excluding  Mr.  Eraser. 

If  Mrs.  Mortimer  had  been  guilty  of  a  fraudulent  spoliation  of  this 
Indian  will,  or  of  any  other  will,  it  is  almost  impossible  that  she  should 
not  be  aware  she  had  done  something  wrong;  and  it  is  highly  improba> 
ble  she  would  have  disclosed  it  in  this  abrupt  and  unnecessary  mode: 
for  there  was  no  inducement  The  suggested  ground-work  and  motive 
to  the  conversation  are  improbable  and  untrue,— improbable,  that  Mrs^ 
Mortimer  would  employ  this  distressed  upholsterer  to  try  to  set  secu- 
rity in  this  large  amount, — ^untrue,  that  it  was  necessary  for  Mr.  Mor- 
timer to  insist  upon  being  joined  in  the  administration;  for  there  was  no 
dispute  about  the  administration  at  this  time:  it  had  been  agreed  that 
Mr.  Eraser  and  both  the  Messrs.  Mortimer  should  take  it  jointly,  and 
an  agreement  to  that  effect  had  been  signed  by  all  parties  so  long  before 
as  the  10th  of  November  preceding,  that  is,  seven  weeks  before  Christ- 
mas;  whereas  Mrs.  Hurst  says,  <'  whether  before  or  after  Christmas  she 
cannot  say:"  so  that  it  was  about  Christmas  she  lays  the  conversation. 

(a)  See  note,  supra,  p.  118. 
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This  18  still  further  improbable,  and  must  be  inisorrect,  because  the  ad- 
mioistratioh  to  Mr.  Eraser  actually  passed  the  seal  on  the  15th  of  De- 
cember. The  whole  story  is  therefore  very  loose  and  improbable;  and 
the  ground-work  of  the  conversation  is  apparently  unfounded. 

What,  too,  is  the  credit  and  character,  and  conduct  of  this  Mrs. 
Hurst?  and  how  did  she  act?  She  states,  *^  it  did  not  strike  her  that 
Mrs.  Mortimer  meant  to  sav  she  had  done  any  thing  wrong."  But  is 
it  credible,  that  if  she  had  destroyed  this  will,  she  should  not  have  been 
conscious  of  having  done  that  which  was  wrong?  the  witness  indeed 
could  not,  at  the  time,  have  understood  Mrs.  Mortimer  as  intending  to 
flay  she  had  fraudulently  deiitroyed  the  will;  nor  have  thought  that  any 
thine  improper  had  been  done;  for  she  mentioned  nothing  on  the  sub- 
ject for  six  or  seven  months. 

This  person  had,  as  I  have  observed,  been  -employed  by  Mr.  Morti- 
mer, as  an  upholsterer,  in  fitting  up  a  house:  she  had  been  paid  her 
money  on  account  from  time  to  time  as  the  work  was  going  on,  so  that 
at  the  end  of  it  very  little  was  due,  and  her  bill  was  not  quite  satisfac- 
tory: and  in  June,  1827,  she  was  in  very  distressed  circumstances,  and 
requested  Mr.  Mortimer  to  lend  her  money  on  mortgage,  and  to  accept 
bills  for  her  accommodation,  which  he  declined  to  dd. 

There  are  four  of  her  letters  exhibited;  three,  dated  respectively  on 
the  6th  and  14th  of  June  and  on  the  14th  of  August,  1887,  are  address- 
ed to  Mr.  Mortimer;  the  first  requesting  his  advance  of  the  money  on 
mortgage  and  offering  10  per  cent  interest;  the  two  next  pressing  him 
to  accept  the  bills.  From  the  fourth  letter,  dated  the  82d  of  August, 
it  should  seem  that  Mr.  Mortimer  not  having  even  returned  her  an  an- 
swer, she  wrote  to  Mrs.  Mortimer  for  her  good  offices;  but  did  not,  in 
the  slightest  degree,  suggest  that  she  was  in  possession  of  any  secret 
that  might  be  the  means  of  influencing  Mrs.  Mortimer.  At  length,  not 
getting  any  pecuniary  assistance  from  Mr.  Mortimer  towards  the  latter 
end  of  October  1887,  an  anonymous  letter  was  sent  to  Mr.  Colvin,  that 
Mrs.  Hurst  could  give  important  information  about  Mr.  Farquhar's  will, 
ahe  was  applied  to  by  Mr.  Colvin's  solicitor  and  was  brought  forward  to 

S*ve  this  evidence:  her  memory  is  not  very  accurate,  for  in  answer  to 
e  ninety«eighth  interrogatory  she  does  not  quite  recollect  her  own  let- 
ters: <<4he  did  at  one  period  but  not,  as  she  believes,  in  1887  apply  to 
Mr.  Mortimer  to  lend  her  400/.  on  mortgage,  offering  to  pay  him  an 
interest  of  10  per  cent  Aereon.''  Yet  here  is  her  own  letter  making 
the  applica.tion  and  the  offer.  <<  Respondent  has  no  recollection  of  hav- 
ing l^n  in  August  1887  in  fear  of  being  arrested  by  four  different  per- 
sons at  the  same  period  of  time;"  and  yet  here,  again,  is  her  own  letter, 
dated  in  August  1887,  and  stating  expressly  her  tears  of  being  arrested 
by  four  different  persons.  In  short  no  sort  of  reliance  ought  to  be  placed 
on  her  evidence.  It  is  therefore  a  matter  of  justice  due  to  Mrs.  Morti- 
mer to  declare,  not  onlv  that  the  imputation  is  not  proved,  but  that  she 
stands  wholly  acquitted  of  it 

No  direct  proof  being  then  adduced  that  the  will  was  destroyed  by 
some  person  other  than  the  deceased  himself,  the  case  rests  upon  the 
general  circumstances  in  order  to  show,  that  the  improbability  of  a  de- 
struction of  this  will  by  the  deceased  himself  is  so  great,  as  to  lead  the 
Court  to  a  moral  conviction  that  it  must  have  been  destroyed  by  some 
other  means:  of  which  certainly  there  was  a  possibility. 

To  induce  the  Court  to  arrive  at  the  conclusion  that  such  was  the 
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case,  the  grounds  taken  appear  to  be  the  following:  first;  that,  long  be* 
fore  ma^^iDg  the  will,  the  deceased  had  conceived  so  strongly  the  inten- 
tion of  devoting  the  bulk  of  his  i  fortune  to  the  improvement  of  educa- 
tion in  Scotland  as  to  render  it  highly  improbable  he  should  afterwards 
depart  from  that  intention:  secondly,  that  after  his  arrival  in  England 
he  sent  for  his  wiU  from  India — went  into  Scotland  to  make  inquuies, 
and  still  expressed  the  same  intentions  respecting  the'  improvement  of 
education  in  that  country— quarrelled  with  Mr.  Eraser, — and  that  the 
wiU  was  in  existence  in  the  beginning  of  1822:  and  lastly,  tjiat  though 
no  direct  proof  can  be  adduced  of  its  subsequent  existence,  yet  by  ae> 
clarations  down  to  the  time  of  his  death  the  deceased  recognized  its  ex- 
istence. 

Upon  the  first  head — ^the  probability  a  priori  of  adherence  to  this 
will — ^it  is  to  be  observed  that  the  proof  of  general  intention  to  promote 
and  improve  education  in  Scotland  goes  only  a  part  and  not  the  whole 
length  of  the  case:  the  fact  to  be  proved  is,— the  existence  of  the  wDl, 
and  that  proof  is  to  be  deduced  from  adherence  to  this  identical  disposi- 
tion, and  to  the  plan  contained  in  this  very  instrument  It  is  quite  con- 
sistent with  the  destruction  of  this  will  that  he  should  alter  his  plan, 
meaning  still  to  a  certain  extent  to  promote  Scotch  education,  and  bene- 
fit Aberdeen  professors  and  schoolmasters  by  the  making  of  another 
will;  but  that  will  might  also  contain  other  provisions.  The  probabili- 
ties, therefore,  must  be  examined  more  closely  and  with  a  view  to  the 
precise  point  to  be  proved. 

It  is  true  that  in  his  letter  to  his  friend  Mr.  Wilson,  in  November 
1790,  he  mentions  <<  having  wished  his  father  fo  warn  his  distant  rela- 
tions against  any  ridiculous  notions  of  inheriting  his  fortune,  for  that  he 
should  leave  it  to  a  public  institution:''  and  in  another  letter  to  him  in 
August  1791,  he  adverts  to  <<  a  scheme  he  had  long  had  in  view  to 
leave  his  fortune,  in  case  of  accident,  to  the  University  of  Aberdeen, 
in  order  to  double  the  professors  of  what  are,  in  his  opinion,  the  most 
useful  branches  of  science,  so  that  they  might  be  taught  during  the 
whole  year."  This  plan  seems  to  be,  to  double  the  number  of  profes- 
sors, and  not  to  double  the  salaries  of  each,  though  it  comes  nearer  to 
the  disposition  of  the  will  than  the  crude  idea  in  me  former  letter:  it  is 
in  this  last  letter,  that  he  adds,— <^  I  have  stated  my  project  to  some  of 
my  friends,  who  treat  it  with  every  mark  of  disapprobition,  thinking 
I  should  do  as  great  injustice  to  nephews  and  nieces,  whom  I  never  saw, 
as  if  I  were  to  rob  them  of  their  birthright'^ 

He  was  therefore  not  much  confirmed  in  his  intentions  by  the  opinions 
of  his  friends  in  India,  nor  does  he  seem  to  have  had  more  encourage- 
ment from  his  friend  Mr.  George  Wilson;  since  he  did  not  mention  nor 
allude  to  the  subject  again  for  near  ten  years — ^till  January  1800 — and 
then  not  directly  or  explicitly.  He  then  mentions  intending  to  leave 
his  niece  an  annuity  of  500/.  rather  than  a  sum  of  money;  this  may 
reasonably  infer  his  intentions  to  leave  the  bulk  of  his  fortune  to  other 
objects — ^to  Scotch  education:  but  he  also  says,  <<  that  your  opinions 
should  have  changed  I  own  surprises  me,  but  I  must  wait  until  we  meet 
to  learn  the  extent  of  the  change:  I  certainly  have  looked  forward  to 
our  meeting  as  one  of  the  happiest  objects  of  my  life."  That  meeting 
never  did  take  place:  but  there  is  strong  reason  to  suppose,  that-  Mr. 
Wilson  concurred  with  his  other  friends  in  disapprobation  of  the  plan, 
from  this  circumstance,  viz.  that  the  deceased  never  agpin  wrote  to 
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him  upon  the  subject,  though  he  remained  fourteen  years  longer  in 
India* 


e: 


The  fact,  however,  is,  that  just  before  his  departure  from  India  he 

t  his  plan  into  the  form  and  shape  of  this  will,  expressly  stating  that 
e  was  <<  about  to  embark  for  Europe;"  and  Mr.  Colvin  in  his  answers 
thus  describes  the  mode  of  preparing  this  will:  ^<  that  one  part  of  the 
will  and  codicil  was  written  m>m  the  dictation  of  the  deceased  by 
Alexander  Cdvin,  (to  whom  the  deceased  enjoined  the  greatest  secrecy 
as  to  the  contents),  and  that  the  other  part  thereof  was  immediately 
corned  by  the  said  Alexander  Colvin  therefrom." 

There  seems  then  to  have  beenbutlittle  previous  prepjarationfor making 
this  will;  and  though  the  subject  may  have  been  long  floating  loosely  in  his 
mind,  it  appears  to  have  been  done  rather  hastily  at  the  last  How  had 
his  plan  been  digested  and  matured?  He  had  been  absent  from  Scot> 
land  forty-five  years — ^left  it  when  a  youth  of  nineteen — in  1800  he 
mentioned  a  scheme  of  <<  doubling  the  professors" — ^his  friends  disap- 
proved his  plan  as  injurious  to  his  relations;  he  made  no  inquiries,  as  &r 
as  appears,  about  the  actual  state  of  education  in  Scotland  or  at  Aberdeen 
in  particular;  but  with  his  own  crude  recollections  and  notions — upon 
the  point  of  embarking— he  dictated  this  will,  containing  his  scheme  for 
devoting  to  this  plan  his  immense  fortune-^givingthe  whole  of  it  away 
from  his  family,  except  two  annuities  of  500/.  each  to  a  nephew  and  a 
niece  whom  he  had  educated* 

Resting  here,  this  will  modo  et  forma  was  not  very  likely  to  be  ad* 
hered  to  in  all  its  details  when  he  came  to  Europe,  and  had  an  opportu- 
nity of  further  consideration  and  of  more  exact  inquiries  upon  the  spot: 
on  the  other  hand,  although  in  his  letter  of  1791  he  did  not  admit  the 
rights  of  his  nephews  and  nieces  ^<whom  he  had  never  seen;"  and  that 
in  1800  he  talked  of  leaving  his  niece.  Miss  Eraser,  only  500/.  a  year — 
when  it  must  be  remembei^ed  his  fortune  was  of  course  much  less;  yet 
he  was  not  by  any  means  destitute  of  family  affections:  his  letters  to 
Mr.  Wilson,  from  1784  to  the  very  time  of  his  leaving  India,  fully 
prove  this:  he  furnished  supplies  to  his  father  and  mother  so  long  as 
either  of  them  lived:  upon  hearing  of  his  brother^s  death  in  America, 
leaving  an  only  daughter — ^the  present  Mrs.  Trezevant  who  had  co'me 
to  England  for  her  education — ^he  was  very  anxious  for  her  protection: 
his  sister  Mrs.  Fraser,  and  her  husband  were  both  dead  leaving  two 
diildren,  now  Mr.  Fraser  and  Lady  De  La  Pole— -he  took  charge  of  their 
education — ^he  intrusted  this  to  his  friend  Mr.  Wilson,  not  in  a  cold  and 
niggardly  way,  but  in  a  manner  that  showed  strong  natural  affection  for 
them. 

I  do  not  think  it  necessary  to  quote  the  numerous  letters  fit>m  the 
deceased  to  Mr.  Wilson;  they  were  pointed  out  in  argument;  and  a 
reference  to  a  very  few  passages  will  for  the  present  purpose  be  sufficient 
In  a  letter  of  the  6th  ofMarch  1800  he  thus  writes:  « I  wish  my  niece 
might  be  sent  to  Bath  in  order  to  avoid  the  inconvenience  vou  mention- 
ed to  me.  Mrs.  Bebb  had  been  so  good  as  to  say  that  she.would  see 
her.  I  hope,  when  you  send  her,  you  will  take  care  that  her  dress  be 
suitable  to  the  niece  of  aperson  of  my  fortune." 

In  1808  he  writes,  <<  Should  my  nephew  have  made  any  considerable 
proficiency  in  tfie  mathematics  and  have  an  inclination  for  the  army, 
I  do  not  know  whether  an  appointment  for  the  Engineer  Corps  here 
would  not  be  the  best  line  for  him*    But  should  he  wish  to  remain  at 
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home  I  hope  you  will  act  respecting  him  bb  you  would  in  tbe  -case  of 

my  decease.'^ 

Again  ia  1810,  « I  need  not  trouble  you  respecting  niy  nephew  and 
niece,  hoping  to  be  so  soon  with  you,  but  should  I  not  arrive  I  request 
you  will  act  for  them  as  you  would  for  your  own  children,  and  I  give 
you,  as  I  have  always  done,  the  fullest  powers.'' 

Now,  thesQ  letters  mark  the  affection  subsisting,  even  in  India,  to- 
wards his  nephews  and  nieces,  when  he  <^  had  never  seen  them."  What 
took  place  when  he  came  to  England?  .He  went  to  Liady  De  La  Pole's 
house,  and  domesticated  there  for  a  whole  year:  she  soon  after  was  con- 
fined, and  he  stood  godfather  to  her  child;  and  his  letters  to  Wilson  show 
tliat  he  was  quite  satisfied  not  only  with  her,  but  also  with  his  nephew 
Mr.  Fraser,  and  with  his  progress  and  diligence  in  his  profession.  To 
Wilson,  in  a  letter  of  the  10th  of  December,  1814,  he  thus  expressed 
himself:  <<  Lady  Pole  wrote  to  you  some  days  since — she  feels  great 
gratitude  for  your  attention  to  her.  John  seems  studious,  and,  although 
at  a  distant  time,  will  I  hope  succeed  in  his  profession;  he  however 
much  regrets  the  loss  of  your  advice  and  assistance."  He  therefore  did 
not  disapprove  of  their  conduct,  nor  was  he  disappointed  in  his  first  im- 
pressions. 

Mixing  thus  in  family  society,  satisfied  hitherto  with  the  behaviour 
of  his  nephew  and  niece,  engaging  in  the  concerns  of  this  country,  in 
the  brewery,  in  his  a^ncy  partnership,  and  in  various  speculations  to 
employ  himself  and  his  great  capital,  observing  the  conduct  of,  and  the 
example  set  him  by,  the  rest  of  the  world,  and  that  great  institutions  for 
the  benefit  of  society  were  erected  and  supported  by  the  small  contribu- 
tions of  the  many,  and  not  by  the  sacrifices  of  a  single  individual  to  the 
exclusion  of  the  claims  of  family  connexions;  is  it  at  all  improbable, 
that  he  should  begin  to  doubt  and  hesitate  about  the  execution,  in  all  its 
details,  of  that  plan  to  which  his  Indian  will  had  devoted  his  property? 
For  what  did  he  do?  he  sent  for  his  will  from  India — he,  in  1815,  treat- 
ed for  the  East  Mark  estate — ^he  went  to  Aberdeen  in  1816,  his  friend 
Wilson  being  then  dead-^he  made  inquiries  about  professorships  and 
schools;  but  he  did  not  in  the  slightest  degree  impart  his  plan  nor  con- 
firm his  intentions;  nay,  though  he  mentioned  incidentally,  that  he  had 
made^a  will,  yet  he  did  not  disclose  even  its  general  object  All  these 
circumstances  tend  to  render  it  by  no  means  improbable,  that  he  meant 
at  least  to  revise  and  reconsider,  and  did  not  contemplate  an  exact  ad- 
herence to,  what  he  had  already  done. 

From  1816tol821  there  was  nothing  done  in  furtherance  and  con- 
firmation of  this  will,  though  to  his  friends  he  spoke  in  general  terms 
in  fieivour  of  improving  education  in  Scotiand,  so  as  to  show  he  had  not 
given  up  all  his  ideas  upon  that  subject;  yet  to  none  of  them  did  he  im- 
part the  detailed  provisions  of  this  will,  or  recognize  the  scheme  which 
it  contained,  or  the  extent  to  which  he  meant  to  devote  his  fortune  to 
that  object;  but  he  did  acts  inconsistent  with  its  contents — ^he  invested 
part  of  his  property  in  the  purchase  of  land,  of  East  Mark  apd  other 
property,  nptwithstanding  he  was  aware  that  such  property  would  not 
pass  under  his  Indian  will;  for  Mr.  Drake  fully  apprized  him  that  in 
1818,  and  for  three  years  he  remained  absolutely  intestate  as  to  that 
property,  which  would  have  gone  to  his  heir  at  law  in  America,  if  she 
were  capable  of  taking. 

In  18Sl,he  made  alterations  in  the  will  by  erasing  at  least  some  part, 
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and  he  eneated  another  instroment  by  which  he  became  testate  as  to 
hia  real  estate,  and,  deprived  his  education  plan  at  least  of  that  part  of 
his  property.  This  was  a  departure  to  that  extent  by  a  direct  testamen* 
tanr  act:  but  that  instrument  he  afterwards  destroyed. 

JNoWy  what  is  the  effect  of  this  destruction,  even  taking  it  to  have 
been  a  codicil?  If  by  a  codicil  he  had  altered  the  will,  the  destruction 
of  the  codicil  afterwards  might  be  supposed  to  set  up  Uiose  parts  of  the ' 
will  which  were  altered  by  such  codicil ;  but  the  destruction  of  the  codi- 
cil  cannot  have  the  lenl  c^ect  of  setting  up  those  parts  of  the  wills  de* 
stroyed  by  erasure.  liow  much  of  the  will  was  erased  and  what  were 
the  exact  testamentary  intentions  in  October,  1821,  cannot  with  positive 
certainty  be  ascertained:  as  far,  however,  as  they  can  be  inferred  from 
paper  A,  all  the  annuities  were  revoked,— -all  the  executors  were  re- 
voked, and  new  executors  appointed  by  the  codicil.  How  then  is  it 
possible  that  the  destruction  of  the  codicil  should  again  setup  the  whole 
of  the  Indian  will  as  now  propounded,  evep.  if  thiere  were  proof  that 
this  will  was  not  destroyed  by  the  deceased  himself? 

But,  without  considering  that  legal  consequence,  what  is  the  effect  of 
the  destruction  of  this  codicil  upon  the  main  subject  of  inquiry,  whether 
the  deceased  did  or  did  not  destroy  the  remainder  of  this  partly  erased 
and  partlv  revoked  will?  He  was  again  intestate  as  to  his  landed  pro- 
perty; Messrs.  Mortimer,  who  were  to  have  it,  and  to  perpetuate  the 
name  of  Farquhar,  were  wholly  cut  off;  his  other  relations  in  England 
were  wholly  excluded;  he  was  without  the  new  executors  in  England: 
whether  he  intended  to  die  intestate  or  not,  he  at  least  was  intestate  in 
these  respects  from  that  time  till  his  death. 

It  is  not  to  my  mind  in  any  deEree  improbable,  that  at  the  time  he 
took  out  the  codicil  and  carried  it  m  a  moment  of  irritation  to  Broad 
Street  to  destroy  it,  in  the  presence  of  Mr.  Colvin,  he  should  at  the 
same  time  have  taken  the  will,  altered  and  erased  as  it  was,  and  thrown 
it  into  the  fire:  looking  to  the  character  and  temper  of  tiie  deceased, 
there  is  no  improbability  that  both  instrumenta  coming  under  his  notice 
together  at  that  time,  he  should,  under  the  same  feelings  that  he  carried 
the  will  of  October  to  Broad  Street  to  destroy  it,  have  in  the  first  place 
thrown  the  Indian  will  into  his  own  fire;  whether  possibly  with  the  in- 
tention, in  that  humour,  of  never  making  anottier  and  of  dying  intestate, 
or  whether  with  the  intention  of  revising  and  considering  the  whole  of 
his  testamentary  disposition,  need  not  be  coniectured:  the  destructioQ  of 
the  will  at  that  period  was  much  more  probable,  than  that  he  should  al- 
low a  will  to  remain,  which  could  not  operate  on  his  landed  estate;  and 
diould  consent  to  remain  intestate  as  to  that  property,  depriving  the 
Messrs.  Mortimer  to  whom  he  had  given  it  by  die  paper  he  now  de- 
stroyed; and  permitting  the  heir  at  law  in  America,  alone  of  all  his  re^ 
lations,  to  be  benefited  by  his  wealth. 

Now,  from  that  time  till  his  death  there  was  no  one  act  of  the  de- 
ceased, and  no  part  of  his  conduct  tending  to  confirm  and^  support  the 
existence  of  this  wUl:  the  probability  of  its  existence  depends  wholly 
and  entirdv  upon  declarations,  and  declarations  only. 

Deelarations  alone,  unsupported  by  circumstances  strondy  marking 
their  sinceritv,  and  confirming  their  probability,  would  oi  themselves 
be  very  unsafe  and  insufficient  to  repel  the  presumption  of  law.  All  de« 
clarations,  where  you  are  to  rely  on  the  exact  words  of  a  casual  expres- 
aioD,  are  liable  to  be  misq>prebended— to  be  miarecoUected — ^to  be  mis- 
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represented:  a  slight  bias  in  the  mind  of  the  hearer  will  render  the  ap- 
prehension and  the  recollection  incorrect:  the  slightest  alteration  of  the 
expression,  by  a  word,  or  almost  a  letter,  may  vary  the  whole  import 
of  the  declarations:  an  alteration  from  <<  I  have,''  to  « I  had"  a  will, 
would  completely  chance  the  bearing  of  the  words;  the  one  signifying 
the  existence  of  the  will,  the  other  its  being  no  longer  in  existence: 
but,  above  all,  the  possible  insincerity  of  declarations,  particularly  about 
wills,  increases  the  danger  of  reljdng  Upon  them.  This  has  always  been 
the  doctrine  not  only  of  these  Courts  but  of  all  other  Courts.  Sir  Wil- 
liam Wynne  stated  in  Freeman  and  Gibbons,  as  I  have  already  men- 
tioned,— that  recognitions  of  a  will— even  a  few  days  before  the  testa- 
tor's death — were  no  proof  of  the  fact  of  its  existence,  because  the  de- 
clarations might  be  insincere.  The  doctrine  is  the  same  in  all  other 
Courts. 

Thus,  Lord  Eldon,  in  the  case  of  Pemberton  v*  Pemberton,  to  which 
I  have  before  referred,  expresses  himself:-^ 

*^  Few  declarations  deserve  less  credit  than  those  of  men  as  to  what 
they  have  done  by  their  wills.  The  wish  to  silence  importunity,  to 
elade  queMions  from  persons  who  take  upon  them  to  judge  of  their  own 
claims,  must  be  taken  mto  consideration;  with  a  fair  regard  to  the  prima 
facie  import,  and  the  possible  intention  connected  wim  all  other  circum- 
stances,''  13  Yes.  301. 

So,  again,  Lord  Erskine  (then  become  Lord  Chancellor)  in  the  same 
case.  <<  After  all  this  evidence  the  loose  declarations  of  the  testator, 
under  circumstances  imposing  on  him  no  obligation  of  veracity,  are 
nothing*'  12  Ves.  313. 

And  in  ex  parte  Pye,  18  Yes.  148,  Lord  Eldon'quotes  Lord  Thur- 
low's  authority  upon  the  subject 

<<  His  Lordship,  (Lord  Thurlow)  also  made  another  observation  of 
great  weight,  that  having  raised  the  presumption  from^  the  fact,  you 
beat  it  down  by  declarations,  which  from  the  very  nature  of  mankind, 
deserve  very  little  credit,  viz.  what  a  man  has  done,  or  will  do  by  his 
will;  how  much  shall  stand  and  how  much  shall  not:  declarations  are 
intended  generally  to  mislead:  but  Hie  prima /itcie  presumption  is  esta- 
blished beyond  all  controversy.'' 

Applying,  then,  this  doctrine  to  the  present  case:  here  the  prima 
facie  presumption,  arising  from  the  will  being  in  the  possession  of  the 
•deceased,  is,  that  he  himself  destroyed  it;  and  declarations  alone  to  beat 
that  |)resumption  down,  unless  connected  with  other  strong  circum- 
stances leading  to  the  same  conclusion,  would  be  very  unsafe  evidence. 
If,  however,  £e  declarations  relied  upon  in  support  of  the  existence  of 
the  will  be  examined,  they  will  all  of  them  be  found  exposed  to  consi- 
derable suspicion  of  insincerity. 

In  the  seventeenth  article  Mr.  Colvin  pleads,  generally,  declarations 
made  after  the  deceased  returned  from  France  in  the  beginning  of  1822. 
<<THat  the  deceased  frequently  declared  to  various  persons  tbit  he  had 
a  will  or  two  wills  which  he  had  made  in  India;  that  one  remained  in 
India,  and  the  other  in  his  own  possession;  that  he  kept  the  latter  in  the 
cabinet,  and  that  David  Colvin  and  Dr.  Fleming  were  two  of  the  exec- 
utors." In  subsequent  articles  Mr.  Colvin  pleads  specific  declarations 
to  Mr.  Drake  in  1823,  to  Mr.  Hume  in  1825,  and  1826,  and  to  the 
Phillips'  a  few  days  before  Mr.  Farquhar's  death. 

It  is  to  be  recollected  that  various  persons  were  anxious  that  the  de» 
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oeaaed  ahould  make  a  will;  and  for  different  reaaona:  hia  partnera  wiah- 
ed  there  ahould  be  executors  to  settle  the  partnership  accounts;  Mn 
Drake  very  properly  thought  it  his  duty  to  remind  the  deceased^  that 
after-purchased  estates  would  not  pass  uader  any  will,  but  would  go  to 
the  heir  at  law:  the  Phillips'  had  obtained  a  sort  of  memorandum  or  co- 
dicily  addressed  to  the  executors  of  <<  any  will  made  or  to  be  made,''  to 
carry  a  certain  agreement  into  effect;  and  conse<|oently  if  there  were  no 
executors,  there  were  no  persons  to  whom  this  directory  instrument 
could  be  addressed:  they  were  not  aware  that  a  revocatory  instrument 
had  been  executed  by  the  deceased,  a9  a  precaution,  on  the  7th  of  Janu« 
ary  1825* 

Here  were,  therefore,  different  persons  for  different  reasons  urging 
the  deceased  to  make  a  will,. and  he  for  different  reasons  would  wish  to 
evade,  parry,  and  get  rid  of  the  subject:  he  might  not,  and  probably  did 
not,  at  least  for  a  considerable  portion  of  the  time  between  IS22  and  his 
death,  mean  to  die  intestate;  but  he  mieht  be  in  a  state  of  intestacy,  and 
clearly  was  in  a  state  of  intestacy  as  to  his  real  estate — ^tfae  great  bidk  of 
his  properly:  for  from  1820  to  1825,  above  400,000/.  was  so  invested: 
3ret  he  did  no  testamentary  act:  he  misht  not  be  able  to  make  up  his 
mind  as  to  arranging  the  disposition  of  his  great  propei);y,  and  he  mighty 
therefore,  have  evaded  the  subject,  either  oy  sayiag  he  had  a  will,  or 
that  the  law  would  mak^  a  good  wUl  for  him:  and  in  point  of  character, 
it  appears  sufficiently  from  the  evidence,  that  he  was  not  so  very  scru- 
pulous about  veracity,  as  never  to  sacrifice  truth  in  ord«r  to  evade  ques- 
tions which  he  was  not  bound  or  was  unwUling  to  answer. 

After  these  observations  it  may  be  hardly  necessary  to  travel  very 
minutely  through  the  various  declarations:  but,  in  a  case  so  important 
on  account  of  we  great  amount  of  property  at  issue,  the  Court  is  un^ 
willing  to  pass  over,  without  a  full  examination,  any  part  of  the  evidence 
that  has  been  relied  upon* 

Mr.  Bazett,  his  partner,  with  whom  he  was  intimate,  and  whom  he 
met  so  frequently,  yet  says,  that  <<  deponent  never  conversed  with  the 
deceased  on  the  c<Hitents  of  his  will  in  any  respect  as  regarded  the  dis- 
position of  his  property :  the  deponent  spoke  to  him  about  leaving  a  will 
of  some  sort,  and  as  desirous  that  he  should  leave  executors  to  settle  his 
afiairs  with  the  deponent's  house:  the  deceased  told  him  not  to  be 
anxious;— <  there  is  a  will' — ^pointing  to  some  place  where  it  was  deposit- 
ed, —and  he  said,  <  our  friend  David  and  a  Dr.  Fleming  are  executors^' 
To  particular  times  the  witness  cannot  depose,  excepting  it  was  at  the 
deccuised's  house  in  the  New  Road,  where  he  lived  from  1823." 

Here  there  was  a  manifest  object,  detracting  much  from  the  sincerity 
of  the  declaration.  Besides,  if  paper  <  A.'  contained  a  correct  repre- 
sentation of  what  remained  in  the  Indian  will,  the  appointment  oi  Dr. 
Fleming,  as  executor,  was  revoked;  and  that  of  David  Colvin  also,  by 
the  codicil  which  the  deceased  had  destroyed. 

Mr.  Bazett  says,  on  a  further  article,  ^^that  he  did  not  know  during 
the  deceased's  life-time  that  he  had  a  will  in  India':  the  deceased  did  not 
mention  that;  but  he  told  the  deponent  that  he  had  a  will,  and  this  more 
than  once  after  he  had  gone  into  his  house  in  the  New  Road.  His  rea- 
son for  naming  the  subject  of  his  will  to  the  deceased  was,  from  an 
anxiety  that  he  should  have  executors,  and  he  had  some  misgivings  in 
his  mind,  from  what  he  had  heard  Mr.  Colvin  say  about  it,  that  Uiere 
might  be  a  question  as  to  whether  the  validity  of  the  will,  received  fitun 
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India,  was^ected  by  any  alterationa  he  might  hare  made  in  it:  and 
further,  deponent  knowing  the  great  changes  hia  property  had  under- 
gone,  was  desirous  he  should  make  a  will  adapted  to  meet  such  changes: 
—-but  the  reason  deponent  put  forward  to  the  deceased  was  the  promise 
which  the  deceased  had  given  him,  that  he  would  leave  a  will  appoint- 
ing executors."  At  least,  then,  Mr.  Bazett's  impression  was,  at  this 
time,  an  impression  derived  partly  from  conversations  with  his  partner, 
Colvin,  tha^  at  the  periods  of  which  he  has  deposed,  the  deceaused  had 
no  existing  will  containing  an  appointment  of  executors. 

Hence,  it  is  clear,  the  will  in  India  was  never  mentioned:  the  de- 
ceased had  either  forgotten  that  he  had  any  duplicate  made,  or  he  sup- 
posed the  whole  was  sent  over  in  1816.  Mr.  Colvin  also  was  equally 
ignorant  respecting  the  will  in  India;  he  had  his  misgivings,  that  the 
will  in  the  deceased's  possession  was  so  altered  as  to  be  moperative;  and 
well  he  might;  for,  according  to  Mr.  Colvin's  own  ^per  A,  the  execu- 
tors in  the  Indian  will  had  been  revoked.  It  is  obvious  that  these  per- 
sons were  urging  the  deceased  to  make  a  will,  and  that,  when  he  said, 
<<  there  is  a  will,  and  there  are  executors  appointed,"  he  was  evading 
their  attacks;  for  in  1823  or  1824,  his  talking  of  having  a  will,  when 
between  400,000/.  and  500,000/.  were  vest^  in  real  property,  eould 
hardly  by  possibility  be  sincere,  as  in  allusion  to  his  Indian  will. 

The  next  witness  is  Mr.  Drake,  and  to  him  the  same  observations  ap- 
ply: he  states: — 

«  On  tiie  6th  of  February  1823,  (deponent  has  rrferred  to  his  books) 
he  saw  the  deceased  at  his  house,  not  in  the  New  Road:  he  found  him 
in  a  room  at  the  very  top  of  the  house  where  he  usually  sat ''  This  in- 
terview then,  was,  I  think,  in  his  house  in  Gloucester  Place,  where  the 
deceased  sat  in  a  room  at  the  top  of  his  house.  <<  After  their  business 
was  over,  and  just  as  deponent  was  coming  away,  he  told  the'  deceased 
there  was  one  subject  on  which  he  wished  to  speak  to  him:  viz.  'that 
having  often  troubled  him  on  the  subject  of  his  will,  he  had  determined 
not  to  mention  it  again,  but  that  the  purchase  of  Fonthill  made  so  great  a 
change  in  the  nature  of  his  property,  that  deponent  felt  it  his  duty  again 
to  remind  him  that  freehold  property  would  not  pass  by  a  will  made 

{previous  to  the  purchase.'  The  deceased  said,  <Mr.  Drake,  I  have  a  will 
n  a  drawer  in  one  of  these  cabinets,' — ^holding  out  his  arm  to  a  range  of 
cabinets;  'Dr.  Fleming  and  David  Colvin  are  executors.'  The  deponent 
told  him,  'that  what  he  wished  him  to  bear  in  mind  was,  that  such  will 
would  not  avail  for  the  real  property  subsequently  purchased,  and  which 
would,  therefore,  ffo  to  his  heir  at  law.'  The  deceased  said,  'he  intend- 
ed to  sell  it  again:'  deponent  suggested,  that  'in  the  event  of  death  it 
would  be  proper  to  have  a  wUl  which  would  pass  that  estate. '  Deceased 
replied,  '  he  would  think  of  it,  or  attend  to  it  another  time;'  and  depo- 
nent left  him." 

Such  is  the  mode  by  which  the  deceased  attempted  to  evade  the  sub- 
ject: his  saying  "that he  had  executors,"  was  no  answer  to  Mr.  Drake, 
though  it  was  to  his  own  partner;  and  when  Mr.  Drake  pressed  himfur*- 
ther,  he  said  «he  would  think  of  it,-"  he  did  not  produce  any  will:  he 
did  not  enter  into  the  subject,  or  into  any  particulars,  relating  to  that 
Will,  with  his  confidential  solicitor;  but  he  parried  him  at  last  by  saying, 
"  he  would  think  of  it" 

The  next  witness  is  Mr.  Joseph  Hume;  and  the  declarations  to  that 
gentleman  are  still  more  exposed  to  the  suspicion  of  insincerity*    The 


2  Haggard^  266.  153 

parties  had  a  slidit  acquaintance  in  India:  in  February  1885  they  met  acci- 
dentally at  Mr*  Fairlie's  funeral;  Mr.  Hume  began  the  subject,  by  telling 
the  deceased,  <<that  he  intended  to  call  on  him  respecting  a  plan  for  re- 
building the  Marischal  college  at  Aberdeen,  that  it  was  to  cost  82,000/. — 
one-third  of  which  it  was  proposed  to  raise  by  subscription. '^  Mr. 
Hume  developed  his  plan  to  the  deceased,  and  states,  <<^that  he  solicited 
his  assistance.''  Here  was  a  subscription  solicited — the  deceased  ap- 
proved his  plans;  but  said,  <<  he  had  other  improvements  in  view  by  his 
will,  and  i{  he  would  call  upon  him  he  would  show  him  his  provisions.'^ 
Mr.  Hume  had  begun  by  saying,  he  intended  to  call  upon  him.  Mr. 
Hume  did  call;  carried  his  plans,  and  proposed  that  the  deceased  should 
rebuUd  the  college  at  his  own  expense,  without  applying  to  government 
for  assistance.  A  discussion  then  ensued  on  the  various  points:  the  de- 
ceased said,  <<  there  was  one  objection;  there  wa^  one  part  of  the  statutes 
which  provided  for  the  performance  of  particular  religious  duties:"  and, 
after  discussing  the  various  points  at  considerable  length,  the  conversa- 
tion was  interrupted  by  some  person  coming  in,  and  the  interview  ended. 
It  ended  therefore  without  obtaining  a  subscription,  or  a  sight  of  the 
will. 

Now  a  considerable  suspicion  arises  that  the  deceased  was  insincere  in 
the  whole  of  these  declarations;  that  he  only  asserted  the  existence  of  the 
will,  and  talked  of  the  improvement  of  the  professorships  in  order  to 
evade  the  subscription  and  the  re-building  of  the  Marischal  college 
Here  were  the  fact  and  the  deceased's  conduct; — ^the  will  was  not  pro- 
duced. 

Mr.  Hume  paid  him' a  visit  for  another  purpose — ^to  solicit  a  subscrip- 
tion for  the  London  University, — the  deceased  being  supposed,  and  pro- 
fessing himself,  to  be  a  ^^eat  friend  to  education  in  general.  Mr.  Hume^ 
now  proposed  various  oners, — that  the  deceased  should  take  a  hundred 
shares— -that  a  professorship  should  be  established  which  would  perpe- 
tuate his  name:  the  difficulty,  which  had  occurred  respecting  Aberdeen, 
of  <^  the  statutes  requiring  a  particular  form  of  religious  worship"  was 
here  removed,  by  stating  that  <<  the  absence  of  religious  tests"  was  a  part 
of  the  plan.  The.  only  obstacle,  the  witness  says,  suggested  by  the  de- 
ceased was,  ^<  that  it  might  interfere  with  the  objects  he  had  in  view  to 
promote  at  Aberdeen:"  and  though  Mr.  Hume  was  afterwards  support* 
ed  by  two  other  gentlemen,  as  a  deputation,  from  the  London  Univer- 
sity, the  deceased  fenced  and  parried  and  defeated  all  three;  for  instead 
of  one  hundred  shares  he  finally  decided  to  take  four;  that  is  four  per 
cent.^ere  then  is  strong  reason  to  suspect  that  the  objects  at  Aberdeen 
were  only  hinted  at  (for  there  was  no  reference  to  the  will  upon  this  oc- 
casion,) as  an  excuse  for  avoiding  a  larger  subscription  to  the  London 
University. 

Ann  Rogers,  the  maid  servant,  proves  at  once  how  little  the  sincerity 
of  the  deceased  waste  be  relied  upon:  for  she  deposes  to  the  deceased 
having  told  her  that  he  had  provided  for  her:  <^  The  deceased  never  told 
deponent  he  had  a  will;  though  he  told  her  at  Fonthill  he  had  lefl  her 
enough  to  keep  her:  she  had  heard  him  say  that  he  had  a  will;  when 
quarrelling  with  his  nephew  Mr.  George  Mortimer,  the  deceased  told 
him  very  significantly  he  had  a  will:  on  some  occasion  or  other  she 
heard  him  speak  of  three  wills,  and  say  he  had  three." . 

Either  then  the  deceased  had  no  regard  to  truth,  or  the  witness  was 
miftdten;  for  there  is  no  sugg^on,  nor  probability  of  any  other  than 
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the  Indian  will  and  the  will  of  October  1831 ;  nor  consequently  of  any 
provision  for  this  witness. 

Mr.  Robert  Hume  merely  deposes  to  the  deceased  having  told  him 
what  had  passed  between  him  and  Phillips:  <<  the  deceased  was  speak- 
ing in  reprobation  of  the  conduct  of  Harry  Phillips,  and  he  more  par- 
ticularly mentioned  Mr.  Phillips  having  had  the  impertinence  to  inter- 
fere on  the  subject  of  the  disposal  of  his  property  by  will;  but  that  he 
did  not  want  his  assistance — he  had  two  wills:  whether  the  deceased 
said  he  had  two  wills  at  the  time  he  was  speaking,  or  that  he  had  two 
wills  at  the  time  Mr.  Phillips  was  speaking  to  him,  the  deponent  is  not 
sure,  but  he  believes  the  former;  for  he  thinks  the  deceased  said  'I  have 
two  wills* — this  passed  either  in  the  spring  of  1825,  or  of  1826." 

This  witness,  with  a  very  proper  caution,  does  not  attempt  either  to 
fix  the  precise  words,  or  the  time:  his  difficulty  and  hesitation  show 
with  how  much  reserve  exact  words  are  to  be  relied  upon,  and  how  un- 
certainly time  is  fixed  by  mere  memory  unaccompanied  by  some  circum- 
stance enabling  a  witness  to  mark  it. 

The  only  remaining  declarations  are  those  to  the  Phillips':  without 
entering  into  any  consideration  of  the  degree  of  credit  to  which  those 
witnesses  are  entitled,  but — ^assuming  that  the  declarations  are  correctly 
related — ^to  what  do  Ihey  amount?  It  is  clear  that  they  were  not  confi- 
dentially made.  The  meeting,  to  which  Harry  PhilUps  deposes,  was 
not  of  tiiat  character;  for  it  appears,  that  the  deceased  went  to  him  for 
the  purpose  of  endeavouring  to  make  some  arrangement  about  his  suit 
in  Chancery.  He  thus  states:  "They  talked  over  the  bill  in  Chancery; 
the  deceased  said,  <  we  will  have  no  more  lawyers,  you  and  I  can  settle 
every  thing.'  They  talked «ver  the  Fonthill  property,  the  estate  pur- 
chased of  Mr.  Bennett,  the  East  Mark  estate,  and  the  situation  of  his 

property  generally Whiletalking  over  his  affairs,  the  deponent 

again  mentioned  the  subject  of  his  will,  telling  him,  as  he  had  often 
done  before,  '  that  if  he  did  not  make  a  will  the  estates  would  go  to  his 
heir  at  law:' — He  said,  *he  had  no  heir  at  law:'  the  deponent  told  him, 
<  he  certainly  must  have  one,  and  represented  to  him  what  a  pity  it 
would  be  to  let  his  property  get  into  the  hands  of  the  lawyers.'  The  de- 
ceased said,  ^  why,  I  have  two  wills, — I  have  told  you  so  a  hundred 
times.'  He,  deponent,  said  no  more  about  it:  and  they  talked  about  va- 
rious other  matters  till  they  parted." 

The  sincerity  of  the  deceased  during  any  part  of  this  conversation  is, 
I  think,  extremely  questionable. 

^  In  respect  to  what  Miss  Jane  Phillips  says  about  two  wills,  one  in 
England — the  other  in  India/ as  she  is  the  only  witness  that  supports 
the  allegation  in  that  particular,  or  ever  heard  the  deceased  mention  that 
he  had  a  will  remaining  in  India,  she  must,  I  think,  as  I  have  already 
remarked,  have  misapprehended  what  passed. 

If  the  case  rested  here,  the  evidence  of  these  declarations  would  in 
my  opinion  be  insufficient  to  repel  the  presumption  of  law,  that  the  de- 
ceased himself  had  destroyed  the  Indian  will;  for  there  is  nothing  in  his 
conduct  to  render  it  improbable.  After  his  inquiries  in  1816,  he  took 
no  steps  to  give  it  efiect;  after  1822,  he  was  repeatedly  pressed  to  make 
a  will  and  the  necessity  of  it  was  pointed  out  to  him:  but  he  did  nothing 
of  a  testamentary  kind — he  evaded  the  questions  and  advice  by  saying, 
**  I  ha^made  two  wills" — **  I  have  a  will  there" — pointing  to  the  cabi- 
in  wbieh  Dr.  Fleming  and  Mr.  Colvin  are  executors;"  a  will. 
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wbioh  even  if  existiog  at  that  time  would  not  aoawer  the  purpdie,  tad 
of  this  he  was  well  a  Ware:  so  that  his  conduct  and  these  evasive  answers 
are  quite  consistent  with  his  having  destroyed  this  will,  and  with  his 
being  aware  that  he  was  in  a  state  of  intestacy,  and  even  with  an  inten- 
tion either  from  spleen  or  from  indolence  of  dying  intestate. 

But  if  the  Court  ia  to  look  to  the  facts  and  circumstances  of  a  tendency 
not  consistent  with  the  existence  of  this  Indian  will,  how  does  the  ease 
stand?  It  is  true  that  a  presumption  of  law  does  not  require  to  be  sup- 
ported by  evidence;  but  when  the  evidence  offered  to  repel  the  presump- 
tion is  itself  met  and  rebutted  by  stronger  evidence  inclining  to  support 
the  presumption,  the  conclusion  of  fact  becomes  more  decisive  and  satis- 
factory. 

In  this  case  the  legal  {^resumption  is  confirmed:  first,  by  the  general 
probability  already  adverted  to:  secondly,  by  Mr.  Farquhar's  conduct 
in  respect  to  his  property:  thirdly,  by  his  conduct  in  respect  to  his  r^ 
lations,  particularly  towards  Mr.  George  Mortimer:  and  lastly,  by  de- 
clarations in  strict  unisofi  with,  and  supported  by,  these  previous  cir- 
cumstances. 

-  It  is  unnecessary  again  to  go  over  the  general  eround  of  probability 
that  a  person  situated  as  the  deceased  was  in  India,  forming  these  sort 
of  notions  about  applying  his  great  acquisitions  to  some  scheme  of  gene-  , 
ral  utility  in  his  native  country,  and  who,  even  in  India  by  his  corres-* 
pondence  with  Mr.  Wilson,  showed  he  was  not  wanting  in  the  feelings 
of  nature  towards  I'clations,  should  upon  his  return — associating  with 
his  family  and  their  rising  offsprings-satisfied  with  the  attentions  and 
conduct  of  several  of  them-^mixing  in  the  general  society  of  this  coun- 
try^—engaging  in  the  other  great  concerns  of  life  and  in  the  employ- 
ment of  his  capital — at  length  find  out  that  devoting  his  whole  fortune 
to  such  an  undertaking,  and  in  exclusion  of  his  near  and  dear  connexions, 
was  a  plan  to  be  much  altered  and  mitigated  if  not  entirely  laid  aside; 
and  should,  at  an  advanced  period  of  life  and  after  inquiries  upon  the 
subject,  discover,  that  his  scheme  would  require  much  modification, 
and  therefore,  though  he  might  sometimes  talk  of  it,  should  never  set 
about  it 

But  how  greatly  is  the  probability  of  his  departure  from  the  Indian 
will  increased,  when  his  conduct  in  respect  to  his  property  alone  is  con- 
sidered; he  was  aware  of  the  statutes  of  mortmain,  he  was  aware  that 
landed  property  purchased  after  the  making  of  a  v^ill  would  not  pass 
under  it;  yet  he  bought  real  estates,  he  bought  East  Mark  and  other 
property;  and  in  1821,  conscious  that  these  estates  would  not  pass  under 
his  Indian  will,  he  disposed  of  them  by  a  testamentary  instrument,  he 
afterwards  destroyed  that  instrument;  not  from  disaffection  to  the  devi- 
see of  the  East  Mark  estate,  but  in  resentment  against  Colvin,  knowing 
that  his  real  estate  would  devolve  upon  his  supposed  heir  at  law,  whom 
he  had  never  seen,  and,  at  that  time,  described  as  <<  a  vagabond  in 
America."  He  afterwards  purchased  estates  to  an  immense  amount: 
for  Fonthill  he  gave  300,0001. ;  for  Mr.  Benett's  property  100,000/.:  he 
took  assignments  of  mo^igages — lent  100,000/.  on  mortgiige — that  sum 
was  paid  off,  but  he  oSered  to  leave  it  at  the  same  interest,  and  again 
lent  20,000/.  on  mortgage;  he  well  knew  that  none  of  this  would  pass 
under  his  Indian  will:  he  was  an  extremely  acute,  clever  man,  though 
fanciful,  capricious,  irritable,  and  passionate:  yet,  aware  that  this  Indian 
will  could  not  operate,  and  urged  and  pressed  to  make  a  will,  no  new 
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will  was  made — ^no  tefltamentary  act  was  done.  Such  was  his  conduct 
in  respect  to  his  property:  true,  he  might  not  wish  his  heir  at  law  to  have 
it,  but  he  seems  latterly  to  have  considered  its  value  only  as  it  con- 
tributed to  his  amusement  in  the  management  of  it-^in  buying,  selling, 
and  speculating — reckless  of  what  became  of  it  afterwards.  His  con- 
duct then  in  respect  to  his  property  would  lead  to  a  high  probability 
that  he  had  abandoned  his  Indian  will,  and  would  either  xnake  a  new 
will  or  die  intestate. 

If  this  is  followed  up  by  considering  his  behaviour  to  his  relations 
after  his  return  to  England,  the  probability  of  his  destroying  the  Indian 
will  is  still  further  increased.  Lady  De  La  Pole,  an  orphan  niece,  whom 
he  had  educated,  brought  up,  and  in  some  degree  provided  for  by  this 
will,  received  him  in  her  house  at  his  arrival:  he  stayed  with  her  and 
her  husband  a  whole  year;  was  godfather  to  one  of  her  children;  and  ^' 

continued  his  intercourse  with  her.     Lady  De  La  Pole  and  her  family  t 

left  London  in  181 9,  and  retired  into  Devonshire:  and  Miller  on  the  ' 

sixteenth  article  says,  <<  that  when  the  family  Were  about  leaving  Lon- 
don, the  deceased  took  leave  of  Lady  De  La  Pole  most  kindly;  he  was 
quite  afifected  at  parting.  The  deponent  knows  that  the  deceased  and 
Lady  De  La  Pole  corresponded  by  letter.''  In  1823,  Sir  William  De 
La  Pole  proposed  to  pay  a  visit  at  Fontliill;  and  Mr.  Farquhar  wrote 
an  easy  and  civil  answer  in  return,  that  he  should  be  happy  to  see  him. 
He  talked  also  of  visiting  them  in  Devonshire:  for  Mr.  Alderman  Wood 
says,  ^<  The  deceased,  shortly  before  his  death,  told  the  deponent  of  his 
mtention  to  go  into  Devonshire  to  see  Lady  De  La  Pole,  a  promise  long 
made,  as  he  said,  and  which  he  should  certainly  perform.''  Is  it  possi- 
ble, then,  that  he  could  mean  to  exclude  this  niece  entirely?  for  even  the 
pittance  given  her  in  the  Indian  will  was  taken  away  in  1821. 

Mr.  Eraser,  whom  he  had  also  educated,  the  only  son  of  a  deceased 
sister,  though  he  had  irritated  his  uncle  in  1817,  not  by  immoral  con- 
duct, nor  by  inattention  to  his  professional  pursuits,  but  by  an  inde- 
pendence of  mind,  not  dishonourable  to  him,  though  offensive  to  the 
deceased,  and  such  as  induced  the  deceased  to  withdraw  his  allowance; 
yet  Mr.  Eraser  was  afterwards  treated  with  kindness  by  his  uncle;  was 
received  at  his  house;  was  met  by  him  in  society  without  any  appear- 
ance of  distance  and  resentment;  he  visited  at  Fonthill  for  several  days 
together,  and^  was  an  hour  with  him  at  his  house  in  town  on  the  very 
day  before  his  death;— it  is  not  probable  that  the  deceased  would  allow 
a  will  to  stand  that  would  cut  off  even  Mr.  Eraser  without  a  farthing 
out  of  his  great  property. 

But  the  deceased's  conduct  towards  the  Mortimers,  particularly  to- 
wahls  Mr.  George  Mortimer,  is  irreconcileable  with  the  supposition  of 
the  existence  and  intended  operation  x)f  the  Indian  will:  he  not  only  de- 
vised the  East  Mark  estate  to  him  in  October  1821,  but  his  whole  con- 
duct to  him  from  that  time  to  his  death,  was  that  of  increasing  confi- 
dence and  kindness:  he  and  his  family  were  inmates  in  the  deceased's 
houses;  the  care  and  management  of  the  Fonthill  estate  were  intrusted 
to  him;  the  deceased  assisted  him  in  his  manufactory  with  an  almost  un- 
limited credit;  he  made  large  advances  of  money  to  him,  and  engaged 
him  in  erecting  a  manufactory  on  the  Fonthill  property;  and  yet,  if  this 
will  was  intended  to  be  adhered  to,  not  only  would  the  real  estate  der 
volve  under  the  mortmain  acts,  even  East  Mark  and  all, — not  only  - 
would  Mr.  George  Mortimer  b?  excluded  from  the  personalty  by  this 
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Willy  (for  whether  any  of  the  mortgages  would  devolve  upon  the  next 
of  kin  could  hardly  be  in  the  deceased's. contemplation,)  but  Mr.  George 
Mortimer  would  be  a  debtor  to  the  estate  for  all  the  monies  advanced 
to  him.  The  adherence,  on  the  part  of  the  deceased,  to  a  testamentary 
disposition  producing  these  effects  is  not  more  improbable  than  it  would 
be  unjust,  and  is  utterly  at  variance  with  the  treatment  this  particular 
relation  experienced  from  the  deceased  in  all  the  latter  years  of  his  life. 
With  these  foundations  of  probability — ^built  on  the  treatment  of  his 
property  and  of  his  relations — ^that  the  deceased  should  have  destroyed 
the  old  will,  how  stand  his  declarations?  Declarations,  coupled  with 
conduct  and  with  acts,  and  consistent  with  them,  are  of  weight  in  proof 
of  intention:  declarations  also,  not  depending  upon  the  precise  words  of 
a  particular  expression,  but  connected  with  extended  conversation,  and 
more  especially  if  not  liable  to  much  suspicion  of  insincerity,  have  greater 
effect;  but  even  still  more,  when  made  not  upon  a  single  occasion,  but 
repeatedly  in  the  course  and  current  of  confidential  communications: 
such  declarations  are  entitled  to  full  attention. 

Here  is  the  declaration  in  1822  to  Mr.  Hart  Davis,  naturally  con- 
nected with  what  was  the  subject  of  conversation — not  easily  liable  to 
any  misapprehension,  nor  exposed  to  the  suspicion  of  being  insincere: 
<<  In  the  course  of  conversation,  the  deceased  talked  to  deponent  about 
his  property,  and  told  him  of  the  investment  he  had  made  in  the  house 
of  Whitbread  and  Co.  which,  he  said,  <had  paid  him  well.'  And,  hav- 
ing eone  into  several  particulars  respecting  his  affairs;"  which  showed 
the  deceased  was  in  a  communicative  mood;  ^<  the  deponent  observed  to 
him,  <  that  it  was  very  extraordinary  the  world  generally  supposed  that 
be  had  made  no  will,  and  that  with  his  immense  property  it  could  not 
be  so.'  The  deceased  replied,  *  that  he  had  made  wills,'  or  ^  had  had 
wills.'  The  deponent  said,  ^  it  did  not  matter  what  he  had  had,  but 
what  he  then  had.'  "  So  that  there  could  be  no  doubt  as  to  the  sub- 
stance of  this  conversation.  The  deceased  replied,  *^  Oh  I  the  law  will 
make  the  best  will,  or  a  very^  good  will  for  me."  And  as  this  conver- 
sation passed  after  the  codicil  of  October,  1821,  was  destroyed,  and  be- 
fore the  purchase  of  the  Fonthill  estate,  the  great  bulk  of  his  real  pro- 
perty, if  the  Indian  will  were  destroyed,  would  at  that  time,  have  been 
distributed  among  his  relations.  <^  The  deponent  added;  <  y^Sy  but  at  a 
pretty  considerable  expense.'  What  then  passed  was  to  that  effect" 

Now  whether  this  declaration  was  sinpere  or  not  as  to  ^Uhe  law 
making  the  best  will  for  him,"  he  certainly  was  intestate  as  to  his  real 
property  in  1822;  there  seems  not  much  reason  to  question  its  sincerity 
as  to  his  having  at  that  time  no  will,  and  being  in  a  state  of  total  intesta- 
cy, even  though  he  might  intend"  to  make  a  will  if  he  could  persuade 
lumself  to  set  about  it:  he  does  not  deny  the  fact  that  he  is  without  a 
will;  bat  excuses  it. 

The  declarations  to  Mr.  Alderman  Wood  are  still  more  distinct  and 
decisive:  they  are,  if  believed,  (and  there  is  not  the  least  ground  to  dis- 
believe them),  quite  direct  to  the  very  point  at  issue.  '<  He  first  knew 
the  deceased  soon  after  his  arrival:  tiie  deceased  dined  with  him  fre- 
quentiy:  he  was  in  some  degree  in  his  confidence:  the  deceased  consulted 
him  on  the  affiurs  of  the  brewery,  and  showed  deponent  the  account  of 
the  profits." 

'<£arly  in  1825,  the  deceased  spoke  to  deponent  several  times  on 
the  subject  of  his  afiairs:  the  general  tenor  of  his  conversation  and  decla- 
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rations  was  the  same;  in  fact,  he  repeated  what  he  said  again  and  asain: 
deponent  certainly  did  not  introduce  the  subject  to  him,  he  thinls  it 
was  in  some  way  or  other  through  Dr.  Fleming  haying  expressed  great 
anxiety  that  the  deceased  should  make  a  wUli^'sothat  Dr.  Fleming  was 
of  opinion  the  deceased  had  no  will.  <^  The  deceased  said,  <  it  was  not 
materia]  that  he  iihould  make  a  will,  for  his  property  would  be  divided 
among  his  relation^,  and  that  he  wished  it  to  go  as  the  law  would  dis- 
pose of  it;  the  law  would  make  a  very  good  will  for  him.' •  • 

<<  The  deceased  spoke  of  his  heir  at  law  as  his  great  nephew,  who  wasliv*- 
ing  at  Charleston.  It  is  clear,  therefore,  that  he  had  be^n  making  some  in* 
quiries  for  his  heir  at  law. — ^*  That  he  had  nevor  seen  him,  and  knew  notfa* 
ing  of  him,  and  that  he  scarcely  knew  his  brother  from  whom  his  heir  at  ' 
law  sprung;  that  they  had  gone  to  different  colleges,and  had  left  home  yery 
early,  one  for  America,  and  the  other  for  India.^'  And  this  history  is  con- 
firmed by  the  letters  to  Mr.  Geoi^e  Wilson.  "  In  speaking  of  his  testa* 
mentary  intentions,  he  told  the  deponent  that  it  had  been  at  one  time 
his  intention  to  establish  a  sort  of  Unitarian  College,  but  that  he  had 
found  some  difficulties  in  the  way,  and  had  abandoned  the  idea:"  which 
corresponds  with  what  passed  between  the  deceased  and  Mr.  Joseph 
Hume,  as  to  the  particular  forms  of  religion  required  by  the  Aberdeen 
statutes: — ^'  that  he  had  then  made  a  will  in  India,  bequeathing  his  pro- 
perty to  the  schools  in  Scotland,  but  that  when  he  made  that'  will  he 
was  entirely  unacquainted  with  ^his  family:" — and  in  his  letter  to  Mr. 
Wilson,  when  he  mentions  that  his  friends  disapproved  of  his  education 
plan,  the  deceased  says,  <he  never  had  seen  his  family:'— <^  and  that 
being  a  friend  to  education  and  not  knowing  his  relations,  he  then 
thought  it  the  best  mode  of  disposing  of  his  property:  but  that  since  he 
came  to  England  and  had  become  acquainted  with  his  family,  he  had 
considered  it  right  to  destroy  that  will,  and  that  he  had  destroyed  if 
Here  is  an  express  declaration  of  the  fact:— -^^  but  he  did  not  entcJr  into 
any  particulars  as  to  the  circumstances,  or  the  time  when  he  did  so;  the 
deceased  however  distinctly  said,  that  he  had  destroyed  that  will,  and 
that  he  had  then  no  will  ."(a) 

He  says  further: — <<  the  deponent  spoke  to  the  deceased  very  freely^ 
urging  him  in  consideration  of  the  peculiar  circumstances  of  his  pro'pety 
ty,  its  magnitiide,  and  nature,  and  the  difficulties  that  might  arise  out  of 
it,  and  his  declared  intention  of  favouring  his  relations,  that  he  should 
make  a  will,  and  after  some  hesitation,  he  said,  ^  I  believe  you  are  right,' 
and  added,  <  that  he  would  make  one.'  Conversations  to  the  effect  now 
deposed  of  were  repeated,  and  after  the  deceased  had  once  said  ^that  he 
would  make  a  will,'  he  never  allowed  the  deponent  to  leave  him  with- 
out an  assurance  that  he  would  do  so." 

Here  then  are  declarations  deposed  to  by  a  witness  of  unimpeached 
credit,  not  depending  upon  the  precise  words  of  a  single  declaration, 
nor  on  any  transient  impression;  but  the  general  tenor  of  the  deceased's 

(a)  At  this  part  of  Mr.  Alderman  Wood's  evidence  are  the  following  passag^es:  in  the 
last  sentence  is  the  declaration  referred  to  supra,  p.  134. 

**  In  speaking  on  the  subject  of  education,  and  of  the  wiU  he  had  made  in  India,  Mr. 
Farquhar  sud,  *  that  it  was  not  the  kind  of  will  which  he  should  then  make,  or  allow  to 
Btand,even  if  he  had  not  destroyed  it  for  other  reasons,  because  it  was  inapplicable  to 
the  then  state  of  his  property.'  The  deponent  believes  that  the  deceased  spoke  of  hav- 
ing made  more  than  one  copy  of  that  will,  and  that  he  had  left  one  in  India,  as  it  was  cus- 
tomary for  persons  to  do  when  coming  to  England." 
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oonTersation  repeated  again  and  a^ain^  <tbat  his  property  would  go 
aBiODff  his  relatioDfly  and  he  wished. it  to  go  as  the  law  would  dispose  of 
it.'  In  this  respect,  he  might  possibly  speak  with  insincerity,  and  be 
merely  excusing  his  own  indolence  or  indecision  as  to  the  disposal  of 
his  property:  but  in  relating  past  conduct,  there  is  less  reason  to  suspe(;t 
his  truth  and  sincerity,  because  established  facts  concur  with  the  decla- 
rations, and  corroborate  a  great  part  of  what  he  discloses:  when,  how- 
eyer,  he  said,  that  ''he  had  made  a  will,  and  being  a  friend  to  education, 
and  then  entirely  unacquainted  with  his  family,  he  at  that  time  thought 
it  the  best  mode  of  disposing  of  his  property,  but  that  since  he  had  come 
to  England  and  had  become  acquainted  with  his  family,  he  had  consider- 
ed it  right  to  destroy  that  will,  and  had  destroyed  it:''  this  was  a  de- 
claration clear,  distinct,  and  direct  to  the  very  point  at  issue,  and  quite 
consistent  with  the  whole  of  his  conduct,  with  the  res  gestaj  and  with 
all  rational  probability. 

Upon  the  whole  view,  then,  of  this  important  case,  and  after  all  the  con- 
sideration to  which  it  is  entitled,  my  opinion  is  clear  and  without  any 
doubt  resting  in  my  mind.  Here  was  a  will  executed  in  India,  in  1814, 
just  before  the  deceased  finally  left  that  country  without  any  intention 
of  returning  there — it  was  executed  in  duplicate;  one  part  remained 
there  till  after  the  testator's  death,  the  other  part  is  admitted  to  have 
been  in  the  deceased's  own  custody  and  possession  in  England;  it  was 
never  seen  after  the  year  1822;  on  the  deceased's  death  in  1826,  a  care- 
ful search  was  made  and  no  will  found:  the  presumptions  of  law  are^- 
first;  that  the  duplicate  in  his  own  possession  was  destroyed  by  the  de- 
ceased himself*— secondly;  that,  by  destroying  the  duplicate,  he  intended 
the  revocation  of  the  other  duplicate  not  in  his  own  possession:  to  nega- 
tive these  presumptions,  the  burthen  of  proof  lies  upon  the  executors 
setting  up  the  duplicate:  the  evidence,  adduced  for  that  purpose,  appears 
to  my  judgment  quite  insufiScient  to  repel  the  legal  presumptions. 

On  the  other  hand,  the  legal  presumptions  are  strongly  supported  by 
the  probability  of  the  fact,  Uiat  the  deceased  himself  would  destroy  and 
revoke  this  will,  by  his  conduct  in  regard  to  his  property,  by  his  in- 
teroourse  with,  and  treatment  of,  his  fiaumily,  and  by  his  confidential  de- 
clarations. 

The  Court  must,  therefore,  pronounce  against  the  will  propounded^ 
and  that,  so  far  as  appears,  the  deceased  is  dead  intestate. 

In  respect  to  costs,  I  think  that  I  cannot  upon  principle  decree  them 
to  be  paid  out  of  the  estate.  The  administration  had  gone  out,  and  was 
in  pail:  acted  upon, — even  by  Mr.  Colvin  himself.  When  an  adminis- 
tration is  so  called  in,  an  executor  proceeds  at  his  peril,— certainly  at 
his  own  risk:  here  are  many  facts  pleaded  which  are  not  precisely  prov- 
ed— here  are  charges  insinuated  of  a  very  serious  colour,  which  are  not 
supported  by  facts — here  are  great  expenses  occasioned,  and  great  sus- 
pense and  anxiety  at  all  events  excited  in  the  relations:  it  would  be  con- 
trary to  principle  to  allow,  under  such  circumstances,  the  executor's 
costs  out  of  the  estate.  If  the  executor  had  made  fair  inquiry,  he  must 
have  been  satisfied  that  this  will  had  been  destroyed  by  the  deceased 
himself — indeed,  according  to  the  evidence,  such  were  his  own  impres- 
sion and  belief.  Being  satisfied  of  that  fact,  he  could  not  have  been 
misled  as  to  the  law,— -that  the  duplicate  in  India  was  revoked.  He 
was,  then,  under  no  obligation  to  bring  the  case  before  the  Court 

With  regard  to  the  parties  cited  to  see  proceedings  they  need  not 
have  appeared  at  all;  and  it  would  be  a  dangerous  precedent  if,  when  an 
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executor — ^tbe  person  intrusted  by  the  testator  tQ  see  his  will  executed-^ 
is  before  the  Court,  legatees  are  to  interpose  and  have  their  costs  out  of 
the  estate. 

I  must,  therefore,  leave  these  several  parties  to  the  consideration  of 
the  next  of  kin.  The  Court,  having  no  right  to  indulge  its  liberality  in 
disposing  of  their  property,  because  it  happens  to  be  of  gr^t  amount, 
would  not  be  justified  in  decreeing  that  the  costs  should  be  made  a  charge 
upon  the  estate,  unless  the  sound  principles  of  public  Justice  require  it 
In  the  present  case  the  Court  makes  no  order  respecting  costs. 


^  V^  ^*  '^^  ^^^  having  failed  in  a  charge  of  adultery,  and  a  recriminatory  plea  on 
^  part  being  proved ;  cruelty,  and  the  introduction  of  his  wife  to  a  female 
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GOODALL  and  GRAY  v.  WHITMORE  and  FENN.— p.  369. 

In  a  suit  for  subtraction  of  church-rate,  the  Court  will  not,  at  the  prayer  of  the  de- 
fendants, issue  a  monition  for  the  production  of  parish  books,  which  are  not  shown 
to  apply  immediately  to  the  question  at  issue:  and  on  the  merits,  the  rate  being  pro- 
nounced for,  the  defendants  condemned  in  costs. 

In  questions  of  subtraction  of  church-rate,  the  Court  having  jurisdiction  on  the  sub- 
ject-matter is  bound,  unless  stopped  by  a  prohibition,  to  pVoceed  to  the  trial  of  a 
select  vestry  by  which  the  rate  was  made. 

Costs,  though  in  the  discretion  of  the  Court,  are  in  its  legal  discretion  guided  by  for- 
mer prec&ents,  and  are  almost  universaUy  decreed  in  suits  forchureh-ratei^  where 
the  rate  is  pronounced  to  be  subtracted. 

/^  ^y .  /,  C\  HARRIS  V.  HARRIS— p.  376.      b^/S^3. 

the  husband's 
female  of  loose  cha- 
racter (the  wife's  guilt  not  being  connected  with  such  introduction),  form  no  bar  to 
his  prayer  for  divorce. 
"Where  the  wife>is  charged  with  adultery,  her  conduct  and  declarations,  on  a  confessiaa 
of  guilt  by  the  Blleged  particeps  aiminia  being  communicated  to  her,  are  admissible 

/evidence  on  behalf  of  the  husband. 
.  Cruelty  cannot  be  pleaded  by  the  wife  in  bar  of  a  charge  of  adultery. ' 

This  suit  commenced  hy  a  citation  on  the  part  of  the  wife,  who  charged 
the  husband  with  adultery:  the  libel,  consisting  of  twelve  articles  and 
an  exhibit,  having  been  debated  and  admitted;  an  allegation  of  twenty- 
six  articles,  with  six  exhibits  annexed,  was  admitted  on  behalf  of  the 
husband.  This  allegation  contradicted  and  denied  the  principal  aver- 
ments of  the  libel,  accused  the  wife  of  adultery,  and  concluded  with  a 
prayer  for  a  divorce.  A  responsive  alleeation  was  then  admitted,  which, 
among  other  things,  pleaded  <<  that  Captain  Harris  soon  after  his  marriage 
neglected  and  exposed  his  wife  to  improper  and  unbecoming  situations, 
and  to  the  influence  of  pernicious  society;  and  that,  regardless  of  her 
honor  and  character,  he  caused  her  to  visit  and  associate  with  persons  of 
a  character  and  description  altogether  improper  for  her  society,  and  by 
various  means  promoted  an  intimacy  between  them."  In  a  further 
allegation,  admitted  on  the  part  of  Captain  Harris,  these  averments  were 
expressly  denied. 

These  several  allegations  were  admitted  without  opposition;  and,  on 
the  evidence  taken  upon  them  and  upon  the  libel,  the  cause  came  on  for 
hearing; 

Phulimore  and  ^ddams  for  the  wife. 
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The  Kinf^a  AdwMLtt  and  Dodaon,  contra. 

Dr.  LrsHiNGTON. 

This  is  a  suit  for  a  divorce  by  reason  of  adultery.  The  parties  in  the 
cause  are  Anna  Maria  Harris,  and  Captain  George  Harris  of  the  Royal 
Navy;  they  were  married  on  the  29th  November,  1821,  and  the  issiie 
of  this  marriage  has  been  two  children,  both  of  whom  are  now  living. 
After  the  marriage  the  parties  cohabited  at  different  places,  and  particu- 
larly at  a  cottage  situated  on  Fulmer  Heath,  in  Middlesex. 

In  the  spring  of  the  year  1823,  Captain  Harris  was  appointed  to  the 
command  of  the  Hussar  frigate,  and  in  January,  1824,  proceeded  to  the 
West  Indies:  he  remained  on  that  station  until  the  monUi  of  July,  1826, 
when  the  Hussar  was  ordered  home,  and  arrived  at  Portsmouth  on  the 
13th  of  October  in  the  same  year.  The  cohabitation  between  these 
parties  was  then  renewed,  and  continued  at  various  places,  particularly 
at  a  house  taken  by  Captain  Harris  at  Brompton,  until  the  month  of 
February,  1827,  when  Captain  Harris  deemed  it  necessary  to  abstain 
from  cohabitation  with  his  wife;  who,  on  the  20th  of  March  following, 
quitted  the  house  of  her  husband  and  proceeded  to  join  her  parents  in 
France,  under  circumstances  to  which  I  shall  hereafter  more  particularly 
advert. 

In  June,  1827,  Mrs.  Harris  instituted  a  suit  for  a  separation  by  reason 
of  her  husband's  adultery,  as  alleged  in  the  libel  given  in  on  her  behalfl 
In  February,  1828,  ah  allegation  on  the  part  of  Captain  Harris,  was  ad- 
mitted, in  which  he  denied  the  charge  of  adultery  imputed  to  him  in 
the  libely  recriminated  on  his  wife,  and  in  conclusion  prayed  a  separa- 
tion. Mrs.  Harris,  in  another  allegation,  then  accused  her  husband 
with  culpable  inattention  towards  her,  and  that  he  had  been  wanting  in 
a  just  regard  to  the  preservation  of  her  purity  and  of  his  own  honour. 
And  by  means  of  ioterro^tory,  but  not  by  averment  in  plea^  she  has 
imputed  to  her  husband  unjustifiable  severity. 

It  appears,  therefore,  that  there  are  several  distinct  questions  in  the 
eause,  and  the  Court  will  proceed  to  consider  those  questions  nearly  in 
the  order  in  which  they  arise,  and  have  already  been  stated. 

The  first  question  is,  as  to  the  adultery  alleged  against  Captain  Harris, 
^  and  the  substance  of  the  proof  adduced  in  support  of  it.    The  first  charge 
of  adultery  against  Captain  Harris,  is  in  relation  to  a  Mrs.  Waverly,  in 
1824,  when  he  was  in  command  of  the  Hussar  frigate,  and  stationed 
in  the  neighbourhood  of  Vera  Cruz.     The  libel,  indeed,  contains  a  gen- 
eral charge;  ^  that  Captain  Harris  whilst  in  command  of  the  Hussar  in 
the  West  Indies,  and  on  the  coast  of  America,  when  on  shore  at  different^,  -^ 
^  places,  formed  an  adulterous  intercourse  with  divers'strange  women:''   '  * 
but  the  evidence,  I  think,  is  confined  to  the  single  charge  of  adultery  ^  * 
with  this  person  of  the  name  of  Waverly,  or  who  seems  to  have  passed 
by  that  name;  for  it  is  not  voy  clear  whether  it  was  her  real  or  only  an 
assumed  name. 

It  is  established,  in  eyidence,  that  this  Mrs.  Waverly  was  received  on 
board  the  frigate  some  time  in  1824;  and,  that  she  did  prove  to  be  a 
woman  of  bad  character,  is  quite  clear  from  the  testimony  of  the 
Surgeon,  Mr.  Galloway:  it  is  equally  clear,  that  if  Captain  Harris  and 
this  woman  were  so  disposed,  they  must  have  had  full  and  convenient 
opportunities,  whilst  this  person  was  on  board  the  Hussar,  to  have  com- 
'  mitted  adultery.    From  the  disposition  of  the  cabins,  or,  indeed,  from 
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any  disposition  of  the  cabins  that  could  have  been  made,  no  one  can 
doubt  that  there  must  have  been  ample  facilities  for  the  commission  of 

•f    such  an  offence.     But  then,  before  the  Court  can  affix  guilt  on  Captain 
Harris,  it  must  be  satisfied  that  there  \was  something  more  than  oppor- 

y.  tunity.  There  must  be  some  overt  acts,  or  some  circumstances  tashow 
that  he  was  disposed  to  avail  himself  of  the  opportunity  to  commit  adul-" 
tery,  and  that  he  actually  did  so. 

^  Now,  if  4here  was  the  slightest  proof  of  any  indecent  familiarity  be* 
tween  the  parties,  or  if  the  Court  was  in  any  way  satisfied  that  undue 
intimacy  subsisted  between  them,  then  the  Court  would  travel  much 
more  easily  to  the  conclusion,  that  where  the  facilities  were  so  great, 
and  the  opportunity  of  access  so  easy,  the  crime  of  adultery  might  have 
been  committed;  there  is  not  the  least  proof,  however,  of  any  indecent 
familiarity,  nor  improper  intimacy  between  the  parties,  nor  of  any  con- 
duct approaching  towards  it,  and  I  cannot  come  to  the  conclusion  that 
they  did  commit  the  crime  of  adultery  without  disbelieving  the  evi- 
dence of  Galloway,  the  Surgeon,  and  Wilcocks,  the  Clerk  on  board  the 
Frigate,  who  were  examined  to  support  the  charge,  but  both  of  whom 
declare  their  disbelief  in  it;  and  Wilcocks,  in  particular,  states  it  to  be 
his  strong  and  firm  conviction,  that  no  improper  intercourse  was  carried 
on  between  Captain  Harris  and  this  Mrs.  Waverly  whilst  she  was  on 
board  the  Hussar.  It  further  appears,  that  this  person  was  only  on  board 
the  Hussar  for  a  few  days,  and  that  she  came  with  Mr.  Hall,  a  mer- 
chant, who  was  in  the  ship  at  the  same  time,  and  who  afterwards  died 
there.  Her  passage  to  England,  it  would  seem,  was  taken  in  a  mer- 
chant vessel  lying  in  the  Roads,  and  which  was  waiting  for  dispatches; 
and  when  that  vessel  was  ready,  Mrs.  Waverly  quitted  the  Hussar. 
This  is  nearly  the  whole  of  the  evidence  in  relation  to  the  charge  of 
adultery  between  Captain  Harris  and  Mrs.  Waverly,  and  the  Court  has 
no  difficulty  in  coming  to  the  conclusion,  that  there  has  been  a  failure  of  ^ 
proof  as  to  this  first  charge. 

The  next  ch^ge  has  been  truly  represented  as  the  most  serious  in  the 
case,  at  least  so  far  as  regards  Captain  Harris.  That  charge  is,  that,  for 
a  long  series  of  time.  Captain  Harris  carried  on  a  criminal  intercourse 
with  the  wife  of  a  gallant  officer,  who  commanded  the  Royal  Engineers 
stationed  at  Barbadoes  and  the  adjacent  islands,  when  Captain  Harris 
was  stationed  with  the  Hussar  in  the  West  Indies.  It  appears  that 
Captain  Harris  became  acquainted  with  this  officer  at  Barbadoes,  on  some 
occasion  when  the  Hussar  touched  at  that  island,  in  the  spring  of  the 
year  1825.  The  exact  period  when  this  acquaintance  f^commenced  is 
not,  I  think,  very  clearly  stated;  but  in  May,  1826,  this  officer  became 
desirous  of  making,  what  the  witnesses  call,  a  tour  of  inspection  to  the 
Leeward  Islands,  m  the  fulfilment  of  his  military  duties,  embarked  on 
board  the  Hussar,  and  was  then  accompanied  by  his  wife.  After  visit- 
ing several  of  the  Leeward  Islands,  they  returned  to  Barbadoes,  in  July, 
1826;  and  the  Hussar  shortly  after  being  about  to  proceed  to  Jamaica, 
and  thence  to'England,  Captain  Harris  ofiered  the  wife  of  this  officer  a 
passage  on  board  his  ship. 

It  is  established  in  evidence,  that  at  this  time  the  lady  of  this  officer 
was  suffering  under  ill  health.  As  to  what  may  have  been  the  precise 
extent  to  which  she  was  afifected  by  illness,  is  not  by  any  means  mate- 
rial: it  is  a  point  on  which  opinions  might  very  naturally  differ,  and  it 
is  of  no  further  importance  in  this  proceeding,  than  as  it  shows  that  this 
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offer  of  a  passage  to  Eogland  arose  from  that  cause,  and  that  her  ill 
health  was  not  stated  as  a  pretence  merely.  I  think  it  appears  from  the 
evidence  of  Galloway,  the  Surgeon,  that  she  was  at  this  time  suffering 
under  dyspepsia  and  other  complaints;  and  that,  upon  a  consultation  tak- 
ing place,  she  was  recommended  by  her  medical  advisers  to  try  the  ef- 
fect of  a  visit  to  England:  and  Under  these  circumstances  Captain  Harris  , 
offered  her  a  passage  on  board  his  vessel  to  England. 

So  far,  the  Court  is  of  opinion  that  there  was  no  imputation  on  any 
of  the  parties.  There  was  no  impropriety  in  such  an  offer  having  been 
made,  nor  in  such  an  offer  being  accepted.  There  was  no  reason,  as  it 
appears  to  me,  why  the  wife  of  a  British  ofiScer  should  not  accept  of  a 
passage  on  board  a  British  man-of-war,  and  prefer  the  superior  accom- 
modatibn  of  a  king's  ship;  and  there  was  the  less  reason  when  she  was 
an  invalid,  and  when  the  commander  of  that  ship  was  a  married  man, 
and  tjie  friend  of  her  husband.  The  most  innocent  and  useful  inter^ 
course  which  takes  place  in  society  would  be  destroyed,  and  great  and 
unnecessary  inconvenience  would  arise,  if  it  was  held  that  a  circum- 
stance of  this  description  conveyed  anything  in  the  nature  of  an  impu- 
tation on  the  character  of  a  party.  The  Court  is  of  opinion  that  the 
honour  and  character  of  this  lady  were,  and  ought  to  be,  considered  as 
safe  at  least  in  a  vessel  of  war  as  in  a  private  ship;  and  that  she  would 
there  be  protected,  .at  least  as  effectually,  as  if  she  had  taken  her  passage 
home  in  a  packet,  or  any  other  description  of  vessel. 

It  is  true,  however,  that  though  this  acceptance  of  her  passage  to 
England  in  Captain  Harris'  frigate,  may  have  originated  in  perfect  in- 
nocence, yet,  the  intercourse  thus  produced  may  have  acquired  an  illicit 
and  criminal  character  in  its  progress;  and  it  therefore  becomes  the  duty 
of  the  Court  to  scrutinize  the  facts  and  circumstances  given  in  evidence, 
and  to  see  whether  evil  might  not  have  subsequently  been  engrafted  on 
what  was  in  itself  innocent,  and  whether  the  consequences  were  such 
as  have  been  suggested. 

When  the  Hussar  arrived  at  Jamaica,  her  course  was  varied,  and  it 
was  ordered  that  she  should  proceed  to  Vera  Cruz,  and  thence  to  Eng- 
land, so  that  the  voyage  was  necessarily  prolonged.  Now,  this  was  a 
misfortune  in  no  degree  attributable  to  eitnfer  of  the  parties  whose  con- 
duct the  Court  is  now  considering,  and  the  circumstance  did  not,  in  my 
opinion,  impose  any  obligation  on  the  lady  to  quit  the  Hussar.  She 
was  not  called  upon,  because  the  voyage  was  altered  and  somewhat  pro- 
longed, to  undergo  the  inconvenience  of  a  change  to  another  vessel, 
and  to  waive  the  advantage  of  the.  superior  accommodation  of  a  king's 
ship.  Even  if  she  had  evinced  no  desire,  and  if  no  attempt  had  been 
made  to  procure  a  passage  for  her.  on  board  another  vessel,  I  do  not 
think  there  would  have  been  any  imputation  resting  on  her  upon  that 
account:  but  it  is  in  evidence  that  she  was  much  disappointed  upon  be- 
ing informed  that  the  Hussar  was  to  proceed  to  Vera  Cruz,  and  that  her 
arrival  in  England  would  be  postponed;  that  she  was  most  anxious  to 
avail  herself  of  another  opportunity  of  returning  to  this  country,  and 
that  exertions  were  made  to  procure  a  passage  for  her  in  another  vessel, 
but  without  success.  Nothing  whatever,  therefore,  prejudicial  to  the 
character  of  this  lady  can  be  inferred  from  the  circumstance  of  her  re- 
maining on  board  the  Hussar  after  the  arrival  of  the  ship  at  Jamaica, 
and  the  iteration  which  was  directed  to  be  made  in  (he  voyage  to  Eng- 
land. 
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Whit,  tkea,  are  th6  circumstaacesy  duiing  the  voyage  home,  that  are 
te  lead  tiie  Court  to  the  conclusion  that  adultery  was  committed  by  theae 
parties  when  on  board  the  frigate?  The  counsel  for  Mrs,  Harris  argued 
the  case  as  if  they  thought  that,  unless  what  occurred  on  board  the- ves- 
sel should  take  its  complexion  from  subsequent  circumstances,  the  Court 
eould  not  conclude  that  adultery  was  committed  on  board  the  vessel; 
but  that  subsequent  circumstances  gave  such  a  complexion  to  those  which 
had  taken  place  oo  board  the  vessel,  that  the  Court  must  conclude  that 
the  adultery  did  occur  there. 

In  support  of  this  view  of  the  ease,  it  has  been  said,  that  there  was 
great  facility  of  access,  and  I  think  it  is  so  proved;  but  then  this  facility 
of  access  was  not  purposely  made;  it  is  incidental  to  the  state  of  a  ship; 
and  it  is  quite  evident  that,  on  board  a  vessel,  difficulty  of  access,  evea 
when  desired,  can  seldom  be  effected.  If  it  appeared,  however,  that  any 
undue  familiarity  was  observed  between  the  parties,  or  that  any  impro- 
per attentions  were  paid  by  Captain  Harris  to  this  lady,  during  the  voy- 
age to  England,  the  Court  would  then  find  less  difficulty  in  coming  to 
the  conclusion,  that,  where  access  was  so  easy,  the  parties  had  availed 
themselves  of  the  opportunities  thuq  afforded.  Upon  looking  to  the 
evidence,  however,  the  Court  sees  no  one  fact  or  circumstance  whieh 
could  justify  it  in  drawing  such  a  conclusion.  The  behaviour  of  the 
parties  in  public  appears  to  have  been  perfectly  proper,  and  quite  unex- 
ceptionable; for  no  circumstance  is  stated  tending  to  throw  thesli^est 
suspicion  on  any  part  of  their  conduct  during  the  voyage.  It  is  impos- 
nUe  that,  because  it  is  in  evidence  that  this  lady  was  a  pretty  woman, 
or  a  vain  woman,  the  Court  should  suppose  that  she  was  criminal,  or 
that  it  should  impute  to  Captain  Harris,  without  further  evidence,  the 
crime  that  has  been  charged  against  him. 

It  appears  that  a  fenude  servant,  of  the  name  of  O'Brien,  and  a  little 
black  girl,  were  in  the  service  of  Uiis  lady,  and  accompanied  her  to  Eng«* 
land;  and  that  for  some  time  after  the  ship  left  Barbadoes,  they  used  to 
sleep  at  her  cabin  door.  However,  from  the  a(tatement  of  the  witaesses 
who  have  deposed  to  the  fact,  it  seems  that  O'Brien  and  the  black  girl 
did  not  always  sleep  at  their  mistress'  door;  that  their  births  were  re- 
moved for  the  purpose  of  accommodating  the  Mexican  Minister  and  his 
suite,  who  were  on  board.  Any  inference,  therefore,  which  oould  be 
drawn  from  the  circumstance  of  the  servants  changing  their  births  is 
explained  away,  the  fact  being  thus  satisfactorily  accounted  for:  and 
there  is  no  other  occurrence  during  the  voyage  to  which  it  is  necessary 
the  Court  should  advert 

The  Court  is  therefore  of  opinion,  that  there  is  no  foundation  for  any 
suspicion  that  a  criminal  intercounie  took  place  between  this  lady  and 
Captain  Harris  on  board  the  Hussar;  and  it  has  great  satisfaction  in  ar^ 
riving  at  this  conclusion;  for  if  otherwise,  the  Court  would  have  deeply 
lamented  that  so  distinguished  an  officer  as  Captain  Harris,  whilst  on 
hoard  his  own  vessel,  should  have  so  much  forgotten  what  he  owed  to 
himself,  as  well  as  the  sacred  duty  imposed  upon  him  of  protecting  the 
honour  of  his  friend's  wife.  A  lady  so  committing  herself,  and  beincso 
eommitted  by  her  husband,  as  this  Lady  was,  to  the  care  of  Captain  Har- 
ris, stood  towards  him  in  a  relation  n^urly  as  dose  as  a  ward  to  a  guar- 
dian; and  any  breach  of  this  sacred  trust,  or  any  violation  of  confidence 
on  his  part,  would  Reserve  to  be  reprolMited  with  more  than  ordinary 
severity.     The  Court  has  great  satinaction,  therefore,  in  relieving  Cap- 
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tain  Harris  from  the  imputation  on  bis  honour  which  was  conveyed  by 
this  part  of  the  charge. 

The  Hussar  arriv^  at  Portsmouth  on  the  13th  of  October,  1826,  and 
nothing  occurred  at  Portsmouth  which  could  lead  the  Court  to  the  con- 
clusion that  an  improper  intimacy  was  carried  on  between  these  parties. 
So  far  the  Court  is  of  opinion^  that  this  charge  of  adultery  is  wholly  un- 
supported. As  to  the  circumstances  alleged  to  have  taken  place  at 
Portsmouth,  auid  the  attentions  stated  to  have  been  paid  by  Captain  Har- 
ris to  this  lady  subsequent  to  her  arrival  in  that  port,  and  before  he  set 
out  for  London^  the  Court  does  not  consider  it  necessary  to  enter  upon 
them  with  any  minuteness.  As  proof  of  a  charge  of  adultery  they  amount 
to  nothing,  and  the  Court  will  therefore  pass  them  over,  and  proceed  to 
the  next  branch  of  the  case. 

This  lady  came  to  London  from  Portsmouth  on  or  about  the  17th 
October,  1826,  and  was  lodged  in  a  house  situated  in  the  Re^nt's  Cir- 
cus. At  those  lodgings  she  was  visited  by  Captain  Harris.  The  Court 
cannot  but  feel  that  the  previously  existing  state  of  things  was  now 
changed,  and  that  the  subsequent  intercourse  between  these  parties  must 
be  examined  by  different  rules  and  is  subject  to  different  considerations 
from  those  which  were  applicable  when  this  lady  was  a  passenger  on 
board  Captain  Harris'  ship.  She  had  now  arrived  in  England,  and  there 
was  no  longer  any  occasion  for  the  protection  or  services  of  Captain  Har- 
ris: she  had  a  father  and  mother,  who  were  living  in  or  near  London; 
and  the  intimacy  which  had  necessarily  subsisted  previously  between 
these  parties  was  no  longer  called  for  by  the  situation  in  which  they 
were  now  placed,  or  by  the  circumstances  of  the  case.  I  think  there- 
fore that  during  the  remainder  of  his  intimacy  with  this  lady,  the  Court 
is  bound  to  consider  that  Captain  Harris  was  divested  of  bis  former 
character,  and  to  apply  different  principles  to  his  conduct 

The  intereourse  between  these  parties  must  now  be  judged  of  by  the/  ^^*^ 
ordinary  rules  and  principles  applied  to  the  conduct  of  married  persons  d-  ^^ 
on  shere.  That  a  considerable  intimacy  did  continue  to  subsist,  and  to 
an  extent  which  oueht  to  awaken  the  vigilance  of  the  Court,  cannot,  I 
think,  be  denied.  It  behoves  the  Court,  then,  scrupulously  to  consider, 
and  to  weigh  all  the  facts,  so  as  to  ascertain,  if  possible,  the  true  charac- 
ter of  the  intimacy  between  these  parties;  whether  it  was  criminal  or 
innocent;  whether  it  was  only  carried  on  with  heedlessness  and  a  want 
of  due  caution,  or  whether  it  was  carried  on  with  any  real  intention  of 
committing  the  crime  of  adultery. 

The  fact  principally  relied  on  is,  that  Captain  Harris  slept  one  night 
at  the  before-mentioned  lodgings  whilst  this  lady  occupied  them.  It  is 
also  in  evidence  that  he  slept  on  another  occasion  at  a  house  in  Sioane* 
street,  to  which  this  lady  had  removed;  but  the  Court  is  at  present  con- 
ftning  itaelf  to  a  consideration  of  what  took  place  in  the  Regent's  Cir« 
cos.  Much  discussion  has  taken  place  as  to  the  period  when  Captain 
Harris  did  sleep  at  these  lodgings;  but  I  think  the  only  result  which 
the  Court  can  come  to  from  the  evidence  is,  that  Captain  Harris  did 
sleep  there  on  a  night  in  the  latter  end  of  the  month  of  October,  1826. 
Whether  he  had  an  opportunity  of  sleeping  at  Mrs.  Cary's  ^house  in 
Berkley-street,  on  this  occasion,  does  not  very  clearly  appear;  but  the 
admitted  circumstances  are,  that  he  slept  on  a  sofa  in  the  drawing  room, 
and  that  this  lady  riept  up  stairs  on  another  floor;  that  the  night  was 
wet,  and  that  Captain  Harris  went  away  very  early  in  the  morning. 
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This  is  the  amount  of  the  evidence^  and  nothing  further  is  proved  in 
reference  to  that  night  If  the  Court  were  to  conclude  that  adultery 
was  committed  on  this  occasion^  it  must  infer  it  from  the  circumstances 
that  I  have  just  stated,  for  there  are  no  others  connected  with  this  part 
of  the  transaction  distinctly  proved. 

It  has  been  argued,  however,  that  Captain  Harris  slept  at  the  lodgings 
in  the  Regent's  Circus  on  two  separate  occasions;  and  if  that  fact  had 
been  proved  in  the  <5ase,  even  though  it  should  have  come  out  incident- 
ally in  the  course  of  the  evidence,  and  had  not  been  pleaded,  the  Court 
would  undoubtedly  have  considered  it  a  circumstance  replete  with  sus- 
picion, and  would  perhaps  have  judged  it  right  to  afford  an  opportunity 
of  counter-pleading  it,  even  after  publication,  so  as  to  give  Captain  Har- 
ris an  opportunity  of  explaining  it,  if  he  was  so  disposed,  or  if  the  cir- 
cumstance appeared  to  him  to  be  capable  of  explanation.  But  it  appears 
to  be  the  result  of  the  evidence  on  this  point,  that  there  is  no  sufficient 
proof  that  Captain  Harris  slept  at  the  lodgings  in  the  Regent's  Circus 
on  any  occasion  but  one. 

The  point  arose  on  the  evidence  of  Mrs.  Pinker,  a  witness  disposed 
to  give  her  testimony  with  perfect  fairness;  but  I  think  the  Court  cannot 
trust  much  to  her  memory,  which  appears  to  be  exceeding  loose  as  to 
facts.  The  circumstances  to  which  she  has  been  called  upon  to  depose 
were  not  of  such  importance  in  her  mind  when  they  occurred,  as  to  en- 
able her  afterwards  to  give  a  detailed  account  of  them,  with  all  the  pre- 
cision which  might  be  desired.  I  have  no  doubt,  however,  I  repeat, 
that  this  witness  meant  to  depose  with  perfect  fairness. 

Before  coming  to  a  full  determination,  or  rather  a  full  expression  of 
the  opinion  of  the  Court  on  the  evidence  as  to  what  occurred  at  the  lodg- 
ings in  the  Regent's  Circus,  I  shall  proceed  to  consider  some  subsequent 
circumstances  which  have  been  deposed  to,  as  occurring  after  this  lady 
removed  to  the  lodgings  in  Sloane-street  from  the  Regent's  Circus. 

On  the  30th  of  November,  1826,  this  lady  took  possession  of  her 
lodgings  in  Sloane-street,  and  it  appears  that  Captain  Harris  also  slept 
there  one  night  The  evidence  is,  that  on  the  evening  she  entered 
her  new  lodgings,  Captain  Harris  visited  her;  tiiat  he  was  engaged  for 
some  time  in  taking  an  inventory  of  the  furniture;  that  the  night  was 
inclement,  and  that  he  remained  there  till  morning.  Now,  I  think  it  is 
admitted,  that  at  this  period  Captain  Harris  had  an  opportunity  of  sleep- 
ing at  Berkjey-street  if  he  had  so  chosen:  that  I  think  is  in  proof:  and 
the  Court  undoubtedly  cannot  find  for  itself  any  strong  reason  why 
Captain  Harris  did  not  avail  himself  of  that  opportunity:  it  has  great 
difficulty  satisfactorily  to  account  for  the  circumstance,  or  to  explain 
why  Captain  Harris  did  not  proceed  on  this  night  to  Fulham,  or  to  Berk- 
ley-street, to  either  of  which  the  distance  was  not  great  The  mere  fact 
of  the  night  being  bad,  or  the  season  being  inclement,  was  not  sufficient 
to  have  deterred  an  officer,  like  Captain  Harris,  from  repairing  to  his 
home,  if  he  had  been  so  disposed.  The  fact,  however,  is  distinctly 
proved  that  Captain  Harris  slept  at  these  lodgings  on  this  nizht;  and  if 
the  evidence  of  Mary  Ann  Payne  is  entitled  to  credit,  there  is  no  doubt 
that  the  Court  is  bound  to  hold  the  adultery  as  proved  to'  have  been 
committed  on  that  occasion. 

But  there  are  many  circumstances  why  the  Court  should  hot  rely  on 
what  has  been  deposed  to  by  this  witness.  Her  testimony  is  im- 
probable, and  even  incredible  in  many  parts,  on  the  face  of  it     The 
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circumstances  to  which  she  deposes  could  not  have  occurred,  even  if  the 
parties  were  ever  so  well  disposed,  in  the  manner  she  has  stated.  She 
has  been  contradicted  also  upon  the  most  material  facts  by  Anne  O^Brien, 
and  by  the  same  witness  and  by  Mrs.  Aldridge  upon  other  facts,  and 
also  by  Miss  Stewart.  The  contradictions  are  of  such  a  nature  that  the 
Court  cannot  attribute  the  failure  of  truth,  which  appears  in  the  testi- 
mony of  Payne,  to  a  mere  accidental  lapse  of  memory  or  to  uninten- 
tional variation;  but  I  must  conclude  that  something  remains  behind, 
and  that  this  witness  was  actuated  by  secret  motives,  which  induced 
her  to  forge  the  tale.  That  there  was  something  influencing  her  to  state  ' 
more  than  she  knew  or  than  she  could  truly  state,  is,  I  think,  clearly 
established.  The  Court  is  obliged  to  make  an  election  between  her  and 
the  other  witnesses;  for  it  is  impossible  that  the  Court  could  give  credit 
to  the  testimony  of  Mary  Ann  Payne  and  of  the  other  witnesses  also; 
between  these  alternatives  therefore  I  must  decide,  and  I  think  I  am 
bound  to  discredit  her  testimony  rather  than  that  of  the  other  wit- 
nesses. 

It  cannot  be  necessary  for  the  Court  to  travel  through  all  the  circum- 
stances adverted  to  by  counsel,  to  prove  in  what  instances  the  testimony 
of  this  witness  varies  from  that  of  the  other  witnesses,  or  in  how  many 
instances  she  has  shown  herself  to  be  undeserving  of  credit  in  this  case, 
and  to  have  deposed  to  what  was  not  true:  it  is  enough  to  say,  that  the 
Court  gives  her  no  credit  at  all.  But  though  the  Court  gives  no  credit 
to  the  testimony  of  Mary  Ann  Payne,  yet  the  fact  remains  that  on  the 
night  of  the  SOth  of  November,  Captain  Harris  slept  in  Sloane  Street, 
in  a  room  adjoining  that  occupied  by  this  lady  as  a  sleeping-room;  and 
I  think  it  is  proved  that  ho  went  to  Berkeley  Street  early  the  next 
morning,  in  search  of  his  dog. 

There  are  one  or  two  circumstances  which  the  Court  has  considered 
with  no  small  share  of  anxiety,  as  tending  to  throw  a  light  on  the  conduct 
of  these  parties.  And,  first,  it  has  looked  with  great  attention  to  the  evi- 
dence in  support  of  the  allegation,  that  these  parties  represented  them- 
selves as  relations  or  cousins  in  either  of  the  lodgings.  If  they  had  so 
represented  themselves,  I  think  it  would  be  an  important  fact  in  the  , 
cause.  Now  the  evidence  is,  that  Mrs.  O'Brien  did  so  represent  the 
parties:  this  fact  we  have  from  several  witnesses;  but  there  is  no  evi- 
dence in  the  cause  to  show  that  any  such  representation  was  ever 
made  by  either  of  the  parties  themselves,  or  that  it  was  ever  made  at  all 
with  their  knowledge  or  concurrence;  and  I  think,  in  a  question  of  ex- 
treme importance,  it  would  be  too  much  to  presume  that  any  such 
representation  was  made  with  their  connivance,  unless  it  was  established 
by  evidence  nearly  as  clear  as  if  the  representation  had  come  from  the 
mouth  of  one  or  the  other.  . 

These,  then,  are  the  undisputed  facts,  and,  I  may  say,  the  only  facts  ^^a , 
on  which  the  Court  is  called  upon  to  conclude  the  adultery  was  com- fT^^^i 
mitted:  I  mean  the  facts  which  are  in  proof — ^that  on  two  occasions' 
Captain  Harris  slept  in  the  same  house  with  this  lady.     There  is  not 
any  improper  fieaniliarity  proved,  upon  credible  testimony,  to  have  passed 
between  them:  there  is  no  indelicacy,  no  one  act  demanding  of  the 
Court  to  conclude  that  adultery  had  been  committed,  or  that  the  parties 
had  availed  themselves  of  those  convenient  opportunities  from  which 
the  Court  might  infer,  that  an  adulterous  intercourse  was  carried  on  be* 
tween  them. 
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9  V  > .  Such  being  the  state  of  the  case,  it  is  not  unimportant  to  go  nsider  what 
would  have  oeen  the  natural  conduct  of  this  lady,  if  (as  is  suggested) 
she  had  fallen  a  victim  to  the  seduction  of  Captain  Harris.  //It  is  reason- 
able,  I  apprehend,  that  in  such  an  event  she  should  have  been  desirous 
/^  of  availing  herself  ofundisturbed  opportunities^'^in  which  her  guilty  pas- 
sion might  be  indulged.  But  does  she  do  so?  It  appears  to  the  Court 
that  she  did  not;  for,  soon  after  she  commenced  her  residence  in  Sloane 
Street,  she  took  Miss  Stewart,  a  young  lady,  who  was  seventeen  years 
of  age  when  examined,  and  who  might  have  been  about  sixteen  at  the 
time  I  allude  to,  as  her  companion.  Now  the  very  circumstance  of 
taking  a  person  of  this  age  and  in  this  situation  into  the  house,  which 
was  not  an  extensive  house,  but  only  a  lodging-house,  must  of  itself 
have  thrown  frequent  difficulties  and  obstacles  in  the  way  of  any  illicit 
intercourse;  and  not  only  this,  but  it  must  also  have  afforded  a  great 

Erobability  of  detection.     Captain  Harris  then  is  fully  entitled  to  the 
enefit  of  this  fact,  and  the  impression  of  the  Court  is,  that  it  is  irt*ecoo- 
cileable  with  actual  guilt 

There  are  some  other  facts  which  tend  to  lead  the  mind  of  the  Court 
to  the  same  conclusion.  Mrs.  Harris,  though  well  acquainted  with  this 
lady,  clearly  had  no  suspicion  that  she  and  her  husband  were  actually 
carrying  on  an  adulterous  intercourse.  Mrs.  Cary,  indeed,  states  that 
Mrs.  Harris  felt,  or  pretended  to  feel,  some  jealousy  at  the  attentions 
which  Captain  Harris  paid  to  the  lady  in  question;  but  it  is  quite  evident 
that  Mrs.  Harris  herself  kept  up  a  constant  acquaintance  with  her,  and 
that  she  neyer  thought,  or  never  mentioned  at  least,  that  she  suspected  any 
impropriety  between  them.  It  appears  further,  that  when  Mrs.  Harris  was 
confined  to  her  bedroom  and  was  in  trouble,  and  wanted  a  confidante  and 
friend,  after  her  husband  expressed  his  determination  of  separating  from 
her  unless  she  could  explain  her  conduct,  she  sent  for  this  very  lady,  and 
required  her  interposition  with  Captain  Harris.  Now  it  is  not  at  all 
likely— it  is  scarce  possible,  I  think, — that  if  Mrs.  Harris  entertained 
an  idea  that  her  husband  and  this  lady  were^criminally  connected,  that 
she  would  have  chosen  her  to  effect  a  reconciliation  with  Captain  Harris. 
Another  circumstance  is,  that  this  lady's  husband  returned  to  this  coun* 
try  in  March,  1827,  and  it  is  quite  dear  that  no  suspicion  had  entered 
into  his  mind  as  to  the  conduct  of  his  wife  with  Captain  Harris,  for  he 
continues  on  terms  of  confidence  and  intimacy  with  him. 

The  alleged  adultery  between  Captain  Harris  and  this  lady  then,  I 
think,  is  unproved  by  any  other  circumstances,  than  the  facta  to  which 
I  have  already  adverted,  of  Captain^Harris  sleeping  in  the  same  housoi 
and  the  consequent  opportunity  afforded  to  the  parties  if  they  were  dis- 
posed to  avail  themselves  of  it 

The  Court  does  think  that  the  character  of  a  British  naval  officer 
goes  some  way  to  explain  these  facts.  Persons  on  board  ship  are  less 
accustomed  to  attend  to  their  personal  comfort  and  convenience — ^much 
less  than  persons  who  reside  on  shore — and,  perhaps,  naval  men  are 
less  attentive  to  minute  points  of  decorum.  The  evidence  is,  that  at 
the  lodgings  in  the  Regent's  Circus,  Captain  Harris  had  thrown  himself 
on  the  sofa  with  as  great  a  disregard  for  personal  convenience  as  might 
well  be  conceived.  It  is  possible,  too,  I  think,  that  the  idea  of  impro« 
priety,  where  there  is  no  improper  feeling,  might  not  enter  into  his 
mind  so  readily,  undo:  such  circumstances,  as  it  would  be  supposed  to 
do  in  the  mind  of  a  person  accustomed  to  a  different  mode  of  kfe.    Per* 
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sons  who  are  accustomed  to  a  sea  life  are  used  to  the  slightest  accommo- 
dation,  and  thjB  slightest  separation  in  their  sleeping-places;  and  as  their 
feelings,  on  those  matters,  are  somewhat  different  from  persons  living 
on  shore,  their  conduct,  in  respect  to  them,  should  be  judged  of  upon 
rather  different  prmciples.  But,  however  innocent  such  conduct  may 
have  been,  and  innocent  the  Court  believes  it  to  have  been,  it  cannot  lie 
deemed  very  prudent  conduct  on  the  part  of  Captain  Harris.  The 
Court,  whilst  it  acquits  him  of  the  charge  of  criminality,  cannot  absolve 
him  from  the  charge  of  indiscretion,  by  which  he  might  have  implicated 
the  character  of  the  wife  of  his  friend,  as  well  as  have  endangered  his 
own  honour  and  his  rights  as  a  husband. 

Being  of  opinion,  then,  that  Mrs.  Harris  has  failed  in  her  proof  on 
the  charge  of  adultery  against  her  husband,  the  Court  must  now  proceed 
to  consider  her  own  conduct  and  behaviour,  and,  in  doing  so,  it  is  only 
necessary  that  it  should  refer  to  what  occurred  at  Portsmouth  when  Mrs. 
Harris  visited  that  place  in  the  month  of  September,  1826.  There  is  a 
great  deal  of  general  levity  of  conduct  and  very  gross  behaviour  on  the 
part  of  Mrs.  Harris;  into  the  particulars  of  which,  it  is  not  necessary 
that  the  Court  should  descend.  The  substantive  chaise  is,  that  an  act 
of  adultery  was  committed  by  her  with  Captain  Latouche,  on  the  .13th 
q{  September,  in  Stanstead-wood,  in  the  neighbourhood  of  Portsmouth. 
The  most  material  witness  in  support  of  this  charge  is  Mrs.  Donald,  and, 
supposing  for  a  moment  that  the  Court  ought  to  give  implicit  credit  to  ' 
her  testimony,  I  am  bound  to  say,  that  the  facts  to  which  she  deposes, 
as  having  occurred  on  this  excursion  to  Stanstead-wobd,  afford  full  and 
complete  proof  of  the  adultery  charged  against  Mrs.  Harris. 

After  stating  the  names  of  the  persons  of  whom  this  party  was  com- 
posed, Mrs.  Donald  deposes  as  follows,  on  the  eighteenth  article: — **  After 
oreakfastinr  at  an  inn,  near  the  woods,  the  party  set  out  thither.  Mrs. 
Harris  evidently  wished  to  remain  behind,  and  did  so.  She  was  uneasy 
at  not  having  Captain  Latouche  all  to  herself,  as  he  sometimes  walked 
with  Miss  Mottley.  As  the  party  neared  the  wood,  Mrs.  Harris  took 
deponent's  arm,  and  still  hung  behind,  and  at  length  proposed  to  depo- 
nent that  they  should  hide  away  from  the  rest  of  3ie  party.  Deponent 
at  first  objected  to  it;  but  Mrs.  Harris  said,  ^  she  would  not  give  a  far- 
thing for  a  party  of  that  kind  without  some  adventure  in  it;'  and  they 
then  got  over  a  bank  into  a  private  part  of  the  wood,  not  open  to  the 

Eublic,  and  out  of  sight  from  the  rest  of  the  party.  While  there,  Mrs. 
[arris  cried  out  <  whoop,'  like  a  child  at  play,  and  sat  herself  down  on 
the  bank  while  deponent  was  ratthering  some  nuts  hard  by.  Mrs.  Har- 
ris at  length  attracted  Captain  Latouche  by  her  calling,  and  he  got  over 
the  bank  and  sat  down  by  her  on  it,  deponent  remaining  behind.  De- 
ponent saw  them  both  reclining  on  the  bank,  his  arm  round  Mrs.  Har- 
ris' waist,  whispering  together,  and  seeing  i^  she  called  to  Mrs.  Harris, 
My^Dg,  <  that  she  (deponent)  was  not  goin^  to  stop  there  all  day,  and 
begged  her  to  come  away.'  Mrs.  Harris  did  not  pay  any  attention  to 
deponent,  who  proceeded  over  the  bank  again  from  the  private  wood 
towards  the  point  where  she  had  expected  to  meet  the  rest  of  the  Pfi^7-/' 
Now,  surely,  if  any  belief  is  to  be  given  to  the  testimony  of  uiis  wit* 
ness,  the  Court  really  knows  not  what  further  proof  it  would  have  to 
convince  it  that  a  fact  of  adultery  did  occur  on  this  occasion.  Here  the 
parties  were  left  together,  at  the  very  moment  when  they  are  seen  in 
the  &ct  of  an  indeoent  fiuniliarity,  reclining  on  .a  bank,  his  arm  round 
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her  waist,  and  whispering  together.  After  they  are  thus  left,  they  hare 
ample  opportunity  of  committing  an  act  of  adultery  if  they  were  so  dis- 
posed. Mrs.  Harris  is  called  upon  by  the  witness  to  come  away;  she 
refuses  to  do  so;  she  does  not  come;  and  the  Court  can  arrive  at  no  other 
conclusion,  but  that  the  adultery  had  almost  b^un  at  the  time  that  this 
witness  quitted  the  scene. 

But,  it  is  said ,  that  implicit  credit  ought  not  to  be  given  to  the  evi-* 
dence  of  Mrs.  Donald,  nor  indeed  to  the  evidence  given  by  any  of  the 
parties,  as  to  the  manner  in  which  Mrs.  Harris  conducted  herself  on  this 
occasion.  The  Court  is  certainly  of  opinion,  that  as  far  as  the  observa- 
tion applies  to  the  testimony  of  Mrs.  Mottley,  Mrs.  Matthews,  and 
Mrs.  Donald,  it  is  bound  not  to  receive  their  evidence  without  a  nice 
examination.  The  Court  does  not  consider  the  whole  of  the  representa- 
tions contained  in  the  evidence  of  Mrs.  Donald  as  positively  proved;  but 
yet  the  Court  does  not  suppose  that  this  witness  came  forward  with  an 
intention  of  giving  a  false  colour  to  the  transactions  of  which  she  deposes, 
•till  her  evidence  appears  to  have  been  given  with  a  feeling  disadvan- 
tageous to  Mrs.  Harris,  and  therefore  if  the  case  rested  on  her  evidence 
alone,  the  Court  might  have  had  a  difBculty  in  forming  a  satisfactory 
opinion.  The  Court  does  not  think,  however,  that  Mrs.  Donald  is  at  all 
contradicted  by  the  other  witnesses  on  any  essential  point:  on  the  con- 
trary, her  evidence  is  confirmed  by  them  all,  on  that  fact  which  is  per- 
haps the  most  material  in  the  case,  namely,  the  continued  absence  of  Mrs. 
Harris  and  Captain  Latouche  from  the  rest  of  the  company^ 

What,  then,  are  the  other  facts  of  the  case  which  lead  the  Court  to  the 
conclusion,  that  adultery  was  committed  on  this  occasion,  and  which 
render  it  probable  that  the  parties  availed  themselves  of  the  opportunity 
thus  afforded?  In  the  first  place,  then,  there  was  an  avowed  attachment 
on  the  part  of  Mrs.  Harris,  a  married  woman,  to  Captain  Latouche,  who 
was  an  unmarried  man.  This  appears  upon  the  evidence  of  several  of 
the  witnesses.  There  are  other  circumstances,  too,  which  are  not  en- 
tirely to  be  left  out  of  the  case,  as  proving  the  disposition  of  Mrs.  Harris 
to  commit  the  crime  of  adultery.  The  letters  which  have  been  exhibit- 
ed are  of  this  nature. 

Now  if  it  had  appeared,  that  before  this  transaction  the  mind  of  Mrs. 
Harris  was  pure,  and  her  conduct  unexceptionable,  the  Court  would 
have  much  more  difficulty  in  coming  to  a  conclusion,  that  she  had  yield- 
ed at  once  to  the  temptation  and  given  a  licence  to  her  passions.  The 
improbability  of  her  at  once  yielding  to  licentiousness,  and  forgetting 
what  was  due  to  common  decency,  as  well  as  to  her  moral  and  religious 
obligations,  would  then  be  much  greater.  But  when  the  Court  read  the 
letters  exhibited  in  the  case  (I  allude  particularly  to  that  one  marked 
No.  5,)  it  was  impossible  they  should  leave  any  doubt  upon  my  judg- 
ment, that  a  mind  more  depraved,  a  disposition  more  likely  to  be  led 
into  temptation,  could  scarcely  exist  in  any  person  than  must  have  ex- 
isted in  the  writer  of  that  letter.  It  will  not  be  necessary  for  the  Court 
to  read  any  part  of  those  exhibits  now;  but  having  read  them,  I  am  not 
prepared  to  say,  that  more  depravity  of  mind,  or  principles  more  com- 
pletely undermined,  could  be  expected  to  be  found  in  any  situation  of 
life,  or  any  rank  of  society.  The  Court  does  not  think  Uiat  a  person, 
who  could  have  written  the  letter  to  which  I  have  already  referred,  and 

S'ven  it  to  a  young  lady  of  fifteen  or  sixteen  years  of  age  to  read,  as 
[rs.  Harris  is  proved  to  have  done,  could  have  possessed  any  scruples 
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of  decency  or  delicacy  which  would  prevent  her  from  indulging  a  cri* 
minal  passion,  whenever  a  convenient  and  practicable  opportunity  of- 
fered. 

The  Court  is  of  opinion,  therefore,  that  the  disposition  and  mind  of 
Mrs.  Harris,  as  proved  by  those  letters,  tend  greatly  to  corroborate  the 
evidence  of  Mrs.  Donald,  and  to  render  the  conclusion  come  to  upon 
her  evidence,  that  Mrs.  Harris  did  commit  the  offence  charged  against 
her,  the  more  probable. 

A  declaration  alleged  to  have  been  made  by  Mrs.  Harris  to  Mrs. 
Mottley,  some  weeks  after  the  excursion  to  Stanstead,  has  been  observed 
upon  as  further  proof  that  adultery  was  then  committed.  The  declara- 
tion was  not  pleaded;  nor  is  the  Court  inclined  to  ascribe  to  it  much 
weight,  certainly  not  all  that  weight  which  the  Counsel  for  Captain  Har- 
ris have  in  argument  demanded  for  it.  There  is  another  part  of  the 
case  however,  which  is  of  great  importance,  as  satisfying  the  mind  of 
the  Court  upon  this  part  of  the  case;  I  refer  to  the  evidence  of  Mr. 
Mottley  on  the  twenty-second  article  of  the  husband's  first  allegation,  (a) 

(a)  In  the  twenty-second  article  of  Captain  Harris*  first  allegation,  it  was  pleaded :*» 
*'That  George  Harris,  havinr  been  in  the  early  part  of  February  18^  at  Portsmouth, 
and  there  for  the  first  time  informed  of  some  part  of  the  conduct  of  Anna  Maria  Uarrisy 
his  wife,  while  she  was  at  Portsmouth,  prior  to  and  af^er  his  return  from  sea,  did,  on  his 
return  home  to  Brompton  Crescent,  on  the  l3th  of  February,  depute  a  friend  to  inform 
Anna  Maria  Harris,  *  that  such  her  misconduct  had  come  to  his  knowledge,  and  that  he 
would  not  again  have  any  intercourse  with  or  see  her  until  she  was'able  to  clear  up  her 
character;'  and  that  he  from  such  time  wholly  ceased  to  lire  and  cohabit  with  his  wife :  and 
that  on  the  23d  of  the  same  month  he  sent  his  children  away.  That  Anna  Maria  Harris 
continued  to  reside  in  her  husband's  house,  occupying  apartments  separate  from  his, 
until  the  20th  of  March  following,  when  Thomas  Mottley,  with  whom  she  had  been 
staving  at  Portsmouth  (as  before  pleaded),  having  been  ami  for  by  her  informed  her^ 
*  thai  he  had  been  made  aeqtuiinied  tmth  every  partimlar  of  her  conduct  during  her  stay  at 
Poriemouthf  and  especially  with  all  that  had  occurred  in  Stanstead  Wood  between  herself 
and  Captain  JRobert  Latouche,'  nat  Anna  Maria  Harris  asked  T%omas  Mottley^  ^frorn 
tnftom  M  had  heard  the  same?*  when  he  reptitdt  ^frem  the  said  Robert  Latouehe  himseff/ 
That  Jnna  Maria  Harris  did  not  deny  the  said  charse  of  Thomas  Mottley^  but  exclaimed, 
'  thai  JRobert  Latouehe  was  a  dirty  scoundrel,  or  mrty  blackguard,*  or  to  that  effect,'  and 
asked  Mottley,  '  whether  her  husband  had  been  informed  of  her  conduct  with  Robert  La^ 
toueheV  That  on  being  told  by  Mottley,  '  that  he  had  not  then  communicated  the  same  to 
George  Harris;*  the  deSared,  *  that  if  he  •mould  not  tell  the  same  to  him,  she  would  immedi- 
ately  leave  hts  house,  and  go  to  her  parents  in  France.'*  and  she  thereupon  did  quit  his  house 
attended  by  Mottley,  and  proceed  to  join  her  parents  in  France,  That  a  long  negociation 
afterwards  took  pUce  in  respect  to  a  formal  deed  of  separation,  but  which  was  broken 
off  by  George  Harris.  That  the  present  suit  was  shortly  afterwards  instituted  by  Anna 
liaria  Harris,  and  Chorge  Harris  was  afterwards  for  the  ftr^  time  informed  by  the  said 
Thomas  Mottley  of  tht  actual  adultery  of  his  wife  with  Robert  Latouehe.^* 

At  the  hearing  of  the  cause,  the  deposition  of  Mr.  Mottley  to  the  two  parts  of  the  abore 
article  (which  are  printed  in  IteHcs)  was  objected  to.  His  deposition  upon  the  second 
part,  and  the  continuation  of  the  first,  are  subjoined,  the  eyidence  to  the  first  part  bdng 
oetuled  in  the  judgment. 

''The  deponent,  as  also  Mrs.  Harris,  remained  at  the  house  of  Captain  Harris  until  the 
morning  ofthe  20th  March,  when  they  left  it  together;  she  to  proceed  to  Dover,  and  he 
to  Portsmouth:  deponent  saw  her  to  the  White  Horse  Cellar.  In  the  intermediate  time 
between  the  15th  and  30th  of  March,  Mrs.  Harris  and  Captain  Harris  lived  senaratdy, 
she  keepinjg  entirely  in  her  own  bed-room,  where  at  her  desire  deponent  haa  several 
further  interviews  with  her,  which  ended  in  an  arrangement  (deponent  acting  by  au- 
thority of  Captain  Harris)  that  she  should  proceed  to  her  mother  and  father  m  France, 
and  deponent  furnished  ner  with  money  for  the  purpose  on  account  of  Captun  Harria. 
In  the  previous  month  of  February  1827,  Captain  Harris  came  down  to  the  house  ofthe 
deponent  alone,  and  told  deponent  that  he  had  come  in  6onse<)uence  of  his  brother,  Mr. 
Henry  Harris  having  informed  him  that  he  had  received  intelligence  of  a  variety  of  im- 
proprieties  committed  by  bis  (Captun  Harris')  wife,  wlule  she  was  staying  at  the  boose 
of  the  deponent!  the  deponent  then  infonned  CaptMn  Harris  aH  that  deponent  ba4 
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The  real  tod  true  question  arisiuff  upon  this  evidence  is,  whether  it  does 
or  does  not  prove  a  confession  of  adultery;  and  in  my  opinion,  the  evi« 
dence  of  Mr.  Mottley  proves  that,  or  it  proves  nothing. 

Before  referring  to  his  testimony,  the  Court  may  observe,  that  it  sees 
no  reason  to  suppose  that  this  witness  has  not  given  a  fair  and  accurate 
account  of  the  transaction  to  which  he  deposes.  Indeed,  the  fact  that 
he  did  not  communicate  what  had  occurred  at  Portsmouth,  at  an  earlier 
period  than  he  did,  to  Captain  Harris,  proves  very  clearly,  I  think,  that 

keard  at  that  time  of  the  conduct  of  lira.  Haniiy  and  which  he  believed  to  be  trae^ 
namely  of  her  walking^  the  streets  in  a  conspicuous  manner,  her  writings  notes  to  different 
officer8».and  of  her  general  conduct  having  been  the  opposite  to  what  it  ought  to  have 
been;  and  Captain  Harris  was,  in  deponent's  presence,  mformed  of  a  variety  of  etrcum- 
stances,  specifying  general  aets  of  Mrs.  Harns*  misconduct,  by  Mrs.  MotUey,  and  depo* 
nent's  daughter,  now  Mrs.  Matthews,  from  whom  deponent  had  chiefly  recdved  the 
information  he  at  that  time  gave  Captain  Harris.  The  deponent  had  not,  at  that  time» 
received  any  information  respecting  the  adultery  of  Mrs.  Harris.  The  deponent  (Mott* 
ley)  continued  to  communicate  with  Captain  Harris  from  time  to  time  (after  he  left 
London  in  March  1837)  on  the  subject  of  the  separation;  and  was.  by  letter  from  Cap« 
tain  Harris,  informed  that  a  suit  of  divorce  had  been  instituted  agunst  him  by  bis  said 
wife  by  reason  of  adultery;  it  was  then  for  the  first  time  that  the  deponent,  by  letter, 
communicated  to  Captain  Harris  that  he  (the  deponent)  had  been  informed  by  Captain 
Bobert  Latouche,  that  he  (Latouche)  had,  after  dinner  on  the  13th  of  September,  1826^ 
in  the  wood  at  Stanstead,  carnal  connection  with  Mrs.  Harris,  while  they  were  separated 
from  the  rest  of  the  party.  The  information  which  the  deponent  so  communicated  to 
Captain  Harris,  he  was  in  possession  of  on  the  I5th  of  March  1837,  at  the  time  of  his 
interview  with  Mrs.  Harris  predeposed  of;  and  it  was  to  that  information  the  defendant 
iHuded  in  Uie  conversation  whidi  he  had  in  the  morning  of  that  day  with  Mrs.  Harria 
already  set  forth;  and  tiie  deponent,  from  the  expresmon  of  resentment  against  Captain 
Latouche  which  Mrs.  Harris  uttered  on  that  occasion,  and  other  her  conversation  depo- 
sed of.  did  at  the  time  and  still  does  believe  that  Mrs.  Harris  understood  that  the  deponent 
iJluded  to  an  act  of  adultery  committed  in  the  wood  at  Stanstead  after  dinner." 

Upon  reading  Mr.  Mottley's  evidence,  an  objection  was  taken  to  the  declaration  de- 
posed upon  this  article: — that  the  first  declaration  was  general;  that  it  applied  to  no 
specific  transaction,  and  furnished  no  inference  of  criminal  conduct;  nor  that  Mrsi 
Harris  knew  to  what  Mottley  alluded;  and  that  the  witness'  communication  by  letter  to 
Captain  Harris  was  no  evidence  of  the  guilt  imputed  to  his  wife; — ^that  Captain  Latouche 
himself  should  have  been  examined. 

On  the  other  hand; — the  twenty-second  article  was  explanatory,  and  the  purport  of 
it  was  to  show  the  conduct  of  the  husband  on  being  informed  of  his  wife's  guilt,  and 
that  a  communication  upon  that  subject  was  made  at  the  time  and  in  the  manner  plead- 
ed. Even  supposing  that  the  declarations  were  not  sltogether  admissible  as  evidence 
of  Mrs.  Harris'  misconduct,  yet  still  (whatever  might  be  their  effect^  her  observations 
were  qmte  admissible:  and  they  proved  knowledge  of  Motdey's  allusion.  Why  was 
this  article  of  the  plea  not  opposed? 
P»  Curiam, 

The  objection  to  this  witness's  deposition  applies  to  two  parts:  in  both  it  is  foundedon 
the  same  prindple--viz.  that  the  examiner  has  taken  down  hearsay,  and  therefore  what 
is  not  properly  admissible  as  evidence.  But  the  Court  has  no  doubt  that  the  convern^ 
tion  whicn  passed  in  Mrs.  Harris*  presence,  and  was  not  denied  by  her,  is  evidence:  it 
cannot  be  considered  as  hearsay;  for  the  declaration  was  addressed  to  her,  and  she  ac- 
quiesced in  it.  In  respect  to  the  communication  towards  the  end  of  Mr.  Mottley's  de- 
position on  the  same  article;  it  certainly  would  have  been  more  convenient  if  the  exam- 
iner had  confined  himself  to  the  language  of  the  plea,  and  taken  down  the  deposition 
in  more  general  terms.  But  the  question  is,  whether  it  is  evidence  at  ail,  and  if  it  be 
so,  whether  it  is  evidence  as  against  Mrs.  Harris.    Now  it  cannot  be  received  as  evi- 

on 
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out  the  whole  of  this  part  of  the  deposition;  it  would,  by  such  a  course,  Le  doing  an 
injustice  to  the  husband,  since  the  Court  has  no  power  of  substituting  that  which  would 
be  more  general  in  its  terms:  it  must,  therefore,  admit  tiiis  communication  to  be  evi- 
dence of  the  manner  in  which  Captain  Harris  was  first  informed  of  his  wife's  alleged 
guilt,^but,  of  guilt,  it  is  no  proof  whatever. 
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1m  was  not  actuated  by  malignant  or  improper  feelings  towards  Mr& 
Harris.  There  is  no  reason^  therefore,  to  suppose,  that  the  account 
which  he  has  given  of  what  took  place  between  him  and  Mrs.  Harris, 
is  too  highly  coloured,  or  given  with  any  improper  bias.  As  this  Court 
attaches  considerable  importance  to  this  conversation,  it  may  be  neces- 
sary to  refer  to  it  more  at  length  than  the  Court  has  done  in  respect  to 
trther  parts  of  the  evidence.  The  witness  Mottley  states: — <<  That  in 
March  1827 j  in  consequence  of  a  letter  from  Captain  Harris  intimatmg 
a  desire  to  see  him,  to  consult  with  him  upon  the  then  existing  difier^ 
ances  between  Captain  Harris  and  his  wife,  the  deponent  came  up  to 
town  from  Portsmouth,  and  whilst  he  was  at  breakfast  with  Captain 
Harris,  at  his  house  in  Brompton  Crescent,  he  received  a  note  from  Mrs. 
Harris'' — which  is  annexed  to  the  witness'  deposition,  <<  expressing  a 
wish  to  see  him,  she  then  occupying  separate  apartments  from  Captain. 
Harris.  After  breakfast  the  deponent  went  up  to  Mrs.  Harris,  who, 
referring  to  the  state  of  separation  in  which  she  was  living  from  her 
husband,  <  complained  that  she  had  been  very  ill,  that  her  friends  had 
deserted  her,  and  that  she  had  not  a  friend  in  the  world,  and  did  not 
know  what  to  do.'  She  also  acknowledged  in  general  terms  that  she 
had  been  very  culpable,  but  did  not  advert  to  any  particular  fact,  or  to 
any  particular  persond'' 

Now,  thus  far,  the  declarations  of  Mrs.  Harris  appear  to  be  quite  in 
accordance  with  the  letter  which  she  had  previously  addressed  to  her 
husband,  and  which  is  annexed  as  an  exhibit  to  his  allegation.  In  that 
letter  also  she  acknowledged  herself  generally  to  have  been  very  im* 
prudent,  but  her  actual  criminality  she  strongly  and  solemnly  denied.(a} 

(a)  This  letttr— pleaded  in  the  S3rd  article  of  Captain  Harris'  aUegation— was  re- 
ceiyed  by  him  two  or  three  days  after  he  had  ceased  to  cohabit  ^th  his  wife  in  Febm- 
aiy  1837$  it  was  as  follows: 

**  My  mind  is  so  distracted  I  must  write:  to  see  yon  I  have  not  strength;  or,  if  you 
turned  me  from  you,  I  would  attempt  it.  Oh  Harris !  what  can  I  aay»  what  can  I  do? 
Hare  you  no  love  for  me  left,  none  that  wiH  urge  you  to  consider  my  wretched  state? 
I  own  to  you  I  have  been  foolisblvi  thoughtlessly  imprudent;  but  as  to  guilt»  not  even 
In  thought — by  all  that  I  have  to  hope  for  in  Heaven;  never^  never  have  I  injured  you. 
My  God  can  witness  how  deep  b  my  sorrow  for  my  faults;  but  did  you  know  my  heart, 
you  would  not  spurn  it.  Oh  Harris !  I  ask  you  in  the  name  of  my  blessed  children  and 
poor  fr.ther  to  forgive  ma.  ^  Was  i  begging  salvation,  I  could  not  implore  it  with  more 
sorrow  for  my  faults,  or  with  a  more  broken  and  penitent  heart  than  I  now  feel.  Hear 
me,  hear  me,  George,  thou  best  of  beings;  and  every  hour  of  my  life  shall  be  for  your 
Ihture  happiness.  I  feel  my  heart  so  nesrly  broken  I  care  not  for  myself  but,  my 
children,  they  are  dearer  to  me  than  my  heart's  blood:  oh  think  of  them,  look  at  my 
poor  Jessie,— your  own  image,  and  pa»lon  her  poor  mother  for  her  poor  sake  in  yeara 
to  come.  Turn  me  not  from  you  to  the  scorn  of  a  heartless  world,  which  would  brand 
me  with  adultery;  and,  what  has  been  my  fault? — ^lightness  of  conduct,  and  that  to  no 
extent  No,  Hams,  your  honour  by  me  was  never  injured,  or  I  would  not  ask  you  to 
look  over  what  is  past.  Tou  will  find  plenty  to  urge  you  to  think  ill  of  me,  you  have 
all  your  friends  near  you,  I  stand  alone  without  one  friend  in  England,  without  one  to 
take  my  part  or  give  me  one  word  of  comfort;  even  Eliza  has  <U»erted  me.  Oh  my 
blessed  father,  what  would  be  his  feelings  did  he  know  the  state  of  his  poor  favorite 
child  whose  conduct  from  her  infancv  he  nas  prided  himself  upon.  He  lovesTOU,  Haiw 
ris,  with  pride  and  affection:  then  break  not  his  poor  heart  by  taking  furoer  steps 
against  mei  forgive  me,  take  me  once  more  to  vour  bosom.  I  love  you,  Geor^  but  yea 
will  not  believe  met  I  have  acted  without  thought,  but  I  have  never  injured  you. 
God  protect  you  for  your  goodness  to  me  since  my  ilhiess:  think  not  I  have  no  heart  to 
feel  and  honour  your  noble  conduct;  still  do  I  hate  to  be  a  burden  upon  you,  nor  would 
If  till  I  get  your  pardon,  ha  in  the  house;  but  my  heart  will  not  let  me  leave  my  poor 
children.  I  know  I  am  innocent  pf  all  crime,  I  defy  all  my  bitter  enemies  to  prove  that 
I  have  ever  oiice,  during  my  stav  at  Mottley's,  been  out  of  his  house  for  one  minute 
akme,  or  any  man  to  aay  I  ever  held  one  instant  private  conversation:  this,  as  I  hope 
for  your  and  my  children's  eternal  happiness  and  my  own,  I  swear.    After  this  a  wo- 
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In  the  same  manner  the  witness,  Mr.  Motiley,  says  <<  that  she  acknow* 
ledged  herself  generally  to  have  been  very  culpable,  but  that  she  did 
not  advert  to  any  particular  transaction,  or  to  any  particular  person. '' 
Afterwards,  however,  <^  the  deponent,  addressing  Mrs.  Harris,  said) 

<  You  mu3t  not  deceive  yourself,  I  know  every  particular  transaction 
that  took  place  during  your  stay  at  Portsmouth,  particularly  what  took 
place  between  yourself  and  Latouche  in  the  wood  at  Stanstead  after 
dinner,  wheii  you  were  absent  from  the  party.'  Mrs.  Harris  looked 
surprised,  and  said,—- <  Did    Latouche  tell  you?'     Deponent  replied, 

<  Yes.'  Mrs.  Harris  then  in  great  anger  said,  *  He'  (meaning  the  arti- 
culate Robert  Latouche)  <is  a  dirty  scoundrel,'  or  used  epithets  to- 
wards him  of  the  like  tenor  and  effect.  Mrs.  Harris  asked,-^<  Does 
George'  (meaning  her  husband)  <  know  it?'  Deponent  said,  <he  did 
not'  Mrs.  Harris  then  said,  <  that  she  knew  it  was  impossible  for  her, 
after  what  had  happened,  to  live  with  Captain  Harris  again  as  his  wife, 
and  that  if  the  deponent  would  undertake  that  no  further  investigation 
of  her  conduct  either  in  London  or  in  Portsmouth  should  take  place, 
she  would  quit  his  (her  husband's)  house.'" 

Now  it  is,  in  my  judgment,  quite  immaterial  in  what  manner  this 
conversation  was  introduced;  the  question  is,  under  what  impression 
Mrs.  Harris  made  this  declaration.  It  is  no  matter,  as  it  appears  to  me, 
whether  it  was  from  the' declarations  of  Captain  Latouche  himself,  or 
from  any  other  quarter  that  Mr.  Mottley  derived  his  information,  or 
whether  he  bad  any  information  at  all  on  the  point  The  real  and  sub- 
stantial question  that  arises  upon  the  evidence  of  Mr.  Mottley  is,  whe- 
tiier  Mrs.  Harris  did  in  fiaict  adopt  what  was  said  by  that  gentleman  as 
to  the  occurrences  in  the  woods  at  Stanstead,  so  as,  in  effect,  to  admit , 
that  she  had  been  guilty  of  adultery.  It  is  quite  clear,  I  think,  that  the 
evidence  of  Mr.  Mottley  is  admissible  for  this  purpose.  In  the  case  of 
>  3  w.  A  •  << Burgess  v.  Burgess,"  2  Consistory  Rep.  233,  4,  a  declaration  of  this 
.  kind  was  given  in  evidence,  and  that  evidence,  though  objected  to,  was 
received  by  Lord  Stowell.  In  the  same  case,  in  reference  to  a  letter 
which  was  not  in  evidence  at  all,  but  which  the  party,  charged  with  - 
adultery,  had  received  from  the  person  with  whom  the  alleged  adultery 
was  committed,  and  which  she  had  showed  to  her  maid-servant,  Lord 
Stowell  said,  when  admitting  the  allegation  in  which  this  transaction 
was  pleaded,  **  It  may  be  of  consequence  to  know  how  she  (meaning 
the  wife)  expressed  herself  on  this  occasion;  there  may  be  something  of 
joint  acknowledgment:"  and  a  little  lower  down,  the  learned  Judge,—. 
after  stating  that  the  husband  had  informed  his  wife  of  the  confession  of 
her  paramour,  and  that  she  admitted  "it  was  too  true:" — says,  "By  this 
acknowledgment  she  adopts  the  confession,  which  was  the  same  as  if  she 

man  may  have  acted  thoughUcBsly  but  not  sniilty :  this  it  all  I  nj  to  yin^cate;  see  me^ 
George,  oh  in  your  heart  yoa  cannot  quite  hate  me.  I  have  lecn  aince  your  return  a 
coldnen  in  your  manners:  this  I,  with  agony  to  my  heart,  thought  arose  from  your  af- 
fections being  placed  on  another;  but  you  say  you  knew  of  my  conduct.  Oh !  had  I 
known  this,  all  should  have  been  explained:  thmk  not,  above  all,  this  letter  is  studied 
or  planned  to  draw  your  compassion,  it  is  the  impulse  of  my  distracted  heart.  See  m^ 
bear  me,  once  more  on  my  knees  I  vow  my  love  for  you  and  ask  your  pardon  wjth  a 
true  and  fervent  heart.  Oh  George,  could  you  ever  ask  mine  and  be  refused?  Forpity 
take  have  mercy  on  your  poor  Avva. 

•*l  have  tried  to  read  this  over,  but  it  ill  expluns  one  half  ny  sorrow  for  yon*  or  one 
half  my  penitence  for  my  faults,  but  I  am  too  ill  to  write  more. 

"  Once  more  receive  me,  and  the  bleasiiiga  of  one  who  has  ever  loved  you,** 
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had  confessed  it  originally  herself,"  Burgess  y.  Burgess,  2  Consist.  Rep. 
935.  notia. 

In  the  present  case,  it  is  not  what  Captain  Latouche  said,  or  whether 
he  said  any  thing:  it  is  what  Mrs.  Harris  said,  either  directly  to  Mr. 
Mottley,  or  by  way  of  inference.  When  Mr.  Mottley  informed  Mrs. 
Harris  ^'  that  she  must  not  deceive  herself,  for  that  he  knew  every  thing 
that  took  place  whilst  she  was  at  Portsmouth,  and  particularly  in  the 
wood  at  Stanstead;  she  looked  surprised,  and  asked,  whether  Latouche 
had  told  him;  and  upon  Mr.  Mottley  giving  her  to  understand  that  he 
had,  she  said,  in  great  aneer,  that  Latouche  was  a  dirty  scoundrel." 
Now,  the  anger  which  Mrs.  Harris  evinced  on  this  occasion,  may  be 
somewhat  doubtful.  There  may  have  been  some  familiarity  short  of 
adultery  in  the  wood  at  Stanstead,  and  which  she  was  indisnant  that 
Captain  Latouche  should  have  disclosed;  but  she  goes  on  to  a^,  <<Does 
Greorge  (meaning  Captain  Harris)  know  it?"  and  immediately  after  she 
says,  ''Now  I  know  it  is  impossible  for  me  ever  again  to  live  with  my 
husband  as  his  wife,  I  must  quit  his  house,  and  I  am  ready  to  do  so  now 
if  you  will  undertake  that  there  shall  be  no  further  investigation  of  my 
conduct."  • 

Previous  to  the  declaration  thus  made  to  Mr.  Mottley,  Mrs.  Harris 
had  acknowledged  that  she  had  been  guilty  of  levity,  and  had  committed 
repeated  improprieties.  These  admissions  are  to  be  found  in  her  letter 
addressed  to  Captain  Harris,  to  which  I  have  already  adverted:  up  to 
this  moment  she  had  denied  that  the  ultimate  result  had  occurred;  and 
because  the  ultimate  result  had  not  occurred,  she  continued  to  entertain 
hopes  of  a  reconciliation  with  her  husband;  but  when  she  was  given  to 
believe  that  what  passed  with  Captain  Latouche  in  the  wood  was  known 
to  Mr.  Mottley,  and  probably  to  her  husband,  she  abandoned  all  hope 
of  a  reconciliation;  and  said,  ''it^was  impossible  that  she  and  her  hus- 
band should  ever  come  together  again,  or  that  he  should  ever  again  receive 
her  as  his  wife  after  what  had  happened,  and  that  she  was  prepared  to 
quit  his  house."  Now  it  is  the  opinion  of  the  Court,  that  Mrs.  Harris 
would  never  have  so  expressed  herself — that  she  would  never  haVe 
abandoned  the  idea  of  being  reconciled  to  her  husband,  and  taken  again 
to  live  with  him  as  his  wife — if  she  had  not  thought  that  there  was  proof 
of  her  having  committed  actual  adultery,  and  that  her  husband  had  dis- 
covered, or  was  sure  to  discover,  that  proof.  I  think  that  the  whole  of 
her  conduct  corroborates  this  view  of  the  case,  and  more  particularly 
the  circumstance  of  her  leaving  her  husband's  house  forthwith  and  pro- 
ceeding to  join  her  refations  in  France. 

This  is  the  evidence  of  Mr.'  Mottley;  and  if  it  be  considered  to  f 
amount  to  a  confession,  it  leaves  no  doubt  remaining  on  this  part  of  the 
case.  It  has  been  held  that  confession,  when  perfectly  free  from  all 
taint  of  collusion,  when  confirmed  by  circumstances  and  conduct,  as 
this  admission  is,  ranks  amongst  the  highest  species  of  evidence.  It  has 
been  so  held  on  different  occasions.  It  was  most  truly  stated  by  Lord  v' 
Stowell,  in  the  case  of  Mortimer  v.  Mortimer,  2  Consistory  Reports, 
315,  ''  that  the  Court  was  inclined  to  view  confession,  when  not  af- 
fected by  collusion,  as  evidence  of  the  greatest  importance;"  and  the 
grounds  upon  which  the  Court  laid  down  this  principle  are  too  obvious 
to  need  any  explanation. 

Upon  a  combination,  then,  of  all  the  various  circumstances  of  the 
present  case, — ^Mrs.  Karris'  want  of  regardfor  her  husband — ^her  riepeated- 
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ly  avowed  attachment  to  Captain  Latouche — their  absence  from  the  teat 
of  the  company  during  the  visit  to  Stanstead  Wood — ^the  total  want  of 
moral  feeling  on  the  part  of  Mrs.  Harris,  her  disposition — so  clearly 
pourtrayed  by  her  letters  and  conduct,— if  not  to  devote  herself  to  tbei 
gratification  of  her  passions,  at  least  to  act  in  a  manner  inconsistent  with 
the  preservation  of  her  purity  of  mind;  taking  then,  all  these  circum*^ 
stances  into  consideration,  together  wilii  the  letters  proved  to  have  been 
written  by  Mrs.  Harris— *her  declarations,  her  admissions,  and  the  situ* 
ation  in  which  Mrs.  Harris  and  Captain  Latouche  were  left  in  the  wood 
at  Stanstead>  amounting,  as  I  have  already  remarked,  almost  to  an  inci- 
pient act  of  adultery,  the  Court  does  not  hesitate  in  pronouncing,  that 
the  accusation  of  adultery  against  Mrs.  Harris,  has  been  fully  and  satis- 
factorily substantiated. 

The  Court  has  now  then  to  consider,  whether  any  circumstances  have 
been  proved  in  the  case,  which  are  su£Scient  to  prevent  the  husband 
from  obtaining  that  remedy  which  the  law,  in  the  absence  of  any  such 
circumstances,  would  afibrd  to  him?  Captain  Harris  has  been  accused  of 
cruelty  and  of  criminal  neglect  These  are  the  chai^^  against  him, 
and  I  must  here  observe  that  the  first  of  those  charges  has  been  intro- 
duced at  a  late  period  into  the  case.  The  charge  of  cruelty  was  no  part 
of  the  original  gravamen.  The  citation  states  the  suit  to  have  been 
/o,  brought  by  the  wife  for  adultery  alone.  ^^  The  charge  of  cruelty,  there- 
r  tcJi-  ^^^^f  ^^^  "o^  pleaded  in  the  libel,  nor  could  it  indeed  have  been  pleaded 
*  '  '  responsively  to  the  allegation,  admitted  on  behalf  of  the  husband,  charg- 
^*  ing  Mrs.  Harris  with  adultery;  for  there  is  no  point,  as  it  appears  to 
me,  more  settled,  than  that  cruelty  cannot  be  pleaded  in  bar  of  a  charge 
of  adultery.  The  charge  of  cruelty,  then,  in  this  case  arose  incidentally 
upon  interrogatories  put  to  one  of  the  witnesses,  viz.  Sarah  Saunders, 
the  cook:  and  having  arisen  in  this  way.  Captain  Harris  had  no  oppor- 
tunity of  defending  himself  against  it  As  I  before  observed,  even  if 
this  charge  were  proved,  it  would  not  be  sufficient  to  repel  the  adultery 
committed  by  the  wife;  and  such  being  the  case,  the  Court,  I  tiUnk,  is 
relieved  from  the  necessity  of  entering  into  a  further  investigation  of 
this  charge.  ^  ^ 

^Ascff.     With  respect  to  the  next  charge,— that  of  criminal  neglect,  pleaded 
to  have  begun  nearly  at  the  commencement  of  the  married  life  of  these 
parties,  the  Court — upon  considering  the  whole  of  the  evidence  adduced 
Q^.         in  support  of  this  charge — is  of  opinion  that  it  is  an  antiquated  charge, 
V  and  wholly  unsustained  by  sufficient  testimony.  This  charge  is  founded 

upon  the  reception  of  Captain  Vincent — an  old  and  intimate  friend  of 
Captain  Harris — (who  was  present  at  the  marriage  of  the  parties,)  at  his 
cottage,  at  Fulmer,  after  this  officer  had  been  confined  with  a  severe 
-X  rheumatic  attack.  It  is  alleged  that  at  this  period  Captain  Harris  was 
guilty  of  criminal  negligence,  by  leaving  his  wife  in  this  cottage,  which 
was  very  small,  alone  with  Captain  Vincent  for  days  and  nights  to^ 
ther;  but  it  is  proved  by  Captain  Vincent,  to  whom  the  Court  does  give 
credit,  that  during  his  stay  with  the  parties  at  Fulmer,  Captain  Harris 
never  slept  away  from  home  on  any  occasion.  The  Court  is  of  opinion, 
then,  that  there  is  no  foundation  for  any  part  of  this  charge;  nor  does  it 
think  there  i^  any  foundation  for  charging  him  with  any  want  of  due 
consideration  and  caution  in  regard  to  his  wife's  comfort  and  accommo- 
dation at  a  subsequent  period. 

When  Captain  Harris  was  appointed  to  the  command  of  the  Hussar 
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fiiffABf  hia  publio  duty  obliged  him  to  proceed  to  the  West  ladies^  and 
it  10  in  evidence,  that  he  then  left  Mrs.  Harris  living  at  Fulmer  Heath, 
and  in  the  neighbourhood,  and  under  the  protection  of,  her  own  parents. 
Captain  Harris,  therefore,  was  not  to  blame,  .if  a  separation  between 
Mrs.  Harris  and  her  parents  afterwards  became  necessary  under  any  cir- 
cumstances, nor  was  it  incumbent  upon  him  to  grant  permission  for  )}i^ 
wife  to  proceed  to  France,  even  if  he  could  have  perceived  or  anticipated 
the  catastrophe  which  did  occur,  and  which  induced  the  parents  of  Mnu 
Harris  to  leave  this  country.  The  conduct  of  Captain  Harris,  therefore, 
in  this  particular,  does  not,  as  it  appears  to  my  mind,  justly  subject  him 
to  any  imputation. 

The  most  serious  consideration,  as  regards  the  conduct  of  Captain  Har- 
ris towards  his  wife,  still  remains  behind.  It  has  been  alleged,  and  it  is 
in  proof,  that  Captain  Harris  introduced  his  wife  to  Mrs.  Cary,  who  was 
at  that  time  actually  living  in  a  situation  which  the  Court  must  consider 
highly  immoral  and  improper,  and  which  could  not  have  rendered  her 
a  nt  acquaintance  for  the  wife  of  a  British  o£Bcer. 

To  what  extent  Captain  Harris  wished  this  intimacy  to  go  between 
his  wife  and  Mrs.  Cary,  does  not,  I  think,  very  clearly  appear,  though, 
it  has  been  a  matter  of  much  discussion.  It  has  been  contended  on  the 
part  of  Captain  Harris,  that  he  wished  to  restrain  the  acquaintance  within 
▼ery  narrow  limits.  But  if  such  were  his  wishes  on  the  subject,  it  ap- 
pears that  his  conduct  was  not  quite  in  unison  with  them;  K>r  we  find 
that  having  introduced  Mrs.  Cary  to  his  wife  before  he  left  England, 
upon  his  return  from  the  West  Indies,  he  and  Mrs.  Harris  took  up  their 
residence  at  her  house,  where  they  remained  for  a  considerable  time— it 
is  immaterial  to  state  precisely  how  long,  but  the  evidence  shows  that 
Captain  Harris  and  hirwife  resided  there  for  several  weeks.  It  is  true, 
that  Captain  Harris  had  been  acquainted  with  Mrs.  Cary  for  many  years, 
and  that  his  brother,  with  his  children,  was  residing  under  the  same 
roo£ 

On  this  state  of  facts,  the  next  consideration  is  the  law  agplicable  to  j^ 
those  facts.  ^'Upon  this  point,  and  upon  the  inference  arising  from  the^.^^^' 
application  of  the  law  to  such  facts,  I  have  no  hesitation  in  saying,  that^ 
the  Court  has  bestowed  much  and  painful  consideration.^'  On  the  one 
hand,  the  Court  is  most  desirous  not  to  relax  the  obligation,  which  the 
law  imposes  upon  the  husband,  cautiously  to  protect  and  guard  his  wife 
from  all  associations  that  might  expose  her  purity  to  hazard:  or,  by  low- 
ering her  standard  of  female  virtue,  prepare  the  way  for  the  inroads  of 
the  seducer.  If  indeed  the  Court  is  not  sufficiently  alert  in  m^ntaining 
the  necessity,  on  the  part  of  the  husband,  of  jealously  watching  over  the 
society,  conduct,  and  habits  of  his  wife,  it  may  occasion  an  irreparable 
uijury  to  the  great  bonds  of  domestic  happiness  and  peace.  On  the  other 
hand,  the  Court  is  equally  anxious  to  introduce  no  new  rule  of  law,  and 
not  to  strain  any  admitted  principle  of  law  beyond  those  limits  which 
have  been  affixed  by  the  wisdom  of  its  predecessors,  and  by  the  Judg^ 
of  superior  courts.  If  there  be  defects  or  inconveniences  in  the  present 
state  of  the  law,  it  is  infinitely  better  they  should  be  left  apparent  for  the 
wisdom  of  competent  authority  to  remedy,  than  that  individual  Judges 
should  accommodate  the  law  to  their  own  notions  of  convenienco,  and 
by  compromising  admitted  principles  leave  all  in  doubt  and  uncertainty. 
The  conduct  of  Captain  Harris  in  introducing  his  wife  to  Mrs.  Cary  has 
been  termed  criminal  neglect,  but  this  expression  is  much  too  indefinite 
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to  enable  the  Court  with  any  precision  to  measure  out  the  legal  conse- 
quences of  such  conduct 
I  w  The  principle  which  I  find  established,  as  applicable  to  the  present 

case,  IS,  that  connivance  and  collusion  destroy  all  claim  to  a  remedy  by 
way  of  divorce.  This  was  held  in  the  case  of  "  Forster  v.  Forster,"  1 
Consist  Rep.  144,  and  in  a  variety  of  other  cases;  and  it  is  foubded  on 
the  obvious  principle,  that  no  man  has  a  right  to  ask  relief  from  a  Court 
of  Justice  for  an  injury  which  he  was  chiefly  instrumental  in  effecting 
himself.  Volenti  non  fit  injuria.  This  principle  is  very  clearly  es- 
tablished; but  what  degree  of  neglect,  however  culpable,  short  of  an  ac- 
tual and  voluntary  exposure  of  the  wife  to  the  seduction  of  an  adulterer, 
would  be  sufficient,  in  order  to  bar  a  suit  for  divorce  bjr  reason  of  adul- 
tery, is  nowhere  hdd  down,  at  least  with  that  distinctness  and  precision 
which  would  furnish  a  safe  guide  for  the  Court  to  act  upon.  The  Court 
certainly  does  not  recollect  any  case  of  the  kind;  but  it  can  conceive 
that  a  case  might  arise  of  such  wilful  neglect,  or  rather  exposure,  as 
might,  without  proving  actual  connivance,  possibly  bar  the  husband  of 
all  remedy  by  a  divorce.  A  husband  might  introduce  his  wife  to  society 
80  abandoned,  and  expose  her  to  risks  so  great,  as  to  render  a  deviation 
from  the  paths  of  chastity  the  most  probaole,  if  not  the  necessary,  con- 
sequence. Under  such  circumstances,  perhaps,  the  Court  would^  not 
wait  for  proof  of  actual  connivance  on  the  part  of  the  husband,  but  would 
hold  him  to  the  consequences  of  his  own  conduct,  when  the  adulterous 
connexion  arose  from  the  society  and  temptations  to  which  he  had  intro- 
duced his  wife. 
j^  In  the  present  case,  beyond  the  fact  that  Mrs.  Cary  was  living  in  a 
condition  which  the  law  can  never  sanction,  however  high  the  connexion 
may  be,  there  is  nothing  proved  to  her  disparagement  There  is  no 
evidence  to  show,  that  through  her  introduction,  or  under  her  roof, 
Mrs.  Harris  experienced  any  contamination  of  mind  from  loose  conver- 
sation, or  was  exposed  to  the  wiles  of  a  seducer.  The  adultery  of  which 
the  Court  has  pronounced  her  guilty,  is  wholly  unconnected  with  her 
acquaintance  with  this  lady;  it  neither  emanated  from  her  directly  or 
indirectly;  if  it  had,  the  case  might  be  subject  to  very  different  consi- 
derations. Under  such  circumstances,  the  Court  feels  it  too  much  to 
presume,  that  to  this  acquaintance  is  to  be  attributed  Mrs.  Harris'  dere- 
liction of  her  connubial  duties:  it  cannot  find  any  principle  or  precedent 
which  would  warrant  it  in  saying,  that  the  introduction  to  such  an  ac- 
quaintance alone  amounts  to  connivance,  or  gives  the  wife  a  licence  to 
indulge  her  criminal  passions  without  affording  to  the  husband  such  re- 
lief as  this  Court  can  administer. 

The  Court  cannot  but  lament  that  Captain  Harris  should  not  have  en- 
tertained a  nicer  sense  of  the  delicacy  due  to  the  character  of  his  wife: 
but  it  does  not  conceive  that,  under  all  circumstances,  the  law  visits  his 
want  of  caution  with  so  serious  a  penalty  as  to  leave  him  without  reme- 
dy for  her  profligacy. 

Taking  Uien  the  whole  of  this  case  into  consideration,  I  am  of  opinion 
that  the  libel  charging  Captain  Harris  with  adultery  has  not  been  proved; 
but  that  Captain  Harris  has  proved  the  fact  of  adultery  charged  against  his 
wife  in  his  allegation,  and  I  therefore  pronounce  that  he  is  entitled  to 
the  separation  which  he  prays. 
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ARCHES  COURT  OF  CANTERBURY. 

BUTT  V.  JONES.— p.  417. 


On  Appeal. 

A  faculty  (for  annexing  a  pew  to  a  measiiaflpe)  obtained  by  surpriBe  and  undue  contriv- 

ance»  may  De  revoked. 


PBEROGATIYE  COURT  OF  GANTEBBUBT. 

GLYNN  V,  OGLANDER.— p.  428. 
On  Admission  of  an  Mlegatiori. 

Probate  cannot  be  granted  of  a  paper  having  nothing  to  give  it  a  testamentary  characteri 
and  not  intended  to  operate  upon  the  death  of  the  writer;  but  to  effect  a  gift  inter  wwm, 

Jani:  Mary  Oolander,  late  of  Oxford,  died  on  the  27th  of  January^ 
1829,  a  widow.  She  left  her  last  will  bearing  date  the  21st  of  Novem- 
ber, 1825,  and  also  a  testamentary  paper  writing  of  the  tenor  following: 

"My  dear  Sir, 

<<  Wish  to  contribute  something  to  those  poor  children  of  the  two 
destitute  families  I  do  beg  you  to  m  the  bes  mode  of  doing  so  I  would 
sell  out  5000 

[The  remaining  three  lines  could  not  be  deciphered  with  accuracy; 
but  they  were  conjectured  to  be: — <^  thousand  pounds  for  that  purpose, 
which  I  beg  you  to  divide  between  them.  I  rejoice  that  the  Hays  will 
be  here  so  soon.''] 

<^  Much  yours, 

"J.  M.  0.'' 

<^  Female  children  or  all  the  children  la)  of  Robert  Bathiurst  and 

SperecBti 

Mrs.  De  Crespigny^500  cr  {b)  5000  stock  to  be  sold  for  their  benefit'^ 

Superscribed 

"Wm.  Bragge,  Esq." 

This  paper  writing  was  propounded  as  a  codicil  by  Susanna  Margaret 
Glynn,  an  executrix  of  the  deceased's  will.  The  allegation,  in  sub- 
stance, pleaded:— 

1.  The  death  of  Mrs.  Oglander;  and  that  by  her  will,  dated  the  21st 

{Of  h)  The  worda  and  figures  in  italics  were  strud:  through  with  a  pen.    See  the  4th 
artide  of  the  allegation. 
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of  November,  1825,  she  specifically  bequeathed  1690/.  four  per  cents. ; 
33,500/.  three  per  cent  reduced  annuities,  leaving  6100/.  of  the  same 
stock,  and  the  residue  of  her  other  effects,  being  at  the  date  of  her  will, 
about  4000/.,  chargeable  under  her  will,  with  annuities  of  175/.,  and 
other  legacies  and  charges,  to  Frances  Dorothea  Oglander  and  Susanna 
Margaret  Glynn.  That,  after  the  date  of  the  will,  she  invested,  in  the 
three  per  cent  reduced  anuuities,  about  SOOOf. 

2.  That  the  Reverend  Robert  Bathurst  died  suddenly  on  the  24th  of 
December,  1828,  leaving  a  widow,  two  sons,  and  eight  daughters,  al- 
most destitute;  that  Mrs.  De  Crespigny  (Mr.  Bathurst's  sister)  the  god- 
daughter of  Mrs.  Oglander,  was  also  in  distressed  circumstances,  and 
had  two  infant  sons  and  was  pregnant  at  the  time  of  the  deceased's 
death.  That  on  the  12th  or  13th  of  January  last,  the  deceased  express- 
ed, to  Mr.  Bragge,  their  cousin,  compassion  for  the  destitute  condition 
of  the  two  families. 

3.  That  on  the  16th  of  January  the  deceased,  who  was  in  the  72d 
year  of  her  age,  having  been  previously  indisposed,  was  confined  to^er 
bed|  Miss  Gray^  her  friend,  attending  her.  That  on  the  evening  of  the 
25th,  the  deceased  desired  writing  materials  to  be  brought  to  her;  that 
she  was  raised  in  bed,  and  then  wrote  part  of  the  paper  writing  pro- 

Kunded,  which  by  her  dhrections.  Miss  Gray  sealed  and  addressed  to 
r.  Bragge,  the  deceased  observing,  **  that  it  was  not  so  urgent  as  to  be 
sent  immediately;  that  to-morrow  morning  would  be  time  enough." 

4.  That  on  the  morning  of  the  26th,  Mr.  Bragge  called,  and  request- 
ed Miss  Gray  to  inform  the  deceased  that  he  required  further  instruc- 
tions; that  the  deceased  declined  seeing  Mr.  Bragge,  but  informed  him 
tfarouglb  Miss  Gray  ^  thiU;  the  money  was  intend^  for  the  two  poor  fa- 
milies of  the  late  Robert  Bathurst  and  Mrs.  De  Crespigny;"  that  Miss 
Gray  then  wrote  in  Mr.  Bragge's  presence,  at  the  foot  of  the  deceased's 
note,  <^  female  children  or  all  the  children  of  Robert  Bathurst  and  Mrs. 
De  Crespigny  500  or  5000  stock  to  be  sold  for  their  benefit:"  which 
memorandum  she  afterwards  altered,  by  erasures  and  by  an  interlinea- 
tion, upon  further  inquiries  of,  and  explorations  from,  the  deceased. 
That  the  deceased  then  directed  Mr.  Bragge  to  send  for  a  power  of  at- 
torney for  the  sale  of  the  etook;  and  added,  ^^l  feel  the  most  for  the 
poor  Robert  Bathorsts;  but  Caroline  (Mrs.  De  Creroigny)  is  my  god- 
daughter:" and  in  the  afternoon  of  the  same  day,  alluding  to  the  same 
subject,  she  said,  <<  the  stocks  are  very  high,  it  will  produce  a  good  sun." 
It  was  furU&er  pleaded,  that  the  deceased  (it  was  believed)  did  not,  nei- 
thar  did  Mr.  Bragge,  nor  Miss  Gray,  know,  that  Mrs.  De  Crespigny 
had  not  a  female  child. 

5.  That  the  deceased  thought  her  illness  likely  to  be  of  long  continu- 
aoee;  that  she  gradually  becaoie  weaker,  and  died  about  six  <('cIock  on 
the  following  morning,  viz.  the  27th  of  January.  That  on  the  26th, 
Mr.  Bragge  wrote  to  Snow  &  Co.,  the  deceased's  bankers,  for  a  power 
of  attorney,  which  arrived  by  return  of  post 

6.  Pleaded  the  hand-writing  of  the  deceased;  and  exhibited  Mr. 
Bragge's  letter  and  the  power  of  attorney.  The  allegation  concluded 
with  a  prayer,  that  the  paper  writing  propounded  might  be  pronounced 
for  as  a  codicil  to  the  deoeased's  will. 

Luahingion  for  the  allegation. 
The  King^s  Advocate  contra. 
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Jin>GllfSNT. 

Sir  John  Nicholl. 

Considerable  difficulties  present  themselves  in  this  case,  arising  from 
the  form  and  contents  of  the  instrument  propounded.  Courts  of  probate 
have  gone  considerable  lengths  to  give  effect  to  instruments^  as  testa- 
mentary, notwithstanding  their  form,  where  the  intention,  that  they 
should  take  effect  upon  death,  has  been  manifest.  But  I  do  not  recol- 
lect a  case,  (and  the  learned  Counsel  in  support  of  the  allegation  admits 
he  is  not  able  to  point  one  out,)  where  a  paper,  not  made  to  depend  on 
that  event  as  necessary  to  give  it  consummation,  has  been  admitted  to 
probate. 

Here,  the  paper  propounded  iB  in  the  form  of  a  letter  to  a  friend,  the 
writer  wishing  to  do  something  for  the  benefit  of  two  families  who  are 
there  mentioned.  The  instrument  itself  is  hardly  intelligible  for  that 
purpose;  but,  independent  of  that  circumstance,  itie  whole  history. and 
extrinsic  evidence,  as  laid  in  the  plea,  show  that  it  was  not  a  testamen- 
tary act,  but  a  sale  of  stock  for  some  immediate  purpose,  and  to  take 
place  inter  vivos.  If  the  former  were  intended,  why  should  the  de- 
ceased have  directed  a  power  of  attorney  to  be  sent  for?  The  parol  de- 
clarations, pleaded  in  the  fourth  article,  are  full  and  detailed;  but  they 
are  of  no  effect  except  as  explanatory  of  the  objects  and  amount  of  her 
intended  bounty:  the  character  of  the  paper  must  depend  on  the  paper 
itself;  it  is  not  addressed  to  her  executors;  it  has  no  reference  to  the 
will;  no  reference  to  herdeath.  The  whole  tenor  of  the  conversations 
and  explanations  is,  that  the  benefit  was  intended  as  a  present  gift. 

There  are  some  circumstances  in  this  case  from  which  the  Court  would 
feel  strongly  disposed  to  wish  it  could  give  effect  to  the  instrument  pro- 
pounded; but  the  Court  must  indulge  no  such  wishes  at  the  expense  of 
the  residuary  legatee.  To  pronounce  for  this  paper  would  be  going  a 
atep  beyond  any  former  case.  An  instrument,  conveying  a  benefit, 
whatever  form  it  may  assume^  if  it  has  the  character  of  a  testamentary 
paper  to  be  consummated  by  deaths  may  be  admitted  to  probate,  (a)  In 
the  present  instance,  the  whole  substance  of  the  transaction  is  to  sell 
stock  for  the  benefit  of  the  parties  named  in  the  paper;  and  this  sale  is 
to  take  place  not  by  her  executors,  but  by  herself;  not  on  her  death, 
but  immediately ^-^as  soon  as  the  power  of  attorney  could  effect  it  Upon 
these  grounds  I  cannot  consider  ikis  paper  as  testamentary;  and  I,  there- 
fore, r^ect  t£e  allegation* 

Allegation  rejected* 

(c)  See  MMtemum  y.  Maberly,  iapra»  103.  et  9eq. 
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GROOM  and  EVANS  v.  THOMAS  and  THOMAS.— p.  433. 

When  the  deceased  was  admitted  to  have  been  infline  before  the  execution  of  two  as- 
serted wills,  and  where  tl&ere  was  evidence  of  delusion  and  other  tndKeis  of  derange- 


HieDt  ezistii^  shortly  beibre,  as  well  as  subsequent  to  ttie  acts,  proot  oi  caimnes^ 
and  of  his  d^g  formal  matters  of  business,  under  the  sanction  or  his  family,  are  not 
sufficient  to  rebut  the  presumption  against  lAte  papers. 
Brery  person  is  presumed  sane  tillahown  to  have  become  insane:  the  presumption  then 
chevies,  and  a  party  settiiq^  up  any  iMlrument  eieeuted  after  the  existence  ^  insa- 
nity, has  the  burthen  of  proof  cast  on  him,  and  must  show  the  mind  perfectly  re« 
stored,  and  delusion  removed. 
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In  ciyil  suits  the  law  avoids  eyety  act  done  during  the  period  of  lunacy*  eren  though 
8ucl\^act  cannot  be  connected  with  the  influence  of  the  insanity. 

Robert  Thomas,  late  of  Fleet  Street,  Silk  Mercer,  the  party  de- 
ceased, died  on  the  16th  of  January,  1828:  and  the  present  suit  was 
instituted  by  Thomas  Groom  and  Robert  Evans,  executors  named  in  a 
will  of  the  deceased  bearing  date  the  4th  of  July,  1826,  against  John 
Thomas,  brother,  and  Thomas  Thomas,  nephew  of  the  deceased,  two 
of  the  executors  named  in  a  former  will  dated  the  27th  of  August 
1825. 

Lushington  and  Pickard  in  support  of  the  will,  dated  the  4th  of 
July,  1826. 

The  King's  Advocate  and  jlddams,  contra. 

Judgment. 

Sir  John  Nicholl. 

The  point  in  this  cause  is  the  ^nity  or  insanity  of  the  testator,  a  sort 
of  case  which  always  depends  on  its  own  particular  circumstances.  The 
principle  of  law  applicable  to  such  a  question  admits  of  no  controversy. 
Every  person  is  presumed  to  be  sane  until  it  is  shown  that  he  has  be- 
come insane:  the  presumption  then  changes:  it  is  presumed  that  he  con- 
tinues of  unsound  mind,  and  the  party  setting  up  any  instrument  exe- 
cuted after  insanity  has  manifested  itself,  has  ue  burthen  of  proof  cast 
upon  him:  he  must  show  recovery,  and  he  must  show  not  merely  that 
the  party,  whose  act  is  the  subject  of  inquiry,  was  restored  to  a  state  of 
calmness,  and  to  the  ability  of  holding  rational  conversation  on  some 
topics,  but  that  his  mind,  having  shaken  off  the  disease,  was  again  be- 
come perfect,  was  sound  upon  all  subjects,  and  that  no  delusion  re- 
mained. 

It  is  sometimes  supposed  that  rules  respecting  testamentaiy  law  pre- 
vail in  this  court  dinerent  from  the  principles  held  in  other  courts;  but 
that  is  not  so:  and,  to  show  the  concurrence  of  opinion  in  all  courts 
upon  the  present  subject,  I  will  refer  at  some  length  to  the  report  of  the 
case  of  the  Attorney  General  v.  Parnther,  3  Brown's  C.  C.  441.  The 
very  marginal  title,  "  general  principles  on  cases  of  insanity,'*  shows, 
that  the  observations  contained  in  it,  are  of  very  extended  applicabi- 
lity. 

The  case  stated,  ^Uhat  Frances  Barker,  by  a  power  of  attorney  duly 
executed  on  the  14th  of  December,  1780,  impowered  John  Barker,  her 
late  husband,  to  receive  certain  dividends;  that  before  that  day  she  was 
of  unsound  mind,  had  ever  since  continued  so,  and  was  kept  in  confine- 
ment; that  the  husband  received  the  dividends,  made  his  will,  and  ap- 
pointed the  defendant  executor;  that  a  commission  of  lunacy  had  issued 
against  Frances  Barker,  and  that  it  was  found  she  had  been  a  lunatic^ 
without  lucid  intervals,  from  the  17th  of  December  1783.'' 

So  that  this  verdict  did  not  embrace  the  time  when  the  power  of  at- 
torney was  made,  the  validity  of  which  was  in  dispute. 

The  prayer  was  for  an  account  of  the  dividends  received  by  the  late 
husband  under  the  letter  of  attorney:  and  the  defendants  admitted  that 
they  knew  Frances  Barker  had  been  occasionally,  before  the  execution 
of  the  power  of  attorney,  disordered  in  her  mind,  but  that  she  appeared 
to  the  subscribing  witnesses,  at  the  execution  thereof,  to  have  the  use 
and  enjoyment  oi  her  senses  and  mental  faculties  sufficiently  strons  to 
fully  understand  and  comprehend  the  nature  of  the  acts  she  then  did; 
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And  that  before  she  executed  it,  they  explained  the  nature  and  effect  of 
it,  and  expressly  asked  her  if  she  did  it  with  her  free  will  and  consent, 
which  she  readily  answered  she  did. — On  an  issue  at  law  being  directed, 
the  cause  was  tried  before  Lord  Eenyon  and  ai  special  jury.  A  great 
deal  of  evidence  was  given,  by  Mrs.  Barker's  attendants,  to  prove  ge- 
neral derangement,  though  wiUi  intervals  of  sense.  On  the  other  hand, 
her  being  perfectly  sound  and  competent  at  the  time  of  the  execution  of 
the  instrument  was  spoken  to  by  the  subscribing  witnesses  and  others, 
in  habits  of  intimacy  with  her,  that  she  had  also  frequent  intervals  in 
which  she  was  perfectly  competent  to  do  any  rational  act  '^  There  was, 
therefore,  strong  evidence  of  general  competency,  and  of  the  absence  of 
derangement  when  the  instrument  was  executed:  and  the  jury,  without 
hesitation,  found  that  Mrs.  Barker  was  of  perfectly  sound  mind  at  the 
execution  of  the  power  of  attorney.  Lord  Kenyon,  however,  differed 
from  the  jury:  he  thought  there  was  not  proof  of  a  sound  mind:  and 
upon  an  application  for  a  new  trial,  the  case  was  very  elaborately  argued; 
and  in  delivering  his  opinion,  Lord  Chancellor  Thurlow  entered  very 
\  '  fully  into  the  question;  a  new  trial  was  granted;  and  upon  the  second 

trial,  the  instrument  was  held  to  be  invalid,  (a) 

The  case,  then,  of  the  Attorney  General  v.  Parnther  clearly  shows,  ^ 
that  Lord  Eenyon  (who  differed  from  the  jury),  and  Lord  Thurlow 
(sitting  in  a  court  of  equity)  two  great  authorities — ^laid  down  principles 
and  doctrines  precisely  such  as  are  held  in  these  Courts,  and  must  go-  " 
▼em  the  case  before  me.     Another  rule  of  law  is,  that,  in  civil  suits,  it 
is  not  necessary  to  trace  or  connect  the  morbid  imagination  with  the  act 
itself.     If  the  mind  is  unsound,  the  act  is  void.     The  law  avoids  every 
act  of  the  lunatic  during  the  period  of  the  lunacy,  although  the  act  to  be 
avoided  cannot  be  connected  with  the  influence  of  the  insanity,  and  may  *^ 
be  proper  in  itself.     This,  indeed,  is  also  to  be  collected  from  the  case 
that  I  have  already  quoted. 

In  the  present  instance  the  fact  is  admitted  and  is  proved,  that  the 
deceased  had  been  actually  insane  before  any  testamentary  act  was  done,  ^ 
or,  as  far  as  appears,  ever  was  proposed  by  him.     In  the  spring  of  1825, 
being  subject  to  fits  he  became  so  deranged,  that  he  was  attended  by  a 
keeper  procured  from  a  lunatic  asylum.     The  question,  then,  is,  whe- ' 
ther  before  the  testamentary  acts  he  had  recovered  a  state  of  sound  and 
perfect  mind:  for  becoming  calm  so  as  no  longer  to  require  restraint  and 
coercion,  and  being  so  far  rational  as  to  be  able  to  converse  sensibly  upon  j^ 
many  or  even  most  topics,  will  not  be  sufficiently  conclusive.   There  are 
many  persons  decidedly  lunatic  who  yet  have  the  entire  dominion  over  ^ 
theniselves  and  their  affairs,  and  pass  in  ordinary  society  as  persons  of  ^ 
perfectly  sound  mind.     Was  this  deceased,  then,  completely  restored? 

The  deceased  was  Robert  Thomas;  he  died  in  January,  1828,  leaving 
a  widow,  no  children,  three  bit>thers,  two  sisters,  two  nephews  and  a 
niece  by  a  deceased  brother.  His  real  property  is  estimated  at  2500/., 
and  his  personalty  at  5000/. :  this  property  was  acquired  by  hinfin  trade 
as  a  haberdasher  in  Fleet  Street,  which  business  latterly  had  been 
manaeed  by  his  nephew  Thomas  Thomas.  John,  the  deceased's  bro- 
ther, IS  his  heir  at  law. 

The  will  propounded  by  Groom  and  Evans,  the  executors,  is  datod 

(a)  The  Court  read,  nearly  verbatim,  Lord  Thurlow's  judgment,  as  reported  in 
Brown's  Chanceiy  Gases,  vol.  iii.  p.  442. 
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the  4th  of  July  1826^  and  it  is  opposed  by  his  brother  Johop  and  his 
nephew  Thomas  two  of  the  executors  named  in  a  former  will  of  the 
27th  of  August,  1825:  that  former  will  is  in  a  cancelled  state,  and  was 
so  cancelled  when  the  deceased  executed  the  latter  will:  the  former  will 
is  not  propounded  as  against  the  widow  and  the  other  next  of  kin. 

The  deceased's  sanity  at  the  time  of  the  execution  of  the  former  will 
is  of  course  set  up  by  the  executors  of  that  will,  though  they  maintaia 
that  he  was  inisane  when  he  cancelled  it,  and  when  he  executed  thQ 
latter  will:  while  the  executors  of  this  latter  iostrumeut  have  an  interest 
in  admitting  and  holding  out,  that,  at  the  execution  of  the  former  he 
was  sane;  for  his  sanity  at  that  time  would  lay  the  foundation  for  hia 
aanity  at  the  execution  of  the  latter.  Under  these  circumstances  though 
both  these  parties  allege  his  recovery  in  August  1825,  yet  that  admissioa 
does  not  bind  other  parties,  entitled  as  next  of  kin,  or  in  distribution . 
The  Court,  though  it  only  has  to  decide,  directly,  upon  the  validity  of 
the  latter  will,  yet  for  that  purpose  must  look  at  the  whole  case,  an4 
must  not  assume,  upon  the  admission  of  the  present  parties,  that  the 
deceased  had  actually  recovered  a  testamentary  capacity  after  the  avow* 
ed  insanity  in  the  spring  of  1825.  The  onus  probandi  lies  on  the 
executors  of  each  will. 

Mr.  Vincent,  an  eminent  surgeouj  and  a  man  of  high  respectability, 
gives  this  account: — 

<<The  deponent  attended  the  deceased  professionally  during  the  win- 
ter and  spring  of  the  year  1825,  he  had  known  the  deceased  for  several 
years  previous  to  that  time;  he  the  deceased  having  been  in  the  habit  of 
coming  to  the  deponent's  house  to  consult  him  for  various  complaints. 
In  1825,  the  deponent  attended  the  deceased  at  his  house  in  Chancery 
Lane  in  conjunction  with  Mr.  Proctor  of  Fleet  Street,  who  is  a  general 
medical  practitioner,  and  for  the  most  part  saw  him  twice  during  each 
week  from  the  commencement  of  his  attendance  until  the  deceased  went 
to  Richmond  in  the  latter  part  of  the  month  of  July  in  the  said  year: 
the  deponent  attended  him  on  account  of  eruptions  and  sores  which  he 
had  about  him,  and  not  on  account  of  the  fits  to  which  the  deceased  was 
also  subject,  as  the  deponent  understood  at  the  time,  but  cannot  depose 
thereto,  as  he  never  saw  him  in  any  such  fit  or  under  the  immediate 
effects  of  epileptic  attacks,  though  from  his  knowledge  of  the  constitu- 
tion and  habit  of  body  of  the  deceased,  the  deponent  apprehends  the  de- 
ceased was  subject  to  determination  of  blood  to  the  head  which  rendered 
him  liable  to  fits;  that  during  the  whole  of  his  attendance  upon  the  de- 
ceased, as  aforesaid,  the  deceased  w:as  in  a  state  of  mental  derangement 
and  insane,  although  during  the  latter  part  of  it,  just  previous  to  nis  go- 
ing to  Richmond,  he  was  more  tranquil  in  his  mind  than  before.  The 
deceased  during  such  period  laboured  under  delusion  of  mind;  he  ima- 
gined he  was  haunted  by  a  fiend,  and  he  had  a  perverted  apprehension 
of  facts  before  him:  the  deponent  did  not  again  professionally  attend  the 
deceased  from  the  aforesaid  month  of  July,  until  the  latter  end  of  Sep- 
tember 1826,  and  only  once  saw  him  during  the  intervening  time,  which 
was  very  shortly  before  and  within  a  few  days,  as  he  now  best  recollects,  of 
the  29th  of  September,  when  the  deceased  called  alone  on  the  deponent 
in  Lincoln's  Inn  Fields,  and  of  his  own  accord,  gave  the  deponent  a 
cheque  on  his  bankers  for  the  sum  of  five  pounds  in  part  payment  of  the 
deponent's  previous  professional  attendance  on  him,  for  which  the  depo- 
nent had  not  receivjed  his  fees:  the  deceased  only  remained  a  few  minutes 
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on  that  occasion  with  the  deponent^  and  nothing  passed  of  any  moment: 
the  deceased  only  gave  the  cheque  and  talked  of  his  complaints/'  [The 
witness  afterwards  refers  to  his  bookstand  on  interrogatory,  corrects  the 
date,  and  says  it  was  on  the  10th  of  May,  1826,  that  he  received  this 
cheque.]  <^The  deponent  further  saith  that  he  again  attended  the  de- 
ceased on  or  about  the  29th  of  September.  The  deceased  was  then  resi- 
dent in  his  lodgings  in  Hyde  Street  Bloomsbury,  and  from  thence  the 
deponent  continued  to  attend  him  so  long  as  he  remained  there,  add  sub- 
sequently at  the  house  of  Mrs.  Chevalier  in  South  Audley  Street,  to 
which  place  he  removed,  and  also  at  Pentonville,  (where  he  resided  in 
lodgings,  after  he  quitted  Mrs.  Chevalier,)  until  February  1827.  During 
the  said  period,  [that  is,  from  the  latter  end  of  September,  1826]  the 
deponent  attended  him  twice  each  week  on  an  average:  the  deceased 
did  not  on  any  occasion,  during  the  last  mentioned  period  that  deponent 
attended  on  him,  exhibit  any  symptoms  of  insanity:  on  all  the  occasions 
that  deponent  saw  him  in  the  said  several  lodgings,  and  on  the  aforesaid 
occasion  when  he  called  on  the  deponent,  he,  the  deceased,  conducted 
himself  and  talked  and  discoursed  in  a  rational  manner  and  was  in  the 
full  possession  of  his  mental  faculties.''  All  this,  it  must  be  remember- 
ed, was  long  subsequent  to  the  execution  of  the  latter  will.  He  says 
further:  <<The  deceased  was  a  passionate  and  irritable  man,  and  in  the 
habit  of  expressing  himself  impetuously  with  respect  to  other  persons  in  his 
conversation,  but  the  deponent  never  observed  him  to  be  violent  in  his 
conduct  and  behaviour;  he  was  usually  in  a  state  of  nervous  excitement, 
especially  if  any  subject  likely  to  make  an  impression  on  his  nerves  was 
brought  forward:  the  deponent  observed  him  particularly  excited  on 
some  occasions  when  he  spoke  of  his  wife  (Elizabeth  Thomas,)  and  also 
on  other  occasions  when  he  spoke  of  his  brother  John  Thomas." 

On  this  account  several  observations  arise.  Mr.  Vincent  did  not  at- 
tend the  deceased  for  mental  disorders,  but  as  a  surgeon  for  bodily  dis- 
orders: from  July  1825  to  September  1826  he  never  saw  the  deceased, 
except  at  one  very  short  interview.  This  period  includes  both  wills. 
The  deceased  was  subject  to  fits  and  determination  of  blood  to  the  head; 
but  they  were  not  the  object  of  Mr.  Vincent's  attendance.  Some  ob- 
servations were  made  in  argument  on  the  nature  and  effects  of  epileptic 
fits, — ^thatthey  were  not  likely  to  produce  insanity,  (a)  I  do  not  ex- 
actly comprehend  the  line  of  demarcation  betweeti  fits  of  different  sorts, 
—epilepsy,  convulsions,  apoplexy,  paralysis,  and  other  nervous  afiec- 
tions:  but  I  apprehend  that  all  attacks  upon  the  brain  produce  effects 
upon  the  understanding  according  to  their  degree,  and  the  part  of  the 
brain  attacked  and  under  pressure.  Persons  may  be  subject  to  epilepsy 
of  a  mild  sort«-the  mere  falling  sickness,  which,  when  sensation  is  re- 
stored, produces  scarcely  any  permanent  effect  upon  the  mind;  while 
other  fits  of  a  severer  sort  produce  very  different  consequences, — some- 
times paralysis,  sometimes  delirium  and  derangement,  and  sometimes  by 
a  repetition,  they  reduce  the  patient  to  imbecility  and  idiotcy.  But 
here  we  have  the  consequences;  here  is  derangement— here  is  insanity 
in  its  essential  quality,  viz.  delusion.  The  deceased  fancied  '<  he  was 
haunted  by  a  fiend,  and  had  a  perverted  apprehension  of  facts  before 
him."  Before  he  went  to  Richmond,  he  became  more  calm;  but  ac- 
cording to  Mr.  Vincent,  he  eontinued  insane  till  he  went  to  that  place 

fa)  The  observations  were  quoted  from  Dr.  Boirowi'  CommeutMies  on  Insanity,  pp. 
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in  the  latter  end  of  July:  and  yet  during  this  very  period,  Mr.  Youngi 
ignorant  of  his  insanity,  prepared  a  will  for  him.  After  the  deceased's 
return  to  town,  when  Mr.  Vincent  saw  him  in  September  1826,  and 
subsequently,  he  thought  him  sane:  but  Mr.  Vincent  was  not  peculiarly 
accustomed  to  ifisane  patients,  nor  to  the  study  and  observation  of  men- 
tal disorders:  his  attention  was  never  directed  to  ascertain  whether  the 
deceased  continued  to  have  '<  delusions  in  his  mind  and  perverted  appre- 
hension of  facts.'' 

From  repeated  cases  and  high  medical  authorities  which  have,  from 
time  to  time,  been  laid  before  this  Court,  it.  is  clear  that  persons  essen- 
tially insane  may  be  calm,  may  do  acts,  hold  conversations,  and  even 
pass  in  general  society  as  perfectly  sane.  It  often  requires  close  exami- 
nation by  persons  skilled  in  the  disorder  to  discover  and  ascertain  whe- 
ther or  not  the  mental  derangement  is  removed,  and  the  mind  again 
become  perfectly  sound.  When  there  is  calmness,  when  there  is  ra- 
tionality on  ordinary  subjects,  those  who  see  the  party  usually  conclude 
that  his  recovery  is  perfect;  and  the  family  and  those  around  the  unfor- 
tunate person,  partly  from  ignorance  of  the  nature  of  the  disorder,  partly 
from  delicacy  in  interfering,  partly  from  their  own  wishes  to  believe  him 
well  again,  form  very  incorrect  opinions  upon  the  subject 

The  Court,  then,  is  rather  to  look  to  facts,  and  to  the  conduct  of  the 
deceased,  than  to  such  opinions. 

There  are  many  circumstances  which  though  not  of  themselves  esta- 
blishing actual  insanity,  which  had  not  before  become  decided,  are  still 
strong  indicia  of  its  continuance, — such  as  great  irritability,  violent  pas- 
sions, occasionally  deep  depression,  eccentric  habits,  suspiciousness,  in- 
consistency, changeableness,  and  the  like.  If  actual  insanity  never  has 
existed  many  or  most  of  these  circumstances  may  occur,  and  yet  not 
establish  positive  derangement:  but  where  actual  derangement  has  pre- 
viously existed,  lighter  things  become  confirmations;  or. as  Swinburne, 
for  another  purpose,  expresses  it,  '^  if  there  be  but  one  word  sounding 
to  folly,  it  is  presumed  that  the  testator  was  not  of  sound  mind,"  Swin- 
burne on  Wills,  part  ii.  s.  3. 

The  Court  has  fully  read  the  account  given  by  the  several  witnesses 
as  to  the  different  periods  of  time,  and  it  is  unnecessary  to  detail  all  the 
circumstances  to  which  they  depose:  they  are  strongly  symptomatic  of 
unsoundness  of  mind;  some  of  them,  indeed,  direct  proof  of  it. 

In  the  summer  of  1825,  as  I  have  before  stated,  the  deceased  went  to 
Richmond  for  change  of  air,  and  his  wife  resided  there  with  him.  Be- 
fore he  went  he  took  up  the  idea  of  will  making,  and  gave  instructions 
for  a  will  to  Mr.  Young,  his  solicitor,  who  prepared  a  draft  for  the  de- 
ceased's consideration  and  sent  it  to  him  on  the  4th  of  June,  1825.  This 
clearly  seems  to  have  been  the  deceased's  own  act,  and  to  have  originated 
with  himself:  but  the  question  which  I  shall  examine  presently  is,  whe- 
ther it  was  the  sane  act,  for  insane  persons  are,  from  depression,  often 
will-makers. 

Mr.  Young  thus  deposes,  on  the  third  interrogatory: — ^< Early  in 
August  (1825),  John  Thomas  called  upon  the  respondent  and  requested 
that  he  would  go  to  the  deceased,  who  was  at  Richmond  and  unwell,  for 
the  purpose  of  completing  the  draft  of  his  will:  the  respondent  went  to 
and  saw  the  deceased,  who  postponed  going  into  the  business  of  his  will 
9t  such  time.     On  the  25th  of  November,  1825,  he  attended  the  de- 
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ceased  again,  and  then  found  that  he  had  made  a  will  when  at  Rich- 
mond.'^ 

At  Richmond,  then,  this  will  was  made,  though  when  Mr.  Young 
first  called,  the  deceased  postponed  the  matter. 

While  the  deceased  was  at  Kichmond,  at  the  latter  end  of  the  summer 
of  1825,  he  had  another  violent  fit  of  apoplexy:  from  that  fit,  however, 
he  recovered  so  far  as  to  execute  the  will  of  the  27th  of  August,  1825, 
prepared  there  by  a  solicitor.  On  the  morning  of  that  day  the  instruc- 
tions for  the  will  were  taken  by  the  deceased's  brother  to  the  solicitor's 
office;  in  the  afternoon  the  will  was  sent  for  the  deceased's  approval; 
and  in  the  evening  it  was  executed:  so  that  the  whole  matter  was  done 
in  haste— on  the  same  day, — the  execution  was  a  mere  formal  act — and 
the  solicitor  hardly  saw  the  deceased. 

This  is  slender  evidence  in  order  to  show  restored  soundness  of  mind, 
80  soon  after  a  fit, — more  especially  as  no  persons  are  before  ^e  Court 
competent  to  question  its  validity.  But  the  history  of  these  difierent 
testamentary  acts  may  tend  to  illustrate  each  other,  and  I  will  consider 
them  presently. 

The  deceased  having  returned  from  Richmond  at  the  latter  end  of 
1825,  had  subsequently  a  recurrence  of  his  fits.  In  March  of  the  fol- 
lowing year  he  went  down  to  Birmingham  to  visit  his  friend  Groom: 
this  was  much  against  the  wishes  and  inclination  of  the  deceased's  fami- 
ly: his  brother  was  at  that  time  from  home,  but  the  family  begged  the 
giard  of  the  coach,  by  which  the  deceased  travelled,  to  look  to  him. 
n  the  road  it  appears  he  conducted  himself  strangely:  at  Birmingham 
he  was  again  taken  ill;  his  brother  went  down  there,  and  accompanied 
the  deceased  back  to  town.  In  May,  or  rather  later,  his  shop  and  busi- 
ness were  sold  o^  and  in  July  he  went  to  lodge  in  Hyde  Street,  Blooms* 
bury:  there  he  continued  till  the  latter  end  of  the  year,  when  he  re- 
moved to  Mrs.  Chevalier's  in  South  Audley  Street,  and  aflierwards  to 
Pentonville.  I  have  thus  passed  over  the  general  histpry  very  rapidly, 
because  the  state  of  the  deceased  during  May,  June,  and  July,  1826, 
the  most  material  period  in  respect  to  his  continued  insanity,  or  perfect 
recovery,  is  deposed  to  by  a  great  number  of  witnesses:  and  considering 
their  evidence — not  merely  their  opinions  but  the  circumstances  which 
they  relate — it  is  difficult  to  believe  that  the  deceased's  mind  had  been 
restored  to  a  state  of  soundness. 

It  1^  been  relied  upon  that  he  was  treated  as  a  person  of  sound  mind;\ 
that  he  executed  instruments — powers  of  attorney — ^deeds  of   assign- 
ment— drafts  on  bankers;  but  is  his  recovery  correctly  to  be  inferred 
from  these  circumstances?  It  is  necessarily  the  case,  where  the  person  i 
18  in  the  hands  of  his  family  who  are  unwilling  to  take  out  a  commission 
of  lunacy,  that,  under  their  sanction,  such  formal  acts  should  be  done  ^ 
and  such  instruments  signed:  but  it  seems  that  the  person  and  concerns 
of  the  deceased  were  managed  by  his  wife,  his  brother,  and  his  nephew,* 
and  not  by  himself.     Though  they  did  not  coerce  his  person  (except, 
indeed,  when  exqited  into  violent  paroxysms  of   passion),  yet  they^ 
watched  him  closely:  they  humored  and  pleased  him  by  bringing  the 
servant,  or  rather  the  apothecary,  (the  brother  of  the  person  who  was  re-  ^ 
commended  as  his  attendant)  and  allowing  the  deceased  apparently  to 
engage  him;  and  they  carried  him  to  see  the  lodgings  in  Hyde  Street; 
but  it  was  the  family,  and  Mr.  Youne,  the  solicitor,  who  managed  him 
and  bis  concerns:  they  had  a  genend  power  of  attorney  to  dispose  of  i 
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/  his  businesd  and  his  property;  and  though  the  deceased  executed  the  for- 
mal instrument,  and  the  assignments  and  the  drafts,  it  is  quite  manifest 

'  that  the  wife,  the  brothers  and  the  nephew,  as  I  before  mentioned,  sanc- 
tioned by  Mr.  Young,  very  naturally  and  very  properly  conducted  every 

I  thing:  they,  considering  it  unnecessary  to  take  out  a  commission  of  lu- 
nacy»  as  the  deceased  was  very  calm,  acted  for  him:  they  placed  him  in 
lodgings  in  Hyde  Street,  and  they  removed  him  when  Mrs.  Strutt  and 

^    her  other  lodgers  would  no  longer  suffer  him  to  remain. 

Just  previous  to  his  going  into  these  lodgings,  the  deceased  fancied 
^  that  his  nephew  would  become  insane  and  wish  to  murder  him:  the  ne- 
phew, to  humour  the  deceased's  fancy,  and  not  excite  irritation,  for  a 
time  left  the  house;  still,  so  strong  was  the  delusion,  that  tlie  de- 
ceased would  have  the  house  searched  at  night,  and  secured  in  order  to 
protect  him  from  this  nephew,  *^  who  looked  wild  and  was  becoming 
insane/'  And  yet,  with  the  inconsistency  not  unusual  with  insane  persons, 
he  suffered  this  nephew  to  be  one  of  the  persons  to  dispose  of  his  con- 
cerns under  the  power  of  attorney.  What  I  have  been  referring  to 
was  about  the  very  period  when  he  was  making  this  will— viz.  in  June, 
1826.  The  day  before  the  execution  of  this  will,  he  was  lodging  in 
Hyde  Street;  and  the  account  of  his  general  conduct,  while  there, 
strongly  marks  a  continuance  of  his  disorder:  among  other  circum- 
stances, there  was  one  of  manifest  delusion:  the  deceased  had  fancied, 
that  the  statue  at  the  top  of  Bloomsbury  Church  often  nodded  at  him, 
and  could  not  be  dissuaded  from  it,  nor  convinced  that  it  was  fancy  only. 
It  was,  as  I  have  stated,  about  this  period  that  he  again  commenced  will- 
making. 

^  '  It  was  argued  that  the  deceased  was  not  insane  when  he  made  this 
will,  because  he  benefitted  by  it  his  wife,  his  brother  John,  and  his  ne- 

/  phew;  so  that  it  was  said,  there  was  no  evidence  of  delusion  affecting  his 
testamentary  disposition:  but  an  inconsistency  of  that  kind  is  no  proof 
of  the  absence  of  disorder.  He  suffered  his  brother  and  his  nephew  to 
manage  his  concerns;  and  he  suffered  his  nephew  to  drive  him  out  in  his 
gig.  Insane  persons  are  not  consistent  with  themselves  in  every  parti- 
cular, nor  does  the  same  delusion  always  haunt  them.  Without,  then, 
entering  minutely  into  the  circumstances,  I  am  satisfied  by  the  evidence 
that  the  deceased  bad  not  recovered  into  a  state  of  perfectly  sound  mind, 

^  but  that  his  derangement  continued  generallv  during  these  months,  so 
as  to  require  a  clear  and  decided  lucid  interval  to  be  proved,  if  indeed  it 

\  could  be  established:  for  where  there  is  not  actual  recovery,  and  a  re- 
turn to  the  management  of  himself  and  his  concerns  by  the  unfortunate 
individual,  the  proof  of  a  lucid  interval  is  extremely  difficult 

Insane  persons,  who  have  an  object  to  effect,  will  not  often  set  about 
it  with  method,  and  in  a  manner  apparently  rational:  it  is  difficult,  even 
for  experienced  persons,  to  detect  their  insanity.  It  is  no  reflection, 
then,  upon  the  solicitor  that  he  was  deceived,  and  did  not  discover  the 
deceased's  derangement.  Mr.  Young  states  that  he  received  from  the 
deceased  his  testamentary  instructions;  and  he  seems  not  to  have  sus- 
pected his  sanity;  he  therefore  took  no  means  to  ascertain  Ihe  fact, — and 
why? — because  he  was  ignorant  of  the  delusion  under  which  the  de- 
ceased had  previously,  and  at  that  very  time,  laboured,  and  also  of  the 
particulars  of  his  seneral  conduct  Mr»  Young  himself  gives  an  account 
of  behaviour  not  uir  distant  from  unsoundness  of  mind:  it  is  thus  that  h^ 
deposes  on  the  ninth  interrogatory:  '<  lie  does  not  believe  that  the  de- 
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ceased  was  at  times,  either  previous  or  subsequent  to  the  execution  of 
the  will  of  the  4th  of  July  1826,  of  unsound  mind:  the  respondent  did 
.not  at  any  time  in  June  and  July  18^6,  or  for  several  months  either  be- 
fore or  after  the  execution  of  the  said  will;  neither  did  his  fellow  wit- 
nesses, or  either  of  them  to  his  knowledge  or  belief,  treat  the  said  de- 
ceased as  a  person  of  deranged  intellect  or  unsotfnd  mind:"  and  yet  there 
is  clear  proof  of  it  in  1825,  by  the  deceased  having  been  attended  by  a 
keeper.  <<  The  respondent  not  being  upon  terms  of  intimacy  with  the 
deceased,  does  not  know  how  his  family  treated  him."  ^  So  that  Mr. 
Young  was  only  resorted  to  in  order  to  advise  the  family  on  formal  legal 
proceedings.  Further  on,  upon  the  same  interrogatory,  in  reference  to 
some  declarations,  he  says: — ^<  After  a  meeting,  (the  date  of  which  he 
does  not  recollect)  between  the  deceased  and  John  Thomas,  at  which 
they  had  quarrelled  upon  the  subject  of  the  affairs  of  the  testator's  father, 
which  subject  frequently  led  to  violent  language  between  them;  the  re- 
spondent, upon  that  occasion  may  have  said,  *  that  the  deceased  was  not 
fit  to  be  talked  to  on  business  after  such  disputes,'  or  to  that  efiect:  the 
respondent  always  finding  that  after  such  disputes  the  deceased  was  from 
irritability  of  temper  apt  to  revert  to  the  immediate  cause  of  the  dispute 
rather  than  confine  his  consideration  to  the  business  in  discussion  before 
the  dispute  arose.  That  at  difierent  times  the  respondent  has  refused  to 
proceed  in  conversations  of  business  with  the  deceased,  whilst  under  ex- 
citement originating  from  such  disputes  with  John  Thomas  and  other 
members  of  his  family;  and,  at  others,  respondent,  by  representing  to 
him  that  he  would  not  sanction  violent  language  between  relations,  and 
if  it  were  persisted  in  would  postpone  further  conversation,  has  succeed- 
ed in  obtaining  the  deceksed  to  attend  to  the  original  subject  of  meeting* 
He  does  not  luiow  that  the  deceased  was  otherwise  than  of  sound  mind 
during  June  and  July  1826." 

The  witness,  therefore,  it  is  clear,  knew  nothing  of  the  deceased's  de- 
lusion as  to  the  statue  upon  the  top  of  Bloomsbury  Church,  nor  in  respect 
to  his  fancied  apprehensions  from  his  nephew. 

Again,  on  the  thirteenth  interrogatory,  Mr.  Youns  thus  deposes:— 
<<  He  does  in  his  conscience,  so  far  as  his  intercourse  (limited  as  it  was) 
with  the  deceased  enabled  him  to  judge,  disbelieve  that  the  mind  of  the 
deceased  was  always,  after  the  month  of  April  1826,  in  some  degree  de« 
ranged:  respondent  scarcely  ever  having  occasion  to  converse  with  the 
deceased  except  on  matters  of  business,  and  making  allowance  for  ill 
health,  and  allowing  him  more  time  for  collecting  his  thoughts  and  ex- 
pressing his  sentiments  than  a  person  in  good  health  would  require,  found 
him'  competent  to  business:  but  it  has  occurred  upon  several  occasions, 
when  the  respondent  has  attended  the  deceased  by  appointment  upon  bu- 
siness, that  respondent  has  considered  it  right  to  defer  such  business 
either  from  the  deceased  being  feeble  from  ill  health,  or  under  irritation 
arising  from  causes  into  which  respondent  did  not  consider  it  incumbent 
upon  him  to  inquire;  upon  all  occasions  being  aware  that  the  deceased 
was  not  upon  friendly  terms  with  his  family  in  general.  The  respondent 
does  not  recollect  to  have  heard  that  the  deceased  was  in  June  1826  la-^ 
bouring  under  a  delusion  that  his  nephew,  Thomas  Thomas,  would  cut 
his,  the  deceased's  throat,  or  that  his  brother,  John  Thomas,  would  muiv 
der  him:  but  respondent  has  heard  and  believes  that  Thomas  Thomas, 
who  for  many  years  lived  in  the  deceased's  house,  did  in  or  about  the 
said  month  of  June^  quit  the  same  in  canseqMence  of  some  disagreement 
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with  the  deceased,  but  he  does  not  know  and  cannot  form  any  belief  as  to 
the  particular  circumstances  or  grounds  of  such  disagreement. '^ 

The  whole  account,  therefore,  of  this  gentleman  shows,  that  he  was 
quite  ignorant  of  the  cause  of  the  deceased's  condition,  nor  did  he  in- 
quire into  it  I  infer,  then,  from  Mr.  Young's  own  evidence,  that  the 
deceased  had  not  recovered,  and  that  not  being  intiniately  acquainted 
with  his  family,  Mr.  Young  did  not  ascertain  what  was  the  real  state  of 
fais  mind. 

The  Court  sees  no  reason  to  doubt  the  fairness  and  sincerity  of  Mr. 
Young's  conduct  and  testimony;  but  he  had  not  before  him  the  whole 
facts  relative  to  the  deceased's  condition  of  mind,  and  he  formed  an  er- 
roneous judgment 

But  what  passed  in  the  preceding  year?  In  May  1825,  the  deceased 
went  and  gave  instructions  for  a  will.  Mr.  Young  did  not  then  detect 
any  disorder  of  mind:  he  prepared  the  draft  of  the  will;  he  sent  it  to 
him  on  the  4th  of  June:  and  yet  from  Groom's  and  Evans'  own  witness, 
Mr.  Vincent,  it  appears  the  deceased,  in  May,  June,  and  July  1825, 
was  in  a  state  of  decided  insanity;  and  during  a  great  part  of  the  time 
was  under  the  care  of  a  keeper,  which  Mr.  Young  neither  knew  nor 
discovered. 

A  strong  symptom  of  insanity  is  fluctuation  of  mind — ^unsteadiness-^ 
Qhangeableness.  Here  are  three  instruments^-the  draft  of  June  1825, 
the  will  of  August  1825,  and  the  will  propounded  of  the  4th  of  July 
1826:  and  there  are  considerable  variations  in  each.  Several  of  the  le- 
gacies  in  the  draft  of  June  are  omitted,  or  altered,  or  added  to  in  the 
will  of  August  Not  only  are  the  legacies  varied  in  many  respects,  and 
without  any  apparent  reason,  but  some  omissions  were  supplied  at  the 
time  of  execution.  Such  are  the  two  legacies,  the  one  of  100/.  to  his 
sister  Elinor  Evison,  and  another  to  his  sister-in-law,  Mrs.  Wenlock: 
these  two  legacies  were  interlined  at  the  time  of  the  execution.  Here 
are  also  the  legacies  to  the  executors  increased  from  100/.  to  150/. ;  and 
the  other  alterations  are  very  material.  In  the  will  of  August  1825, 
the  wife  has  an  annuity  of  150/.  and  a  legacy  of  100/.;  but  in  the  will  of 
July  1826,  the  annuity  is  reduced  to  120/.  and  the  legacy  to  50/.  And 
the  residue,  instead  of  beine  given^  as  under  the  will  of  August,  to  his 
brothers  John  and  Francis  Thomas,  and  his  nephew  Thotnas  Thomas 
equally,  is  left  to  his  brothers  Francis  and  Arthur,  and  to  his  nephew 
John,  son  of  Richard,  a  deceased  brother.  The  legacy  also  to  John 
Thomas,  the  brother,  is  reduced  from  500/.  to  250/.  It  is  not  then,  I 
think,  probable,  that  as  Young  had  had  several  interviews  with  the  de- 
ceased, that  there  would  have  been  any  fluctuations  at  the  time  of  exe- 
cuting the  will,  if  bis  mind  had  been  steady,  and  sound,  and  settled. 

These  circumstances,  therefore,  strongly  mark  the  unsettled  state  of 
the  deceased's  mind.  Let  it  not,  however,  be  supposed  that  the  Court 
holds  change  of  mind,  and  interlineations  in  a  testamentary  instrument, 
to  be,  per  se^  a  proof  of  insanity,  but  coupled  with  the  previous  insanity 
and  the  general  description  of  the  deceased's  conduct,  they  are  circum- 
stances carrying  symptoms  of  disorder  into  the  act  itself.  What  says 
the  great  poet  of  nature  and  master  of  the  passions  upon  the  subject? 
What  is  one  of  the  tests  of  madness  that  he  suggests?  Hamlet  being 
charged  with  <<  coinage  of  the  brain,"  answers: — 

**  It  18  not  madness 
Tbat  I  have  uttered;  bring  me  to  the  test. 
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And  I  the  matter  will  re-word;  which  madnetf 
Would  gambol  from.'* 

Madness,  then,  varies  and  fluctuates:  it  cannot  ^^  re-word'' — if  the 
poet's  observation  be  well  founded;  and  though  the  Court  would  not  at 
all  rely  upon  it  as  authority,  yet  it  knows  from  the  information  of  a 
most  eminent  physician  that  this  test  of  madness,  suggested  by  this  pas- 
sage, was  found,  by  experiment  in  a  recent  case,  to  be  strictly  applicable, 
and  discovered  the  lurking  disease,  (a) 

In  this  case  the  deceased  did  not  <<  re-word:"  he  varied  and  added  and 
omitted  without  any  change  of  circumstances  to  account  for  these  fluctu- 
ations of  intention.  He  assigned  no  reason,  he  was  asked  no  reason, 
for  these  alterations  and  changes.  It  is  impossible  to  surmise  what  fan- 
cies a  deluded  imagination  may  take  up  and  act  upon ;  and,  on  that  very 
account,  the  law  has  wisely  ordained^  that  where  any  delusion  exists  at 
the  time,  it  is  not  necessary  to  connect  that  delusion  with  the  act  done, 
and  which  it  is  sought  to  avoid. 

Here,  indeed,  the  fancies  of  the  deceased  were  not  wholly  unconnect- 
ed with  the  testamentary  disposition:  he  fancied  his  nephew  wanted  to 
murder  him;  he  quarrelled  with  his  brother:  they  were  displaced  from 
being  executors  and  residuary  legatees,  and  they  have  a  very  inferior 
benefit;  he  might  not  be  perfectly  consistent  in  leaving  them  any  thing; 
and,  in  doing  the  act  itself,  he  might  be  so  apparently  rational  as  not  to 
expose  his^  derangement  of  mind  to  the  solicitor  who  had  no  previous 
suspicion  of  it. 

Upon  the  whole,  then, — for  the  deceased,  after  the  execution  of  the 
will  propounded,  never  once  adverted  to  it  in  any  way,  although  he 
lived  so  long  after  the  act, — ^the  Court  is  of  opinion,  that  the  will  is 
invalid.  , 

The  deceased  had  been  decidedly  insane  in  the  spring  of  1825:  the 
account  given  of  his  subsequent  conduct  and  condition  tend  strongly  to 
show  that  no  real  recovery  had  at  any  time  taken  place,  notwithstanding 
he  had  become  calmer  and  could  converse  rationally  upon  some  matters, 
yet  there  were  many  symptoms  of  continued  disorder;  and  in  the  months 
of  May,  June  and  July,  he  was  subject  to  delusions  of  mind. 

These  testamentary  acts,  first  taken  up  after  actual  insanity  and 
during  it»  decided  existence,  are  varying  and  fluctuating,  without  any 
change  of  circumstances  or  reasonable  cause  lo  account  for  them.  I  am, 
therefore,  led  to  conclude  that  the  presumed  unsoundness  of  mind  con- 
tinued, and  that  the  deceased  was  not  in  a  state  of  testable  capacity,  but 
was  non  compos  mentis  at  the  time  when  the  will  was  made.  I  must, 
therefore,  pronounce  against  the  will  propounded. 

The  will  of  August,  1825,  was  then  propounded  apud  acta^  and 
upon  its  being  stated  that  no  further  evidence  could  be  obtained  in  sup- 
port of  it  than  was  already  before  the  Court,  the  Court  pronounced  also 
against  that  will;  and  that,  so  far  as  appeared,  the  deceased  was  dead 
intestate. 

Lushington  prayed  the  costs  of  Groom  and  Evans  out  of  the  estate; 
they  had  acted  under  the  advice  and  opinion  of  Mr.  Young  and  Mr. 
Vincent,  as  to  the  sanity  of  the  deceased. 

(a)  The  Coart  wat  understood  to  allude  to  the  case  referred  to  in  a  note  to  page  349 
of  the  tenth  number  of  the  new  leries  of  the  **  Quarterly  Journal  of  Sciences  and  the 
Arts.''— London,  1839. 
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Per  Curiam. 

They  were,  no  doubt,  both  sincere  and  honourable  opinions;  but  the 
executors  were  not  under  tl;je  necessity  of  propounding  the  will:  they 
had  ample  opportunity  of  judging  of  the  deceased's  state;  and  should 
have  decided  for  themselves.  I  do  not  at  all  blame  the  executors;  they 
have  not  acted  improperly;  but  it  is  not  the  sort  of  case  in  which  the 
Court  can  give  the  costs  out  of  the  estate. 

Costs  out  of  the  estate  refused. 


tS^vinitti  tS^ttm. 


ARCHES  COURT  OF  CANTERBURY, 

The  Office  of  the  Judge  promoted  by 
BURGOYNE  v.  FREE,  D.  D— p.  456. 

Upon  the  proof  ag^nst  a  clerg7iiian»  of  repeated  and  habitual  acts  of  incontinency» 
coupled  with  neg^lect  of  duty  and  other  conduct  affording  just  scandal  and  offence  to 
his  parishioners,  the  Court  is  bound  to  proceed  to  deprivation. 

Exceptive  allegations,  after  publication,  are  stridi  juris;  and  their  object  being  the 
mdit  of  the  witness, — not  the  proof  of  the  matters  in  issue  in  the  principal  causel- 
ist. Facts  which  might  have  been  pleaded  in  contradiction  to  the  pleas  before  pubU« 
tetion,  cannot  be  pleaded  in  contradiction  to  a  witness:  2ndly,  There  must  be  a  con- 
tradiction to  the  depositions  clear  and  capable  of  proof,  and  showing  that  the  witness 
has  deposed  fiilsely  and  corruptly:  3rdly,  The  matter  must  arise  out  of  the  eridence 
(not  out  of  the  general  character)  of  tlie  witness.—- Allegation  rejected. 


BEARBLOCK  and  BEARBLOCK  v.  MEAKINS.— p.  495. 

To  set  out  the  tithe  of  potatoes  by  the  tenth  basket,  as  raised,  and  immediately  remore 
the  nine  parts  is  not  sufficient:  a  reasonable  quantity  must  be  raised  before  Uie  set- 
ting oat  in  order  to  afford  to  the  tithe-owner  a  fair  opportanity  of  ?iew. 


HARRIS  ▼.  HARRIS— p.  511. 


//^.>i^.Ae.  On  Appeal. 


y 


The  wife's  adultery  being  proved,  and  a  similar  charve  against  the  husband  failings  hi* 
relief  19  not  barred  by  a  slight  want  of  caution  on  his  part. 

From  the  sentence  of  separation  pronounced,  in  favor  of  Captain 
Harris,  in  the  Consistory  Court  of  Londony(a)  Mrs.  Harris  appealed: 
and  the  cause  was  argued  upon  the  same  evidence  and  by  the  same 

(a)  See  Harris  ▼.  Hsrris,  supra,  160u^  ^ 
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couDsely  w  io  the  first  instance.     The  counsel  for  the  wife  submitted, 
that  the  Court  miffht  arrive  at  one  of  four  conclusions. 

First,  That  adultery  was  proved  against  the  husband,  and  not  against 
the  wife. 

Secondly,  That  it  was  proved  against  the  wife,  and  not  against  the 
husband. 

Thirdly,  That  it  was  proved  against  both  the  one  and  the  other. 

Or,  fourthly,  That  it  was  proved  against  neither  party. 

That  if  the  Court  should  arrive  at  either  of  the^  first  two  conclusions, 
it  must  necessarily  pronounce  a  sentence  of  divorce;  but  if  at  either  of 
the  latter,  there  must  be  a  dismissal  of  both  parties:  and  that,  at  least, 
ought  to  have  been  the  judgment  of  the  Court  below.  They  maintained, 
that  the  decision  was  a  departure  from  principle  and  from  precedent; 
that  the  charge  of  adultery,  alleged  against  the  wife,  was  satisfactorily 
disproved,  while  of  the  husband's  Kuilt,  there  was  strong  presumptive 
evidence — stronger  than  what  had  frequently  been  held,  in  the  ecclesi- 
astical courts,  to  amount  to  a  legal  conclusion  of  guilt:  and  they  cited 
Loved^i  v.  Loveden,  2  Consistory  Reports,  2.  [post]  to  show,  that  it 
was  <<  a  fundamental  rule  that  it  is  not  necessary  to  prove  a  direct  &ct 
of  adultery.''(a) 

Jm>Gac£irT. 
Sib  John  Nicholl. 


This  appeal  from  the  Consistory  Court  of  London  was^  originally,  a  yv 
Suit  for  separation  by  reason  of  adultery,  brought  by  the  wife  against 
the  husband;  and  the  result  of  the  cause  in  the  Court  below,  though  not 
irregular,  was  not  very  common.  The  husband  denied  his  own  guilt, 
and  gave  in  a  recriminatory  charge ;  both  parties  prayed  a  separation :  and 
the  sentence  of  the  Court  was,  that  the  wife  had  failed  to  support  her 
libel,  but  that*  the  husband  had  proved  his  allegation:  and  accordingly 
decreed  a  separation.  From  that  sentence  the  wife  has  appealed,  and 
the  cause  has  been  beard  in  this  Court  on  the  same  evidence. 

The  proceedings  are  voluminous:  several  pleas  were  admitted;  and 
many  witnesses  examined.  The  wife  gave  in  her  libel;  the  husband,  a 
defensive  and  recriminatory  allegation:  a  second  allegation  on  the  part 
of  the  wife,  and  a  second  responsive  allegation  for  the  husband,  were 
also  admitted.  For  the  wife,  twenty-three,  for  the  husband,  fourteen, 
witnesses  were  examined,  nudging  together  thirty-seven. 

If  on  a  consideration  of  this  case,  after  the  full  and  able  argument  it  has 
undergone,  I  had  been  obliged  to  di£fer  from  the  sentence  of  the  Con- 
sistory Court,  it  would  have  been  necessary  to  enter  minutely  into  the 
evidence  in  order  to  show  the  grounds  on  which,  in  my  opinion,  the 
sentence  could  not  be  sustained:  but  as  I  have  arrived  at  the  same  re- 
8ult,^-presuming  that  the  Chancellor  of  London  stated  the  circumstances 
in  detail-^-I  do  not  feel  called  upon  to  repeat  them.  I  may  here  observe, 
that  I  was  induced  to  hear  a  reply,  in  order  to  afibrd  Captain  Harris' 
counsel  an  opportunity  of  saying  any  thing  fixrther,  that  they  might 
consider  advisable,  in  defence  of  the  character  of  the  second  lady  with 

(a)  In  the  oonne  of  the  vgiiment  a  part  of  Mr.  MotUey^t  eridenoe  was  Again  objected 
to  (lee  ante,  p.  17 1»  in  noU^:  but  the  Court, — having  directed  the  ninth  article  of  the 
libel,  and  the  twenty-second  article  of  the  first  aUeg%tion,''with  Mottley's  evidence  upon 
it,  to  be  read, — overruled  the  objections,  intimating  at  the  same  time  some  doubt^  whe- 
ther the  objections  could  regularly  be  renewed  in  the  Court  of  Appeal,  as  the  admission 
of  the  evidence  by  the  ivui^t  of  the  CoiMutoiy  Court  formed  no  part  of  tlie  appeal. 
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whom  he  is  charged  to  have  been  guilty,  and  to  repel  the  impntationi 
which  parts  of  the  evidence  were  calculated  to  reflect  upon  her. 

The  parties  married  in  November,  1821:  the  husband  being  a  post- 
captain;  the  wife — the  daughter  of  a  gentleman  residing  near  Fulmer, 
in  Buckinghamshire.  Soon  after  their  marriage  they  went  to  reside 
near  her  father's;  and  have  had  two  children — a  son  and  a  daughter.  In 
August,  1823,  Captain  Harris  was  appointed  to  the  command  of  the 
Hussar  frigate:  after  having  been  employed  for  a  short  time  at  Lisbon, 
he  came  back  to  this  country;  in  December,  1823,  or  January,  1824,  he 
sailed  to  the  West  Indies;  and  returned  to  England  on  the  13th  of 
October  1826.  Upon  quitting  England,  his  wife  and  one  child  were  left 
at  Fulmer;  and  another  child,  of  which  Mrs.  Harris  was  pregnant,  was 
born  after  his  departure.  During  Captain  Harris'  absence,  a  change 
of  circumstances  induced  his  wife's  parents  to  go  to  France;  she  did  not 
accompany  them;  but,  after  staying  some  time  at  Fulmer,  she  went  to 
various  places, — Blackheath;  Sloane  Street;  Brighton;  and  paid  long 
visits  to  Mrs.  Cary,  at  Fulham:  but  of  her  various  residences  there  is 
not  much  evidence  before  the  Court.  On  the  4th  of  September,  1826, 
the  Hussar  being  expected,  she,  at  the  invitation  of  Captain  Harris' 
friends — Mr.  and  Mrs.  Mottley — went  with  her  children  to  Portsmouth, 
to  meet  her  husband:  there  she  remained  five  weeks  before  the  arrival 
of  the  Hussar,  which  had  been  detained  on  her  homeward  vogage  by 
orders  to  go  to  Vera  Cruz.  On  the  18th  of  October  the  Hussar  went 
round  from  Portsmouth  to  Chatham:  Mrs.  Harris  did  not  take  a  pas- 
sage in  the  vessel;  but,  on  the  25th,  returned  to  London  by  land;  and 
was  for  some  time  on  a  visit  at  Mrs.  Cary's,  while  a  house  in  Bromp- 
ton  Crescent,  which  Captain  Harris  had  taken  on  the  23d  of  October, 
was  preparing.  In  this  house  they  took  up  their  residence  early  in 
December,  and  continued  in  it  till  their  separation  in  March,  1827. 

After  this  short  history  of  their  cohabitation,  I  will  proceed  first  to 
consider  the  charge  brought  by  the  wife  against  her  husband:  it  has  this 
peeuliaritv, — ^that  the  subject  of  it  was  not  the  cause  of  the  wife's  with- 
drawing n*om  cohabitation.  For  what  are  the  facts  here?  First,  Cap- 
tain Harris  having  taxed  his  wife  with  imprudence  during  his  absence, 
she  wrote  a  letter  confessing  great  impropriety  and  begging  forgiveness: 
afterwards,  Captain  Harris  having,  on  further  inquiry,  accused  her  of 
criminality,  and  though  still  desirous  not  to  expose  her  publicly  insisted 
on  a  separation  and  obliged  her  to  quit  his  house,  she  suggested  no 
charge  of  adultery  against  him;  but  at  length — after  this  admission  of  her 
own  misconduct,  and  after  thus  submitting  without  a  hint  of  her  hus- 
band's guilt  (either  in  any  declaratioo  to  Mottley,  or  in  her  letter  of 
February)  to  be  driven  from  her  husband's  roof  under  this  degrading 
imputation  on  her  honour, — she  institutes  a  suit  alleging  adultery  on  his 
part,  and  praying  a  sentence  of  separation.  Her  case,  then,  does  not 
set  out  very  strongly. 

The  first  charge  in  the  libel  is,  that,  while  Captain  Harris  was  in  the 
West  Indies,  and  at  Vera  Cruz,  a  Mrs.  Waverly  remained  with  him  on 
board  the  Hussar  for  several  days;  that  many  familiarities  took  place  be- 
tween her  and  Captain  Harris,  and  that  they  committed  adultery.  Two 
witnesses,  the  surgeon  and  the  captain's  clerk,  examined  to  this  charge, 
both  negative  it:  they  are  the  wife^s  own  witnesses;  but  they  depose  that 
they  never  saw  any  familiarity,  and  that  they  do  not  believe  that  any 
adultery  or  indecent  act  occurred.     There  are,  besides,  some  facts  to 
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explain  the  circumstances  under  which  Mrs.  Waverly  was  received  and 
continued. on  board,  such  as  will  not  warrant  the  Court  even  in  suspect** 
ingany  criminal  intercourse  between  her  and  Captain  Harris. 

The  other  charge  is  with  a  lady  of  rank  and  character;  and  which,  if 
unfounded,  is  cruel  and  unpardonable.  It  appears,  that  while  at  Barba- 
does.  Captain  Harris  became  acquainted  with  the  chief  officer  of  en- 
gineers and  his  lady.  In  May,  18^6,  this  officer  was  obliged,  by  duty, 
to  make  a  visit  of  inspection  through  the  colonies;  and  Captain  Harris 
undertook  to  convey  him.  This  officer's  lady  was  in  ill  health  and  re- 
commended to  accompany  them:  on  their  return  her  health  was  not  im- 
E roved;  and,  under  the  advice  of  medical  gentlemen,  her  return  to  Eng- 
ind  was  determined  upon.  Captain  Harris  engaged  to  bring  her  to  this 
country;  and  she  came  home  passenger  in  the  Hussar,  attended  by  two 
female  servants — an  elderly  woman  and  a  black  girl.  When  the  ship 
was  at  Vera  Cruz,  this  lady  expressed  a  great  anxiety  to  procure  a 
passage  direct  to  England;  but  this  she  did  not  accomplish.  When  she 
landed  at  Portsmouth,  she  went  to  an  hotel,  and  was  there  visited  by 
Mrs.  Harris  and  the  friends  with  whom  that  lady  was  staying.  She  then 
came  to  London,  and  took  lodgings,  first.  In  Regent  Street,  and  after- 
wards in  Sloane  Street  near  the  residence  of  her  own  family.  There 
both  Captain  and  Mrs.  Harris  visited  her:  Captain  Harris  showed  her 
attentions;  but  they  were  such  as  the  circumstances  would  naturally  lead 
to;  and  did  not  go  beyond  that  polite  and  kind  civility,  which  was  due 
to  her,  and  which  was  to  be  expected  from  a  gentleman  intrusted  with 
the  protection  of  a  friend's  sick  wife. 

The  two  witnesses,  who  were  on  board  the  Hussar  and  have  been 
produced  on  the  libel^  negative  any  suspicion  of  improper  familiarity 
during  the  voyage.  The  cabins  of  Captain  Harris  and  the  lady  in  ques- 
,tion  were  on  difierent  sides  of  the  ship,  though  of  course  that  did  not  ex- 
clude a  possibility  of  intercourse.  Again,  though  it  is  pleaded  that 
Captain  Harris  visited  this  lady  at  her  lodgings,  and  every  witness  is 
produced  that  could  be  mustered  to  state  some  impropriety,  yet  (with 
one  single  exception)  there  is  not  a  witness  who  speaks  to  the  slightest 
familiarity  or  impropriety  of  conduct:  there  is  not  one  that  believes  any 
criminality,  except  a  young  girl — Mary  Ann  Payne;  and  she  relates 
circumstances  so  utterly  inconsistent  wiih  probability,  and  all  the  other 
facts,  as  to  deserve  no  credit  whatever,  even  if  she  were  not  contradict- 
ed by  the  other  evidence  in  the  cause;  her  story  is  so  at  variance  with 
probability,  that  it  is  sufficient  to  defeat  itself.  The  impression  made 
by  this  witness^  testimony  on  my  mind  is,  that,  so  far  as  it  would  tend 
to  prove  criminality,  it  is  mere  invention  and  gross  falsehood.  In  this 
part  of  the  case,  without  entering  into  more  detail,  I  fully  concur  in  the 
sentence, — that  Mrs.  Harris  has  failed  in  proof  of  her  libel.  The  charge 
seems  to  have  been  framed  upon  a  notion,  that  the  best  means  of  defence 
was  to  commence  the  attack. 

I  now  proceed  to  the  second  branch  of  this  case, — the  charges  against 
the  wife. 

It  is  unnecessary  for  me  to  trace  Mrs.  Harris  to  an  earlier  period  than 
the  beginning  of  September,  1826,  when  she  and  her  children  went  to 
Portsmouth  to  await  the  expected  return  of  the  Hussar.  Conduct  of 
greater  forwardness,  more  dissolute  short  of  actual  prostitution;  expres- 
aions,  written  and  spoken,  more  grossly  departing  from  the  modesty  of 
a  virtuous  matron;  passions  more  inflamed;  advances  more  impudent 
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iiid  bareftced,  cannot  well  be  imagined:  and  the  proof  depends  not 
merely  on  the  depositions  of  the  witnesses,  but  is  confirmed  by  her  own 
letters,  coupled  with  admissions  of  great  improprieties,  at  least,  and  ex« 
pressions  of  deep  contrition.  Against  a  married  woman^the  mother  of 
two  children,  the  return  of  whose  husband,  after  an  absence  of  two  years 
on  the  public  service,  was  daily  expected,  who  could  write  such  letters 
to  officers  of  the  garrison,  and  act  and  talk  as  she  did,  and  who  had  a 
mind  thus  tainted, — there  would  not  be  much  difficulty  in  presuming 
criminality  whenever  a  favourable  opportunity  and  other  circumstances 
to  raise  a  suspicion,  occurred.  Whether  her  morals  had  become  cor- 
rupted by  the  society  she  so  much  cultivated  during  her  husband's  ab« 
sence:  whether  her  passions  were  inflamed  by  his  expected  return;  whe* 
ther  she  considered  there  was  less  risk  of  detection  by  pregnancy  on  the 
eve  of  his  arrival,  it  is  obvious  from  her  declarations  that  her  affections 
no  longer  were  directed  towards  their  legitimate  object:  the  meeting 
with  her  husband  was  not  the  gratification  she  anticipated;  she  sought 
other  objects. 

Lookmg  to  these  circumstances  as  detailed  in  the  evidence, — for  to 
state  the  particulars,  or  to  read  passages  from  these  letters,  is  unneces* 
sary,  and  therefore  from  their  corrupting  and  demoralizing  tendency  an<- 
fitting; — the  Court  has  a  strone  judicial  conviction,  that,  on  the  13th  of 
September,  1826,  at  Stanstead  Wood,  Mrs.  HarHs  was  guilty  of  adul- 
tery with  Captain  Latouche.  The  subsequent  circumstances,  if  con- 
firmation were  required,  tend  strongly  to  strengthen  that  conviction. 
The  Hussar  sailed  for  Chatham  on  the  1 8th  of  October,  after  Captain 
Harris  had  slept  on  shore  five  nights:  she  declined  to  accompany  her 
husband  in  that  vessel,  but  promised  to  return  to  London  on  the  follow- 
ing Monday,  the  23d;  yet  she  lingered  at  Portsmouth  till  the  25th. 

The  day  after  the  vessel  had  sailed  for  Chatham,  a  conversation  took 
place  between  Mrs.  Harris  and  Mrs.  Mottley,  to  which  the  latter  thus 
deposes  on  the  eighteenth  article: — **  At  dinner  Mrs.  Harris  compliuned 
of  being  poorly  and  could  not  eat  any  thing:  deponent  inquired  the 
cause  and  Mrs.  Harris  said,  <  Pll  bet  you  five  pounds  I  am  in  the  family 
way:'  deponent  said,  *  How  can  you  fancy  such  a  thing?'  to  which  she 
replied,  <  I'll  also  bet  you  five  pounds  that  I  shall  be  confined  at  the  end 
of  eight  months;'  adding  also,  '  that  she  had  gone  only  eight  months 
with  one  of  her  children,  and  that  the  same  thing  had  happened  to  her 
sister.'  It  then,  for  the  first  time,  struck  the  deponent  that  the  party 
in  Stanstead  Wood  had  taken  place  exactly  a  month  before,  and  depo- 
nent then  believed  and  still  believes,  that  such  conversation  was  ad-_ 
dressed  to  the  deponent  for  the  purpose  of  misleading  her,  and  of 
accounting  hereafter  for  the  birth  of  any  child  of  which  she  might  be  de- 
livered within  a  period  less  than  nine  months  from  her  husband's  return; 
and  deponent  believes  an  act  of  adultery  was  committed,  on  the  13th  of 
September,  1826,  between  Mrs.  Harris  and  Captain  Latouche." 

Captain  Harris,  at  the  time  at  which  this  conversation  took  place,  had 
been  at  home  only  six  days,  yet  she  anticipated  pregnancy,  and  an  eight 
months'  child:  these  are  very  speedy  suspicions.  The  opinion  and  in- 
ference of  the  witness  do  not  guide  the  Court,  but  the  great  difficulty  is 
in  not  arriving  at  the  same  conclusion*  Mrs.  Harris  was,  in  truth,  preg- 
nant; for,  in  the  month  of  February,  she  miscarried,  which  was  the 
reason  she  was  allowed  to  remain  for  some  little  time  in  the  bouse  of 
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her  hoabandy  after  their  separation.     Upon  this  part  of  the  case  again^  I 
concur  with  the  sentence  of  the  Chancellor  of  London.  , 

Against  this  proof  of  guilt,  another  ground  of  defence  was  attempted  i/^" 
to  be  set  up,  namely,  that  Captain  Harris  was  the  corrupter  of  his  wife, 
the  author  of  his  own  dishonour.  Two  instances  are  adduced :  first,  that, 
soon  after  his  marriage,  he  invited  a  friend,  Captain  Vincent,  who  was 
present  at  the  marriage,  but  who  at  the  time  in  question  was  unwell,  to 
spend  some  days  at  me  cottage  at  Fulmer,  and  that  he  slept  in  an  ad« 
joining  room,  between  which  and  Captain  and  Mrs.  Harris'  room  there 
was  only  a  thin  partition.  >To  rely  upon  this  as  any  justification  of  her 
adultery  five  years  after,  or  as  any  bar  to  her  husband's  relief,  or  that  it 
was  considered  by  either  of  the  parties  as  attended  with  any  impropriety, 
is  hardly  worthy  of  observation:  it  was  not,  indeed,  much  pressed  in 
argument 

The  other  instance  is,  that  he  introduced  his  wife  to  Mrs.  Cary.  It 
appears  that  Captain  Harris  and  his  family  had  been  for  a  very  long  pe- 
riod— ^thirty  years— intimate  with  Mrs.  Cary.  Mr.  Henry  Harris  and 
his  dsHighter  were  residing  at  her  house.  Captain  Harris  and  his  wife 
had  very  little  intercourse  with  her  before  he  sailed  to  the  West  Indies; 
and  it  was  during  his  absence  that  Mrs.  Harris  herself  cultivated  thisao* 
quaintance  into  very  great  intinutcy.  The  general  conduct  and  deportment 
of  this  lady  is  described  as  quite  consistent  with  decorum;  though  it  is 
true  that  she  was  visited  by  an  illustrious  individual,  now  no  mpre,  on 
terms  which  nothing  can  justify;  at  the  same  time  there  are  circum- 
stances arising  from  the  impossibility  of  a  legal  marriage  which  may,  in 
the  eyes  of  the  world,  distinguish  such  from  other  immoral  connections, 
and  may  be  received  in  some  degree  as  an  extenuation. 

It  is  not  necessary  for  the  Court  to  assent  to  the  strict  propriety  of 
Captain  Harris  making  such  an  acquaintance  for  his  wife.  But  however 
much  right  moral  feelings  may  be  disposed  to  censure  the  overlooking 
of  any  departure  from  female  virtue,  under  any  circumstances^  and 
thereby  giving  a  degree  of  countenance  to  immorality  and  vice,  yet  sit- 
ting here  to  administer  the  hxw^  it  is  impossible  to  hold  that  the  circum* 
stances,  in  this  case  referred  to,  will  bar  the  husband  of  the  remedy 
which  he  claims  on  account  of  his  wife's  adultery. 

Upon  the  whole,  the  sentence  appealed  firom  must  be  affirmed. 


PREROGATIVE  COURT  OF  CANTERBURY. 

WAGNER  V.  MEARS.— p.  524. 

Where  capeeitf  and  volition  are  established,  a  party  suing  in  forma  jHmperia  who  after 
%  lonf  acquiescence  calls  in  probate  of  a  will,  on  a  suggestion  of  incapacity  ftmud, 
and  circumvenUont  may  be  condemned  in  costs;  and  the  taxation  be  su^ended. 

CurieiSf  on  behalf  of  Mrs.  Wagner. 
Lushington  and  Dodaon  contra. 

JVBOMENT. 

Sir  John  Nichou. 
The  deceased,  Ann  Jones,  died  a  widow,  so  long  since  as  the  28th  of 
December^  1821;  she  left  several  nephews  and  nieces  of  two  different 
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branches,  viz.  three  nephews  and  two  nieces  of  the  name  of  Newbury^ 
and  two> nieces  of  the  name  of  Norton.  On  the  8th  of  Janoary,  1822, 
probate  of  her  will  dated  on  the  30th  of  November,  1821,  was  granted 
to  Susanna  Norton  and  Sarah  Mears  (formerly  Norton)  executors:  by 
this  will  she  left  Edward  and  John  Newbury  201.  each  for  mourning, 
Samuel  Norton  500/. ;  her  plate,  household  furniture,  and  trinkets,  she 
gave,  in  equal  shares,  to  the  Nortons;  and  tied  up  certain  property  in 
trust  to  pay  Edward  and  John  Newbury  2/.  a  week  each;  and  bequeath- 
ed the  residue  to  Susanna  Norton  and  her  sister  Mrs.  Mears.  The  pro- 
perty was  sworn  to  be  under  the  sum  of  14,000/. 

This  probate  remained  undisturbed  for  seven  years,  and,  in  the  mean 
time,  Susanna  Norton  died.  In  1828,  the  probate  was  called  in  by 
Elizabeth  Wagner,  widow  (formerly  Newbury),  a  niece  and  one  of 
the  residuary  legatees  named  in  a  will  of  January,  1820,  and  she  was 
admitted  a  pauper,  (a)  Now  when  there  had  been  an  acquiescence  in  a 
probate  for  so  many  years,  it  was  an  extreme  hardship  upon  the  execu- 
trix to  be  liable  to  be  called  upon  to  substantiate,  by  proof,  the  will  un- 
der which  she  had  so  long  acted,  and  that,  too,  at  the  instance  of  a  pau- 
per, and  where,  more  especially,  no  reasonable  account  was  given  for 
the  delay.  The  result  of  the  evidence  before  me  renders  this  hardship 
still  greater,  because  it  is  proved  that  Samuel  Newbury  is  the  real  op- 
ponent: he  applied  to  all  the  witnesses,  and  yet  has  received  his  legacy 
of  500/.  under  this  very  will.  It  would  not,  therefore,  have  been  con- 
venient for  him  to  have  contested  this  will,  because  he  could  not  have 
opposed  it  without  bringing  in  his  legacy,  and  he  would  have  been 
responsible  for  costs:  but  a  pauper  sister  is  put  forward,  that  there  is 
little  chance  for  the  executrix,  after  being  harassed  with  this  suit,  to  get 
reimbursed  the  expenses. (6)  After  such  a  course  of  proceeding  every 
presumption  would  be  in  favour  of  the  will  that  had  been  acted  upon*; 
but,  in  this  case,  the  proofs  are  perfectly  clear  and  satisfactory. 

The  deceased,  as  I  have  said,  wsis  a  widow;  and  she  had  lost  an  only 
daughter.  At  Walworth,  where  she  resided,  she  was  acquainted  with 
a  gentleman  of  the  name  of  Whitaker;  he  became  her  intimate  friend 
and  assisted  her  in  the  management  of  her  affairs.  In  January,  1820, 
she  employed  Mr.  Whitaker  to  get  a  will  drawn  for  her;  he  took  her 
instructions  in  writing;  he  carried  them  to  his  solicitor,  Mr.  Lilley, 
who  having  prepared  the  draft  of  a  will,  brought  it  to  the  deceased 
(whom  he  had  never  seen  before),  settled  it  with  her,  transcribed  it, 
and  it  was  executed  and  attested.  By  that  will  the  more  considerable 
benefit  was  given  to  the  Nortons;  the  same  weekly  provision  was  made 
for  Edward  and  John  Newbury;  1000/.  was  given  to  Samuel  Newbury, 
and  the  residue  was  distributed  among  the  five  nephews  and  nieces  of 
that  name.  Samuel  Newbury,  who  had  kept  a  public  house,  but  had 
come  to  reside  with  th&  deceased  and  to  manage  her  household  con- 
cerns, was,  besides  his  legacy  of  1000/.,appointeda  joint  executor  with 
Whitaker;  but  it  appears  that  he  soon  lost  her  confidence,  for  in  Sep- 

(a)  See  **in  the  ^odsof  Ann  Jones,"  vol.  i.  81.  [3  Eng.  Eccl.  Rep.  p.  36.] 
Ih)  On  the  admissibility  of  a  responsive  allegation  given  in  on  the  part  of  Mrs.  Mears, 
the  Cpurt  threw  out,  in  reference  to  the  great  hardship  of  this  case,  whether  it  ought 
not  (at  least  before  Mrs.  Wa^er  was  admitted  a  pauper  to  institute  this  suit)  to  have 
required  an  affidavit  accounting  for  her  not  having  sooner  proceeded  to  call  in  the  pro- 
bate, and  stating  her  belief  that  she  should  be  able  to  set  aside  the  will;  more  especial- 
ly when  she  had  been  a  party  to  a  deed  by  which  she  had  recognized  its  validity. 
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tember,  in  that  year,  the  deceased  sent  for  Mr.  LiUey,  and  by  a  codicil 
revoked  the  appointment  of  Samuel  Newbury  as  an  executor,  and  sub- 
stituted her  niece,  Sarah  Norton. 

To  the  validity  and  fairness  of  these  testamentary  acts  the  Newbury 
family  cannot  object;  they,  indeed,  rely  upon  them.  Both  sets  of  rela- 
tions  were  in  habits  of  intercourse  with  the  deceased,  except  the  nieces 
of  the  Newbury  branch;  but  the  Misses  Norton  and  Samuel  Newbury 
were  not  on  good  terms.  In  June,  1821,  Mr.  Whitaker  died;  he  was 
buried  on  the  15th  of  that  month;  and  soon  after  that  occurrence  the 
win  and  codicil  prepared  by  Lilley,  in  which  Whitaker  was  an  execu- 
tor, were  delivered  into  the  deceased's  possession.  These  facts  are  not 
in  controversy  between  the  parties. 

Mr.  Whitaker  being  dead,  it  was  not  improbable  that  the  deceased 
would  set  about  some  fresh  testamentary  arrangement,  and  Lilley,  not 
being  her  solicitor,  having  never  seen  her  but  at  the  execution  of  her 
will  and  codicil,  having  never  transacted  for  her  any  other  business,  and 
she  having  solicitors  of  her  own.  Sweet,  Stokes,  and  Carr,  whom  she 
had  employed  for  sixteen  years,  it  was  natural  that  she  should  resort  to 
these,  her  own  solicitors,  for  the  purpose  of  altering  her  will.  Mrs. 
Mears  called  upon  Mr.  Sweet  to  request  he  would  attend  the  deceased; 
and  if  she  took  the  former  will  off  the  mantle  piece  to  carry  it  with  her, 
that  conduct  was,  I  think,  in  no  degree  suspicious.  Mr.  Sweet,  on  the 
second  article  of  the  responsive  allegation,  thus  deposes:—* 

<'0n  the  dlst  of  July,  1821,  Sarah  Mears  and  Susanna  Norton  called 
upon  the  deponent  at  his  office  with  a  message  from^  the  deceased,  stat- 
ing, that  she  was  very  ill  and  wished  him  to  attend  upon  her  to  make 
her  will;  and  they  made  an  appointment  with  the  deponent  to  be  at  the 
deceased's  house,  Walworth,  on  the  next  Monday  for  that  purpose: 
they  informed  him  that  Mr.  Samuel  Newbury  (whom  the  deponent 
knew  as  a  nephew  of  the  deceased)  would  be  acquainted  that  the  depo- 
nent had  been  sent  for,  for  the  purpose  of  making  the  deceased's  will. 
On  the  appointed  Monday  the  deponent  went  to  the  deceased's  house 
taking  with  him  one  of  his  clerks:  the  deponent  found  there  Samuel 
Newbury  and  Sarah  Mears.  On  being  shown  into  the  deceased's  bed 
room  (for  she  was  confined  to  her  bed)  and  being  left  ^one  with  her  she 
proceeded  to  give  instructions  for  her  will,  and  the  deponent  read  each 
bequest  to  her  as  he  wrote  it  down  and  so  proceeded  until  the  will  was 
complete:  it  occupied  the  deponent  about  two  hours  altogether,  the  de- 
ponent made  no  draft  of  the  will  but  wrote  it  out  at  once  fit  for  execu- 
tion. In  the  course  of  the  preparation  of  the  will  the  deponent  wished 
to  be  informed  as  to  the  amount  of  the  deceased's  property,  and  she  re- 
ferred him  to  Samuel  Newbury  and  Sarah  M^ars,  and  the  deponent  ob- 
tained the  information  he  wanted  from  them  and  communicated  it  to  the 
deceased;  but  she  could  not  then  determine  as  to  the  mode  in  which  she 
would  dispose  of  the  residue  of  her  property,  and  the  deponent  there- 
fore concluded  the  will  by  stating,  that  the  deceased  had  not  made  up 
her  mind  as  to  the  mode  in  which  she  would  dispose  of  it." 

There  was,  then,  no  clandestinity  in  the  preparation  of  this  will  of 
June  1821,  for  Samuel  Newbury  was  present  and  privy  to  it.  The  dis- 
position of  the  property  is  the  same  as  in  the  will  of  1820,  except  that 
the  legacy  to  Samuel  Newbury  is  reduced  from  1000/.  to  500/.,  and  the 
residue  is  reserved  to  be  afterwards  disposed  of.  The  two  nieces,  the 
Nortons,  are  in  this  will  named  executors;  it  was  executed  five  months 
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before  the  death  of  (lie  testatrix;  and  at  that  time  there  is  not  the 
least  reason  to  doubt  her  capacity,  or  to  suggest  any  influence  or  impo- 
sition. 

The  deceased  was  rather  far  advanced  in  years;  she  was  about  sixty* 
five,  and  confined  to  her  bed  with  a  painful  disorder,— one  that  render- 
ed moving  extremely  troublesome,  and  she  grew  gradually  weaker  in 
body;  but,  unless  the  whole  account  of  making  this  will  is  a  fabrication, 
and  the  attesting  witnesses  are  most  grossly  perjured,  her  testamentary 
capacity  in  no  degree  failed;  and  the  Court  can  entertain  no  doubt  of 
its  decision. 

As  I  have  mentioned,  the  deceased  resided  at  Walworth;  her  two 
nieces  on  the  Middlesex  side  of  the  town:  they  were  her  favorite  ida- 
tions;  she  was  confined  to  her  bed,  at  a  distance  from  them,  and  with 
only  a  young  girl  and  a  hired  nurse  to  take  care  of  her.  She  had  no 
inducement  to  remain  in  the  neighbourhood  of  Walworth;  Mr.  Whita- 
ker  was  dead,  and  her  nephew,  Samuel,  could  not  perform  for  her  those 
offices  which  she  required,  and  were  only  proper  for  a  female  attendant 
to  discharge.  These  considerations  quite  account  for  the  wish  and  anx- 
iety of  the  nieces  to  receive  the  deceased  into  their  house,  and  make  it 
natoral  that  all  parties  should  become  desirous  of  her  removal;  and  it  is 
not  unworthy  of  remark,  that .  upon  the  occasion  of  her  removal  from 
Walworth,  Samuel  Newbury  carried  the  deceased  down  to  the  coach. 
The  residue  by  the  will  of  July  having  been  reserved  for  a  future  dis- 
position, Mr.  Sweet  attended  the  deceased  at  Miss  Norton's  house  in 
Charlotte  Street,  Fitzroy  Square:  upon  that  occasion  he  received  from 
her  instructions  for  a  new  will;  he  remained  with  her  a  considerable 
time,  while  she  gave  him  the  necessary  directions;  he  was  extremely 
cautious  and  particular  throughout;  and  the  minute  detail  of  what  pass- 
ed at  that  interview  leaves  no  doubt  in  my  mind  of  the  volition  and  ca- 
pacity of  the  testatrix:  and  unless  the  facts,  to  which  Mr.  Sweet  has 
deposed,  are  entirely  fabricated,  there  is  all  the  necessary  proof  fiirnish- 
ed  of  the  early  part  of  this  transaction;  and  the  sequel  is  taken  up  and 
fully  established  by  his  partner,  Mr.  Carr:  and  the  whole  of  the  evi- 
dence on  this  part  of  the  case  is  corroborated  by  Hardwicke,  a  clerk  in 
their  house,  who  was  present  during  the  whole  of  the  transaction. 

Now  against  the  full  and  satisfactory  evidence  of  the  instructions  for, 
and  execution  of  this  will,  and  the  capacity  of  the  deceased,  what  is 
there  opposed?  Why  three  or  four  old  nurses,  a  young  servant-girl, 
and  two  great-nephews,  who  give  an  opinion  that  the  deceased  was 
childish  and  incapable;  their  evidence,  however,'is  extremely  loose,  and 
their  recollection  of  facts,  ailer  seven  jrears,  not  to  be  relied  upon:  and 
they  depose  against,  and  in  contradiction  of  the  whole  conduct  of  Sam- 
uel Newbury,  the  very  person  who  has  brought  them  forward  as  wit- 
nesses, who  was  present  at  the  whole  business,  whose  lency  was  re- 
duced from  1000/.  to  500/.,  and  who,  therefore,  if  actual  incapacity, 
fraud,  and'circumvention  existed,  was  fully  aware  of  all  that  occurred, 
and  had  every  inducement  to  bring  the  matter  forward;— «nd  yet  he  ac- 
quiesced. 

It  is  indeed  to  be  regretted  that  he  is  not  the  party,  and  that  his  legacy 
has  been  paid,  otherwise  the  Court  might  have  had  it  in  its  power  to  do 
more  ample  justice  to  the  executrix:  but  all  the  justice  the  Court  can  at 
present  do  is  to  pronoubce  for  the  will,  and  in  order  to  mark  that  the 
proceedings  are  altogether  vexatious,  to  condemn  the  party,  who  haa 
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called  in  the  probate,  in  costs;  and  should  she  succeed  to  any  property 
the  decree  may  then  be  enforced:  but  while  she  continues  a  pauper  I 
shall  direct  the  taxation  to  be  suspended,  (a) 

(a)  See  Filewood  v.  CouMiiBy  1  Add.  286.  Le  Miuin  ▼.  Bonnl,  ib.  399.  [3  Enir.  Ecd. 
Bep.  121»  153.]  , 


CRISP  and  RYDER  v.  WALPOLE.— p.  531. 

A  oodiol  produced  under  mysterious  cii^yumstaaces  eighteen  months  after  the  de* 
cessed's  death — there  being  no  evidence  of  finding  nor  of  any  thing  directly  connect- 
ing it  with  the  deceased — cannot  be  established  on  evidence  of  hand-writing  alone^ 
particularly  when  such  evidence  is  conflicting,  and  when  other  circumstances  raise  a 
suspicion  of  the  genuineness  of  the  instrument. 

This  was  a  cause  of  proving  in  solemn  form  of  law  a  codicil  to  the 
last  will  and  testament  of  William  Henry  Robinson,  late  of  Denston 
Hall,  Suffolk,  promoted  by  John  Crisp  and  Thomas  Ryder,  theprinci* 
pal  legatees  therein  named,  against  the  executors  of  his  will.  The  de- 
ceased died  on  the  12th  of  November,  1826,  and  in  December  follow- 
ing his  will  (dated  on  the  6th  of  December,  1822,)  and  nine  codicils 
were  proved.  By  his  will  the  testator  gave  certain  pecuniary  and  spe- 
cific legacies,  (amounting  [in  the  whole  to  J61125,)  to  several  of  his 
friend/  and  servants  named  in  the  first  codicil.  The  paper  now  pro- 
pounded was  alleged  to  be  a  further  codicil:  it  was  as  follows:—- 

<<  Denston  Hall,  September  2,  1823. 
'^  I  give  and  bequeath  unto  Mr.  John  Crisp  of  Denston,  Suffolk,  the  sum 
of  sixteen  hundred  pounds.  I  also  wish  to  give  to  Amy  Cris^  the  sum  of 
two  hundred  pounds.  And  I  give  to  Mr.  Ryder  Charter  House  London 
the  sum  of  six  hundred* pounds.  I  wish  to  give  to  Mrs.  Territt  Chil- 
ton Hall  Clare  two  hundred  pounds.  I  also  wish  to  give  to  my  curate 
Mr.  Seabroke  and  R.  Forbes  gardener  one  hundred  pounds  each.  My 
will  and  meaning  is  that  this  gpdicil  be  adjudged  to  be  a  part  of  my  last 
will  and  testament 

"W.  H,  Robinson." 

This  paper  was  propounded  (as  a  codicil  in  the  hand-writing  of  the 
deceased)  in  an  allegation  of  fourteen  articles:  the  fifth  of  which  pleaded: 
-^<<That  on  the  19th  of  May,  1828,  a  letter  packet  sent  through  the 
twopenny  post-office  was  delivered  to  Thomas  Ryder,  having  the  post- 
mark Newgate  Street  thereon,  sealed  with  a  wafer  and  addressed  — — 
Ryder,  Esq.,  Charter  House:  that  the  said  letter,  or  packet,  consisted  of 
the  cover  or  envelope  so  addressed  and  the  paper  writing  being  the  co* 
dicil  propounded:  that  advertisements  had  been  inserted  in  several  news- 
papers, and  printed  hand-bills  circulated  at  Denston  offering  a  reward 
for  the  discovery  of  the  person  who  put  the  letter  or  packet  into  the 
post,  but  that  no  discovery  relating  thereto  had  been  made.^' 

Phillimore  and  Dodaon  in  support  of  the  codicil. 

The  King's  Advocate  and  Lushington  contra,  were  stoiq>ed  by  the 
Court. 

Vol.  IV.  26 
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Judgment. 

Sir  John  Nichols. 
This  case  lies  in  a  narrow  compass;  for  unless  the  principles  esta- 
blished in  these  Courts  for  the  security  of  property  are  broken  through, 
I  can  entertain  no  doubt  what  decision  ought  to  be  given. 

William  Henry  Robinson,  the  testator,  died  on  the  12th  of  Novem- 
ber, 1826;  his  will  is  dated  1822,  and  he  left  several  codicils  of  different 
dates  from  1823  to  1826  inclusive.  In  the  month  of  December,  1826, 
the  three  executors,  viz.  the  two  Misses  Walpole  and  Miss  Jefferson 
took  probate  of  his  will  and  nine  codicils:  no  other  codicil  was  heard 
of,  nor  suggested  to  have  been  in  existence  at  that  time,  nor  until  May, 
J  828,  when  ^r.  Ryder  received  by  the  twopenny  post — in  a  blank  en- 
velope— a  paper  purporting  to  be  a  codicil  in  the  hand-writting  of  the 
deceased:  this  paper  is  dated,  September  the  2d,  1823;  it  gives  various  le- 
gacies, and  among  others,  1600/.  to  Mr.  Crisp,  and  600L  to'Mr.  Ryder-^ 
the  two  persons  who  have  since  propounded  the  instrument  in  this 
cause.  Where  this  alleged  codicil  came  from,  or  who  sent  it,  has  never 
been  discovered.  Mr.  Ryder  took  all  proper  steps  to  trace  its  history, 
but  without  success.  There  rests  not  the  least  imputation  or  suspicion 
upon  Mr.  Ryder  that  he  fabricated  the  instrument,  or  was  in  any  man- 
ner privy  to  its  concealment  or  to  its  production.  No  imputation  what- 
ever rests  upon  him. 

But  notwithstanding  no  discovery  has  been  made  accounting  for  this 
instrument  not  appearmg  till  a  year  and  a  half  after  the  testator's  death, 
these  two  legatees,  Mr.  Crisp  and  Mr.  Ryder,  have  called  upon  the  ex- 
ecutors to  take  probate  of  it;  and  have  propounded  and  undertaken  to 
prove  it  as  a  codicil.  And  the  true  question  in  the  cause  is,  whether 
there  be  proof  that  the  instrument  is  a  genuine  codicil — the  act  of  the 
deceased.  To  this  paper  there  is  no  attesting  witness;  the  /actum  de- 
pends upon  evidence  of  hand- writing  alone;  and  there  is  no  circum- 
.  stance  that  connects  the  instrument  directly  with  the  deceased.  Some 
general  regard  i&r  the  several  legatees  has  been  relied  upon,  as  render- 
ing the  disposition  probable.  Now,  in  the  first  place,  no  person  would 
set  about  the  fabrication  of  an  instrument  without  endeavouring  to  give 
the  disposition  some  colour  of  probability :  but  looking  to  all  the  cir- 
cumstances in  which  the  deceased  stood  with  reference  to  these  parties 
at  the  date  of  this  instrument,  it  does  not  appear  to  my  mind  even  pro- 
bable that  he  would  have  bequeathed  these  two  legacies  to  Mr.  Crisp 
and  Mr.  Ryder. 

Declarations  have  also  been  relied  upon;  but  they  are  loose  and  gene- 
ral, not  referring  specifically  to  this  instrument;  and  they  were  made  in 
1826,  when  the  deceased  was  residing  at  Brook  House — a  lunatic  asy- 
lum—and labouring  under  a  morbid  depression  of  spirits.  The  proof, 
then,  seems  to  rest  on  evidence  of  the  hand-writing. 

It  is  a  rule  of  this  Court  that  evidence  of  handwriting  alone  is  not 
sufficient  to  establish  a  testamentary  paper,  virithout  something  to  connect 
the  act  with  the  deceased:  (a)  and  this  rule  is  founded  upon  the  facility 
.there  is  of  imitating  handwriting  so  closely  as  to  dedeive  those  who  are 
best  acquainted  with  that  of  the  supposed  testator.  It  is  therefor^  re- 
quired that  there  shall  be  something  to  connect  the  instrument  with  the 
deceased, — either  that  it  was  fpund  in  his  repositories  at  his  d^tb,  or 

(a)  See  Canatable  v.  Steibel  and  Emmanuelt  Vo^  I.  60.  [3  EDg.  Eccl.  Rep.  26.] 
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Bome  direct  recdgaition  of  it  in  his  lifetime,  or  else  some  other  circum- 
stances of  such  strong  probability  that  it  Was  the  genuine  act  of  the 
deceased,  as  to  leave  no  reasonable  doubt  on  the  moral  conyictibn  of  the 
Court 

In  the  present  case  the  evidence  of  the  similitude  of  handwriting, 
even  produced  by  the  parties  setting  up  the  paper,  is  not  uniform  in 
support  of  it,  while  it  is  opposed  by  the  evidence  of  other  individuals 
who  believe  it  not  to  be  the  handwriting  of  the  deceased:  so  that  this 
proof,  at  best  of  a  loose  and  unsatisfactory  species,  is  in  the  present 
instance  conflicting. 

There  are  other  circumstances  unfavourable  to  the  genuineness  of  the 
instrument:  the  day  of  the  month  is  written  after  the  name  of  the  month, 
whereas  it  is  proved  to  have  been  the  habit  of  the  deceased,  almost  uni- 
versally observed  by  him,  to  write  the  day  of  the  month  before  its  name. 

It  was  also  the  habit  of  the  deceased  to  write  his  names  of  baptism  at 
full  length,  and  ;iot  by  initials,  to  formal  instruments,  though  not  to 
common  letters:  but  to  this  codicil  there  are  only  the  initials  of  the 
christened  names.  These,  however,  are  slight  circumstances  of  suspicion, 
not  very  much  to  be  relied  upon. 

But  the  great  difficulty  of  the  case  arises  from  the  mysterious  appear- 
ance of  this  instrument  a  year  and  a  half  after  the  testator's  death:  nor  is 
there  any  account  from  whom  it  came,  or  from  whence  it  came,  or  where 
it  was  first  discovered,  or  why  it  had  lain  so  long  concealed:  no  plausi- 
ble conjecture  can  be  formed  in  explanation;  and  this  circumstance 
raises  a  atrong  suspicion  that  the  instrument  has  been  a  fabrication  of 
much  more  recent  date  than  the  death  of  the  testator.  In  addition  to 
this,  the  paper  is  dated  at  the  head,  <'Denston  Hall,  Septembers,  1823,^' 
which  was  the  testator's  usual  place  of  residence.  Now  it  is  satisfactori- 
ly proved  that  the  testator  was  not  at  Denston  Hall  at  that  time;  but  that 
he  had  left  that  place  on  the  28th  of  July,  had  come  to  town,  staid  there 
some  time,  had  then  proceeded  to  Cheltenham,  and  did  not  return  to 
Denston  till  the  end  of  September.  That  the  deceased,  therefore,  should 
have  formally  headed  this  instrument  at  Denston  Hall,  he  being  for  a 
considerable  time  absent  from  thence,  is  not  probable,  more  especially 
as  there  are  several  other  instruments  before  the  Court  dated  at  the  place 
where  they  were  written:  but  if  this  instrument  were  fabricated  three 
or  four  years  after  its  date,  and  after  the  death  of  the  deceased,  it  is  not 
extraordinary  that  the  person  who  fabricated  it  should  not  have  been 
aware  of,  or  should  not  have  recollected  the  absence  of  the  testator  from 
Denston  Hall  on  the  2d  of  September,  182^  and  thus  have  fallen  into  a 
mistake,  and  furnished  this  additional  circumstance  of  suspicion. 

Upon  the  whole,  the  judgment  of  the  Court  is,  that  there  is  a  complete 
failure  of  proof  of  this  instrument,  as  a  codicil  of  the  deceased  testator: 
the  Court  is  not  called  upon  to  pronounce  that  it  is  a  fabrication;  but, 
whether  fabricated  or  not,  I  must  repeat  that  I  fully  acquit  Mr.  Ryder 
of  any  participation  in  the  transaction,  and  that  I  entertain  no  suspicion 
that  he  was  concerned  in,  or  privy  to,  the  fabrication  of  the  paper. 

If,  however,  parties  will  set  up  and  undertake  to  establish  such  a  case 
by  proof  for  the  chance  of  benefit  to  themselves,  they  must  also  be  con- 
tent to  do  it  at  their  own  risk  of  paying  the  costs  in  case  of  failure.  I 
must,  therefore,  not^pnijrvprMiounce  against  the  codicil,  but  feel  bound 
to  condemn  the  parties,  who  have  propounded  it,  in  costs. 
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HARRISON  V.  STONE.— p.  687. 


On  Protest. 


The  Coait  of  Probate  does  not  luimit  parol  eyidence  to  shew  an  error  in  a  testamentary 
paper,  unless  there  be,  Ist,  some  ambiguity  on  the  face  of  the  instrument:  2ndly,  the 
means  of  obtaining  clear  and  indisputable  proof  of  the  deceased's  intention. 

George  Harrison^  late  of  the  Herald's  College^  died  on  the  16th  of 
April,  182 ly  possessed  of  considerable  personal  property.  By  his  will, 
dated  the  8th  of  April,  1821,  and  described  in  the  concluding  paragraph, 
AS,  '<  Instructions  which  the  testator  desires  may  be  formed  into  his 
will,  and  until  then,  that  they  should  be  considered  as  his  last  will  and 
testament;''  he  appointed  his  nephews,  Daniel  Charles  Rogers  Harrison, 
(the  residuary  legatee,)  Samuel  Harrison  (since  dead,)  and  Robert  Stone, 
the  husband  of  a  great^niece,  executors.  They  took  probate  on  the  27th 
of  April. 

In  the  will  was  a  bequest  to  Robert  Stone  in  the  manner  and  words 
following: — ^<  jGrives  to  Mr,  Robert  Stone  all  such  money  as  shall  be  due 
to  the  testator  at  the  time  of  Af>  decease,  "(a) 

On  the  30th  of  March,  1829,  a  decree  issued,  at  the  instance  of  Dan- 
iel Charles  Rogers  Harrison  against  Robert  Stone,  the  other  surviving 
executor,  citing  him  to  show  cause  ^^  why  the  probate  should  not  be  re- 
voked and  declared  null  and  void  by  reason  of  the  omission  in  the  will 
of  the  words  ^  from  him'  alleged  to  have  been  erroneously  ai^d  incau- 
tiously erased;  and  to  accept,  in  conjunction  with  Daniel  Charles  Rogers 
garrison,  a  new  probate,  with  the  words  'from  him'  reinstated  in^  and 
made  to  form  part  and  parcel  of  the  will,  or  to  show  cause  why  probate 
in  such  form  should  not  be  granted  to  Mr.  Harrison." 

An  appearance  was  given  for  Stone  under  protest,  which  alleged;*- 
<<  That  within  two  or  three  days  after  the  deceased's  death,  the  will  was 
read  over  by  Daniel  Moore,  of  Lincoln's  Inn,  the  solicitor  who  pre- 
pared it,  (an4  also  solicitor  of  D.  C.  R.  Harrison,)  in  the  presence  of  D. 
C.  R.  Harrison  and  others;  that  D.  C.  R.  Harrison  himself  gave  instruc- 
tions for  the  probate  of  the  will  without  any  interference  on  the  part  of 
Stone.  That  on  the  26th  of  April,  eighteen  days  only  after  the  prepa- 
ration of  the  will,  Moore  made  an  affidavit,  that  he  attended  the  deceas- 
ed on  the  8th  of  April,  and  then  by  his  desire  wrote  instructions  for  his 
will,  which  having  been  read  over  to,  approved  and  signed  by,  the  de- 
ceased, remained  in  the  deceased's  possession  till  his  death;  that  in 
writing  the  will  deponent  committed  many  clerical  errors,  and  that  many 
alterations  were  made  by  the  deceased's  directions;  that  having  now 
carefully  inspected  the  will  and  particularly  observed  the  several  altera- 
tions, obliterations,  and  interlineations  therein,  (amongst  others,  the  ob- 
literation of  ^mtfrom  hinij*  and  interlineations  of  *the  testator^*  and 
<  Ai>'  in  the  bequest  in  favour  of  Robert  Stone,)  he  saith  the  whole  of 
$uch  alterations,  obliterations,  and  interlineations  were  made  by  him,  by 
the  deceased's  directions,  or  with  his  knowledge  and  approbation,  and 
previous  to  the  execution  of  the  will."    That  Stone  was  not  until  seve- 

(o)  The  words  in  italics  were  substituted  by  interlineation. '  8ee  the  Judfinent,  Mi/ro^ 
p.  808-9. 
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ral  yeara  afterwards  aware  of  the  existence  of  this  affidavit;  that  on  the 
d7th  of  Aprily  probate  issued  to  the  three  executors,  and  when  com- 
pleted, was  sent  to  D.  G.  R.  Harrison,  by  his  directions,  who  took  the 
sole  management  of  the  estate,  and  that  Stone  and  Samuel  Harrison  did 
not  interfere  in  the  execution  of  the  will  except  by  joining  in  the  acts 
of  their  co-executor  for  the  sake  of  conformity  and  under  his  direction: 
that  very  shortly  after  probate  was  obtained,  Stone  claimed,  under  the 
will,  all  the  money  due  to  the  deceased  at  his  death,  and  that  D.  C.  R. 
Harrison  on  such  occasion  said  to  him,  *  I  think  you  and  1  can  settle  it 
between  ourselves,  as  it  would  be  a  pity  that  any  part  of  the  money 
should  he  spent  in  law;'  that  Stone  had  since  frequently  repeated  the 
claim  to  Harrison,  who  on  such  occasions  promised  to  arrange  it,  and 
that  in  consequence  thereof  Stone  had  delayed  taking  legal  proceedings 
to  recover  the  same,  but  that  Harrison  at  length  having  refused  to  settle 
the  matter,  Stone  filed  a  bill  in  Chancery  on  the  17th  of  May,  1827,  to 
eompel  him;  and  the  Master  of  the  Rolls,  on  the  25th  of  February, 
1829,  decreed,  ^  that  Stone  was  entitled  to  all  debts  and  sums  of  money 
due  to  the  deceased  at  his  death.  ^  '^     It  was  further  alleged,  <<  that  Har- 
rison, vei^  shortly  after  the  deceased's  death,  knew  of  the  alterations  in 
the  bequest  to  Stone,  and  who  was  entitled  under  the  will,  to  all  mo- 
nies due  to  the  deceased  at  his  death:  that  Mr.  Moore  the  preparer  of 
the  will,  survived  the  deceased  nearly  seven  years;  and  that,  notwith- 
standing the  premises,  no  proceedings  were  taken  by  Harrison  to  call  in 
the  probate,  until  nearly  eight  years  after  the  deceased's,  and  upwards  of 
a  year  after  MocMre's  death;  nor  until  after  the  decree  of  the  Court  of 
Chancery."    The  protest,  in  conclusion,  submitted,  <^that  under  the 
circumstances  alleged  it  was  not  now  competent  to  call  upon  Stone  ac- 
cording to  the  tenor  of  the  decree." 

In  reply,  it  was  alleged,  <<That  on  the  8th  of  April,  1821,  the  de- 
ceased, being  exceedingly  ill  and  confined  to  his  bed,  caused  his  solici- 
tor, Moore,  to  attend  him  immediately:  that  on  Moore's  arrival  in  the 
morning  of  that  day,  the  deceased  requested  him  to  take  down  instruc- 
tions for  his  willf  and  Moore,  accordingly,  from  the  verbal  directions 
of  the  deceased,  in  his  presence,  and  the  presence  of  Sir  Greorge  Naylor 
(an  intimate  and  confidential  friend  of  the  deceased,)  wrote  such  instruc- 
tions: that  in  the  course,  and  as  part  of  such  instructions,  the  deceased 
said,  *  I  give  to  Mr.  Stone  all  the  money  that  he  owes  me,'  meaning  a 
sum  t>f  1500/.  due  to  him  from  Stone  on  mortgage  with  interest; — or,  in 
words  to  that  effect,  signified  his  intentions  by  his  will  to  remit  such 
debt:  that  Moore  immediately  wrote  down,  ^  gives  to  Stone  all  such 
money  as  shall  be  due  to  him  from  him  at  the  time  of  my  death;'  but 
afterwards,  in  order  to  make  the  clause  in  the  third  person,  made  the 
alteration  appearing  in  such  bequest  entirely  of  his  own  accord,  and 
without  having  received  any  directions  or  instructions  to  that  effect  from 
the  deceased:  that  after  the  entire  indtructions  had  been  reduced  into 
writins,  and  the  alterations  made,  the  will  was  read  over  to  the  deceased, 
and  duly  executed  by  him:  that  the  alteration  made  by  Moore  in  Stone's 
bequest,  was  made  without  the  knowledge,  and  contrary  to  the  mean- 
ing and  intention,  of  the  deceased,  who  never  knowingly  approved 
thereof,  but  remained  in  ignorance  of  the  effect  to  the  time  of  his  death, 
and  that  the  deceased  never  intimated  an  intention  to  benefit  Stone,  be- 
yond forgiving  him  his  debt:  that  the  will  was  not  otherwise  read  over 
to  the  deceased,  nor  was  his  intention  directed  to  the  alteration,  and 
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that  it  was  never  read  over  by  him:  that  in  the  course  of  the  8th  of 
April,  1821,  the  deceased  observed  to  Sir  Greorge  Naylor,  *that  he 
thought  he  had  done  enough  for  Stone  by  forgiving  him  his  debts:'  that 
about  two  days  after  the  making  of  the  will,  the  same  was  locked  up  by 
Sir  George  Naylor  in  a  drawer  in  the  deceased's  bed  chambe)*,  which' 
remained  sealed  up  to  the  deceased's  death/'  It  was  admitted,  that 
Harrison  took  possession  ,of  the  will,  but  not  to  the  exclusion  of  the 
other  executors:  and  it  was  averred,  that  the  affidavit  of  Moore  was  not 
made  at  the  instigation  or  procurement  of  Harrison,  who  did  not  inter- 
fere therein;  and  that  Stone  was  not  ignorant  of  such  affidavit  for  seve- 
ral years.  It  was  also  admitted  that  Harrison  took  the  sole  management 
of  the  estate;  but  denied,  that  Stone  claimed  to  be  entitled  to  all  the 
money  due  to  the  deceased,  either  shortly  after  the  probate  or  at  any 
time  except  as  afterwards  admitted,  or  that  Harrison  ever  made  the  de- 
claration, ^  that  they  could  settle  it,'  &c.  or  that  he  ever  promised  to  ar- 
range Stone's  claims,  or  that  Stone  delayed  takine  proceedings  as  alleged 
in  the  protest;  for  that  Harrison  (it  being  the  beuef  of  all  the  executors 
that  Stone  took  no  benefit  beyond  the  extinguishment  of  his  own  debt,) 
with  the  privity  and  concurrence  of  his  co-executors,  got  in  and  receiv- 
ed all  monies  due  to  the  deceased  at  his  death,  except  the  debt  from 
Stone,  and  applied  the  same  for  his  own  use,  without  any  interference 
or  objection  by  Stone;  that,  in  June,  1821,  Harrison,  with  the  privity 
of  Stone,  made  up  the  executorship  account  and  paid  the  legacy  duty  on 
the'  residue  in  which  were  included  the  monies  due  to  the  deceased  at 
his  death.  It  was  admitted,  that  about  four  years  ago  Stone  observed  to 
Harrison,  '  that  he  n^ust  have  some  conversation  with  him  relative  to 
the  bequest;'  and  that,  on  the  2d  of  February,  1827,  Stone,  in  a  letter 
to  him,  intimated,  ^  that  he  must  have  some  conversation  with  him  on 
the  subject;'  but  it  was  denied,  that  Stone  otherwise  ever  made  any 
claim  under  the  will  beyond  his  own  debt,  and  that  he  never  made  any 
direct  claim  to  the  monies  due  to  the  deceased,  until  the  22d  of  Febru- 
ary, 1827,  when  he  wrote  a  letter  claiming  4,575/.  as  due  to  the  de- 
ceased at  his  death;  to  which  letter  Harrison  replied,  expressing  his  sur- 
prise at  the  advancement  of  such  a  claim,  and  denying  its  validity." 

It  was  then  stated,  **  that  the  Master  of  tlie  Rolls,  m  pronouncing  in 
favour  of  the  bill  of  complaint,  declared  in  terms,  '  that  his  decree  was 
founded  solely  upon  the  bequest  to  Robert  Stone,  as  it  stood  in  that 
will  of  the  deceased,  of  which  probate  had  been  granted,  not  admitting 
of  any  latitude  of  construction,  and  expressly  referred  to  the  Ecclesias- 
tical Court  as  the  proper  jurisdiction  for  trying  the  question  between 
the  parties;'  and  submitted  that  the  protest  be  overruled;  that  Stone  be 
assigned  to  appear  absolutely,  and  condemned  in  costs." 

On  behalf  of  Stone  it  was  denied,  ^*  that  the  executorship  accounts 
were  made  up,  or  the  duty  paid  on  the  residue  with  his  privity;  but  that 
on  the  contrary,  they  were  rendered  to  the  stamp  office  by  Harrison 
entirely  without  Stone's  knowledge,  and  were  not  furnished  to  him  by 
Harrison  until  1827.  It  was  further  denied,  that  the  Master  of  the 
Rolls,  in  any  manner,  referred  the  question  to  the  Ecclesiastical  Court; 
and  alleged  that  the  decree  does  not  contain  any  reference  of  that  nature; 
but  it  was  admitted,  that  the  Master  of  the  Rolls  said,  VThat  if  Harrison 
wished  to  impugn  the  bequest,  he  must  go  elsewhere,  or  to  the  Ecclesi- 
astical Court  for  that  purpose.'  That  in  pursuance  of  the  decree,  pro- 
ceedings were  still  depending  in  Chancery  to  carry  the  same  into  effect, 
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and  that  Harrison^  by  taking  steps  therein,  had  acquiesced  in  the  de* 


cree.'' 


The  act  on  petition  was  supported  by  affidavits  on  one  side  and  on  the 
other. 

Dodson,  in  support  of  the  protest 

Wh^re  no  ambiguity  or  absurdity  is  upon  the  face  of  the  instrument, 
extrinsic  evidence  is  not  admissible;  but  where  an  ambiguity  or  absurdi- 
ty manifestly  exists  and  evidently  results  from  error,  there  evidence, 
dehors  the  instrument  itself,  may  be  received:  but  before  it  can  be  ad- 
mitted it  must  be  clear  and  undoubted  that  the  error  was  casual.  Bay!- 
don  V.  Bayldon,  3  Add.  232.  [2  Engl.  Eccl.  Rep.  509.]  In  that  case 
there  was  a  manifest  error  in  the  enumeration  of  the  nephews  and  nieces 
of  the  testator;  it  was  clear,  not  only  by  the  parol  testimony,  but  from 
the  instructions,  that  he  intended,  by  this  will,  to  have  benefited  another 
nephew.  The  error  was  apparent,  and  there  was  direct  and  unequivocal 
proof  of  intention.  So  in  Travers  and  Edgcll  v.  Miller,  3  Add*  226, 
[2  Eng.  Eccl.  Rep.  506.]  folio  20  of  the  will  was  missing:  the  pages 
ran  from  19  to  21;  and,  that  a  sheet  was  wanting,  was  proved  by  the 
context  There  again  it  was  clear  that  the  omission  must  have  been  by 
mistake,  and  either  not  observed  at  the  time  the  will  was  executed,  or 
that  the  sheet  had,  since  its  execution,  been  accidentally  detached :  and 
the  Court  was  enabled  to  supply  its  place  by  nieans  of  the  draft  wilL 
But,  on  the  other  hand,  in  Fawcett  v.  Jones,  3  PhilL  434, 495.  [1  Eng. 
EccL  Rep.  432.]  this  Court  refused  to  make  a  variation  in  Lady  Bathes 
will,  by  inserting  in  it,  from  the  instructions,  a  residuary  clause;  and 
the  Court  of  Delegates  affirmed  the  decree  of  the  Prerogative  Court  In 
the  present  case  there  is  no  ambiguity  whatever;  nothing  that  should 
induce  the  Court  to  resort  to  extrinsic  evidence,  and  which  can  only  be 
supplied  from  recollection,  and  by  the  conjectures  of  Sir  George  Nay  lor, 
who  was  present  when  the  instrument  was  prepared, — eight  years  ago. 
No  safe  reliance  could  be  placed  on  such  testimony,  even  if  admissible, 
when  opposed  by  the  conduct  of  the  parties  and  the  affidavit  of  Mr. 
Moore,  the  drawer  of  the  will,  made  recenti  facto.  The  Master  of  the 
Rolls  did  not  advise  these  proceedings;  if  he  had  so  done,  he  would  in 
the  mean  time,  have  stayed  the  suit  in  his  own  Court:  but  even  if  a 
reference  had  been  directed,  it  would  not  affect  the  principles  which 
guide  Courts  of  Probate  in  cases  of  this  description.(a) 

Lushington  and  ^ddatnSj  contra. 

If  it  be  true,  as  is  alleged,  that  the  deceased  never  intended  to  benefit 
Stone  beyond  the  extinguishment  of  his  debt,  the  protest  must  be  over- 
ruled whatever  ultimately  may  come  of  the  case;  unless,  indeed,  some- 
thing is  set  forth  in  support  of  the  protest  which  is  quite  conclusive 
against  the  ability  of  the  Court  to  afford  relief.  At  present  the  Court  is 
not  apprized  of  all  the  evidence,  but  enough  is  disclosed  to  raise  a  strong 
probability  of  error.  We  admit,  but  with  certain  exceptions,  that 
written  instruments  cannot  be  varied  by  parol  evidence:  the  general 
rule,  however,  applies  to  instruments  not  regularly  executed  only,  biit 
to  instruments  regular  and  formal  in  themselves.  Here  the  paper 
required,  in  the  first  instance,  some  extrinsic  evidence  to  give  it  pro- 
bate. The  factum  is  informal;  the  deceased  was  aged  and  infirm,  and 
placing  great  confidence  in  his  solicitor,  does  not  seem  to  have  ad- 
Co)  See  Draper  v.  EQtcb,  Vol.  1. 678^  [3  Eng.  EccL  Hep.  389.] 
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verted  to  the  yariations  in  the  vrording  which  had  been  introdueed.  But 
can  it  be  successfully  argued,  that  there  is  no  ambiguity,  on  the  face  of 
the  instrument,  and  in  the  construction  of  the  bequest  to  Stone,  arising 
from  the  words  as  altered,  in  comparison  with  those  originally  adopted? 
The  variation  is  considerable,  and  introduces  an  important  ambiguity 
and  incongruity  in  the  will.     It  is  said,  however,  that  the  intentions  of 
the  testator  cannot  now  be  satisfactorily  collected  from  the  contents  of 
Sir  George  Naylor's  affidavit;  but  his  intimacy  with  the  deceased,  the 
declarations  subsequent  to  the  execution  of  the  instrument,  and  the  pecu- 
liarity of  the  bequests,  will  sufficiently  account  for  the  accuracy  of  his 
memory  upon  the  points  in  question.     Mr.  Moore's  affidavit  was  made 
in  the  usual  form  to  account  for  the  alterations  in  the  paper;  but  his  par- 
ticular attention  was  not  directed  to  the  effect  of  those  alterations.     In 
Blackwood  v.  Darner,  cited  3  Phill.  459.  [1  Eng.  Eccl.  Rep.  455.]  3 
Add.  239.  (n.)  S.  C.  [2  Eng.  Eccl.  Rep.  512.]  there  was  a  clear  omis- 
sion by  the  attorney  in  not  inserting  a  residuary  clause:  the  draft  was 
read  over;  it  remained  two  days  in  the  deceased's  possession,  and  was 
executed*;  yet  the  Court  of  Delegates  decreed  that  the  residuary  clause 
should  form  part  of  the  will.     Fawcett  v.  Jones  has  been  relied,  upon; 
but  there  Lady  Bath's  attention  was  called,  specially  and  repeatedly, 
to  the  residuary  clause;  and  the  will  was  most  carefully  prepared,  and 
executed  by  a  vigilai\t  testatrix.     If  there  was  not  a  direct  reference  of 
this  case,  it  was,  in  terms,  sent  by  the  Master  of  the  Rolls  for  a  decision 
in  the  Ecclesiastical  Court     There  has  been  no  negligence  nor  acquies- 
cence on  the  part  of  the  residuary  legatee. 

Judgment. 
Sir  JiOhn  Nicholl. 

George  Harrison,  Esq.  died  on  the  16th  of  April,  1B21;  and,  on  the 
27th  of  that  month,  probate  of  his  will  was  taken,  under  40,000/.,  by 
Samuel  Harrison,  Daniel  Charles  Rogers  (now  Rogers  Harrison)  and 
Robert  Stone,  the  executors.  Daniel  Charles  Rogers  was  also  residuary 
legatee.  The  will  is  dated  on  the  8th  of  April,  1821:  it  is  not  fonnal* 
ly  drawn  up,  but  was  intended  as  instructions,  which  for  precaution, 
were  executed  and  attested  by  three  witnesses.  One  of  the  three  wit* 
nesses  was  Daniel  Moore,  a  solicitor,  the  writer  of  the  instructions,  who 
is  since  dead. 

The  instrument,  being  instructions,  is  for  the  most  part  expressed  in 
the  third  person:  it  is  headed, — ^<< Instructions  for  the  will  of  Greorge 
Harrison,  Esquire: 

'<  He  desires  to  give  to  his  sister,  Mary  Page,  widow,  an  annual  sum 
of  260/.  during  her  natural  life;  and,  after  her  decease,  he  desires  that 
the  same  annual  sum  be  continued  to  her  two  sons.'' 

But  the  present  question  arises  upon  a  clause,  containing  a  bequest 
to  Robert  Stone,  one  of  the  executors,  in  these  words:— 

'*  Gives  to  Mr.  Robert  Stone  all  such  money  as  shall  be  due 
'*  to  the  testator  at  the  time  of  his  decease." 

There  are  other  words  which  were  erased,  viz.  **  him**  at  the  end  of 
the  first  line;  ^<me  from  him"  at  the* beginning  of  the  second  line;  bat 
"me"  is  carried  out  to  the  left.  These  words  are  struck  through. 
<c  My"  also,  between  "  of  and  "  decease**  is  struck  through;  and  ^  his,'* 
written  over  it..    The  probate,  however,  was  taken  as  the  clause  stood 
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altered  by  the  erasures;  that  is, — "  Gives  to  Mr.  Robert  Stone  all  such 
money  as  rtiall  be  due  to  the  testator  at  the  time  of  his  decea8e.(a) 

This  probate  remained  till  March  1829,  when  a  decree  calling  it  in 
issued,  at  the  suit  of  one  of  the  executors, — viz.  the  residuary  legatee, 
and  citing  Robert  Stone,  the  other  surviving  executor  and  the  legatee 
under  this  clause,  to  show  cause  "  why  the  former  probate  should  not 
be  revoked  aiid  a  new  probate  granted  with  the  words  'from  him*  in- 
serted as  having  been  erroneously  and  incautiously  struck' through.** 

To  this  decree  an  appearance  has  been  given  under  protest;  and  the. 
matter  comes  on  by  act  on  petition  and  affidavits.  Whether  there  was 
any  necessity  to  appear  under  protest, — for  there  is  no  ground  to  object 
to  the  jurisdiction,  no  ground  strictly  amounting  to  any  bar,  if  such  cir- 
cumstances should  be  stated  as  would  clearly  and  safely  establish  error 
—need  not  be  inquired  into  by  the  Court:  but  the  real  object  is  to  as- 
certain, whether,  upon  the  circumstances  suggested,  the  Court  can  legal- 
ly and  securely  allow  the  executor  and  residuary  legatee  now  to  go  into 
proof,  in  order  to  show  that  the  words,  proposed  to  be  reinstated,  were 
**  erroneously  and  incautiously"  struck  out  without  the  knowledge  and 
contrary  to  the  intentions  of  the  testator. 

The  instrument  was  executed  by  the  deceased,  and  attested  by  the 
witnesses,  with  the  words  struck  through:  prima  Jacie^  then,  whether 
the  instrument  was  intended  to  have  effect,  or  was  only  executed  as  a 
precautionary  measure,  yet  still  I  must  consider  it  as  containing  the  final 
wishes  of  the  testator.  There  have  been  instances  where  a  dause,  in- 
troduced by  fraud,  has  been  expunged;  where  a  clause,  omitted  by  er- 
ror, has  been  supplied;  but,  in  those  cases,  there  has  been  the  concur- 
rence of  two  circumstances,— first,  some  ambiguity  on  the  face  of  the 
executed  instrument  itself;  and  secondly,  the  means  of  obtaining  clear 
and  indisputable  proof  that  the  insertion  or  omission  of  the  clause  was 
contrary  to  the  intention  of  the  testator.  These  two  things  must  concur 
before  the  Court  can  safely  interpose.  In  the  present  case  some  inter- 
yenine  circumstances  may  be  noticed.  There  is  conflicting  evidence 
as  to  toe  exact  time  when  Stone  first  set  up  a  claim  to  all  the  debts;  but 
this  is  not  very  material,  since  it  will  not  prove  the  intention  of  the 
testator;  at  all  events  the  claim  is  admitted  to  have  been  set  up  four  years 
ago,  and,  more  expressly,  in  February  1827,  in  May  of  which  year  a 
bill  in  Chancery  was  actually  filed  by  Stone  against  the  residuary  lega- 
tee. That  bill  went  to  a  hearing;  and  in  February  1829,  the  Master  of 
the  Rolls  decided  in  favour  of  Stone's  application.  Mr.  Moore^  the 
drawer  of  the  will,  died  on  the  6th  of  January  1828, — that  is,  after  the 
bill  was  filed,  and  before  the  decision  of  the  Master  of  the  Rolls;  so 
that  it  is  not  till  after  all  these  events, — the  bill  filed,  the  decree  at  the 
Rolls,  and  the  death  of  the  solicitor, — that  the  residuary  legatee  sets 
up,  in  this  Court,  this  error  in  the  will.  The  suit  is  instituted  eight 
years  after  the  testator's  death,  and  probate  had  been  taken  of  his  will. 

The  words,  indeed,  of  the  inquest  are  strong;  ^'notadmittingof  any 

(a)  The  clause*  with  the  ensures  and  interlineations,  stood  thus: — 

tataiihe  Ume  of  [my]*  deeetm.*' 

*  The  woidf  indaded  in  bfiskclt  C  j  wen  itrielMi  iSbnngk  with  a  pea. 
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latitude  of  construction'' — as  expressed  in  the  language  of  the  act  *on 
petition. 

What,  however,  is  to  be  the  clear  and  decisive  proof  of  the  uninten- 
tional erasure?  Even  the  drawer  of  the  instrument,  Mr.  Moore,  is 
dead.  His  evidence,  therefore, — ^the  best  parol  evidence— -cannot  be 
obtained  to  show  error;  on  the  contrary,  his  testimony,  as  far  as  it  can 
be  obtained,  exists  in  an  affidavit, — ^produced  at  taking  probate  by  the 
residuary  legatee  himself, — that  the  erasures  were  made  by  the  direc- 
tions of  the  deceased,  and  read  over  to  him  previous  to  the  execution. 
And  there  are  also  Mr.  Moore's  own  written  document,  and  his  con- 
duct in  obtaining  the  deceased's  execution  of  it  in  its  present  state,  both 
as  to  shape  and  contents.  Now  what  is  there  to  oppose  to  this,  and  to 
satisfy  the  judicial  mind  of  the  Court  that  the  general  terms,  in  which 
this  bequest  now  stands,  were  not  fully  understood  and  approved  of  by 
the  testator? 

True  it  is,  as  has  been  argued,  that  the  nature  of  the  bequest  is  not 
very  common;  and,  therefore  the  probability,  upon  conjecture,  would 
be  rather  in  favour  of  there  being  some  error,  especially  as  Stone  him- 
self was  a  debtor  to  the  testator's  estate  for  the  sum  of  1500/;(a)  the  re- 
lease of  which  debt  alone  would  have  been  considerable;  and  Sir  George 
Naylor,  in  his  affidavit,  has  expressed  his  belief  and  opinion  that  the 
deceased  so  intended  the  bequest 

Sir  George  Naylor  states,  that  the  deceased,  in  giving  the  instruc- 
tions, said,  <<I  give  to  Mr.  Stone  all  the  money  that  he  owes  me:"  and 
no  doubt  he  has  fairly  stated  his  impression:  but  declarations  to  be  spoken 
to  by  a  third  party  are  so  opeu  to  mistake  and  misapprehension  as  to  be 
very  liable  to  error.  What  a  slight  alteration  would  alter  the  whole 
sense  and  make  the  bequest  conformable  to  the  will  as  altered.  ^'  All 
that  he  owes  me;"  or,  <<  all  that  is  owing  to  me,"  are  easily  misappre- 
hended, or  misrecoUected  at  the  end  of  eight  years.  Here  is  no  writ- 
ten document  suggested  to  be  forthcoming  which  can  in  any  degree,  lay 
a  foundation  for,  and  corroborate  the  existence  of,  any  error.  No  fair 
copy,  containing  the  words  struck  through,  was  engrossed  for  execution; 
no  cotemporaneous  evidence  of  that  sort,  on  which  the  Court  can  rely, 
can  be  furnished.  In  Blackwood  against  Damer,  3  Phill.  459.  485.  [l 
Eccl.  Rep.  455.],  the  Court  had  evidence  of  that  description:  but  still 
what  it  most  relied  upon  were  the  written  instructions.  So  again,  in 
Bayldon  against  Bayldon,  3  Add.  232.  [2  Eng.  Eccl.  Rep.  509.],  there 
were  the  instructions:  the  very  draft  of  the  will,  in  Baron  Wood's  own 
handwriting,  had  the  names  of  the  parties  who  were  to  be  benefitted.  But, 
upon  mere  parol  declarations,  without  any  thing  in  writing,  after  such  a 
length  of  time,  to  hold  that  the  words  in  the  executed  instrument  were 
<< erroneously  and  incautiously  struck  through;"  and  for  the  Court  to 
reinstate  them  would  be  a  most  dangerous  precedent  I,  therefore,  feel 
bound  to  dismiss  Mr.  Stone. 

Protest  sustained. 

Upon  Mr.  Stone's  costs  being  applied  for,  the  Court  observed; — that 
it  was  an  important  question,  and  declined  to  grant  them. 

(a)  The  debts,  owing  to  the  testator  at  the  time  of  his  deaths  amounted  altogether  to 
3500/. 
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BIRD  V.  BIRD.— p.  553. 
On  Taxation  of  Coats, 


The  costs  of  ezceptive  allegations  tendered  on  boCh  udes  (the  admission  whereof  was 
suspended  till  the  final  hearings,  and  then  not  prayed  to  be  received),  not  allowed  to 
be  taxed  against  a  party  condemned  in  costs. 


In  the  Goods  of  JOSEPH  KNIGHT.— p.  554. 

(OnMotim.) 

Probate  granted  to  a  deed*  testamentary  in  its  whole  purport  and  effect,  and  not  to  ope- 
rate till  after  death. 

In  1819,  Mr.  and  Mrs.  Knight  executed  a  deed  conveying  property 
to  trustees  for  the  use  of  the  deceased  and  his  wife;  and;  upon  the  death 
of  the  survivor,  to  pay  over  the  property,  in  certain  parts,  to  different 
persons.  Mr.  Knight  survived  his  wife;  and  died,  not  having  made 
any  will,  and  without  having  exercised  a  power,  reserved  to  him,  of  re- 
voking the  uses  and  trusts  of  the  deed. 

The  King^s  Jidvocate, — after  stating  that  the  deed  was  in  its  whole 
purport  and  effect  testamentary,  and  not  to  operate  until  after  the  death 
of  Mr.  Knight, — moved  for  probate  of  the  instrument  to  be  granted  to 
the  residuary  legatees  in  trust  named  in  the  deed,  as  executors  according 
to  the  tenor,  (a) 
Per  Curiam, 

Let  the  probate  pass  as  prayed. 

Motion  granted. 

{a)  A  Chancery  llarrister  had  ^ven  an  opinion,  that  the  legacy  duty  attached  on  the 
benefits  conveyed  by  this  deed. 


In  the  Goods  of  BENJAMIN  CAMPBELL.— p*  555. 


On  Motion* 


A  ynSHt  in  existence  after  the  testator's  death,  being  accidentally  lost  and  the  contents 
unknown,,  ad  ministration  limited  till  the  will  be  found  granted  (on  justifying  securi- 
ties) to  the  widow  alone,  with  a  minor  daughter,  entitled  in  distribution. 

The  deceased,  late  assistant  surgeon  of  the  medical  staff  at  Maidstone, 
Kent,  died  there  in  January  1829;  he  left  a  widow  and  a  minor  daugh- 
ter, the  only  persons  entitled  in  distribution. 

Some  years  prior  to  his  death,  he  transmitted  a  sealed  packet  to  Mr. 
CoUyer,  his  agent  in  London,  informing  him  that  it  contained  his  will, 
and  requesting  that  he  would  take  charge  of  it  On  the  15th  of  Janua(ry 
1889,  CoUyer  received  a  letter  from  the  commanding  officer  of  the  depot 
at  Maidstone,  apprising  him  of  Campbell's  death,  and  enclosing  a  letter, 
addressed  to  <<Mrs.  Campbell,  164,  TTongate,01a8gow,"  to  be  forwarded. 
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The  letter  and  packet  intrusted  by  the  deceased  to  Mr.  Collyer  were,  on 
the  same  day,  put  into  the  post-office  in  London^  and  reached  Glasgow^ 
but  the  letter  carrier,  not  being  able  to  find  Mrs.  Campbell,  returned  tli^ 
letter  and  packet  to  the  post-office.  They  were  never  afterwards  traced. 
A  diligent  search  was  made  at  the  post  offices  at  Glasgow,  Edinburgh, 
an4  London;  and  various  advertisements  inserted  in  the  newspapers  in 
respect  to  the  lost  packet,  but  no  information  was  obtained.  The  de- 
ceased's papers  were  searched,  and  no  draft  nor  copy  of  the  will  could 
be  discovered.  Upon  affidavit  to  the  above  effect,  Phillimore  moved 
for  letters  of  administration  to  be  granted  to  Margaret  Campbell,  widow 
of  the  deceased,  limited  until  the  original  will  should  be  found  and 
brought  into  the  registry. 

The  property  was  in  the  funds,  and  under  1200/. 
Per  Curiam. 

The  affidavit  of  Mr.  Collyer  shows  that  the  will  was  in  existence  after 
the  death  of  the  testator;  and  there  is  no  reason  to  conjecture  that  it  is 
suppressed.  I  shall  grant  the  administration  to  the  widow,  limited  till 
tiie  original  will  be  found;  but  I  direct  the  securities  to  justify. 

Motion  granted. 


ROXBURGH  V.  LAMBERT.— p.  557. 


On  Motion. 


The  Court  grants  administration  to  a  bond-creditor,  who  has  also  a  mortgage  on  lease- 
hold property. 

William  Lambert,  a  carpenter,  died  in  1827.  He  lefl  a  widow  and 
one  child*  On  the  29th  of  June,  1829,  a  decree  jssued  against  the 
widow  and  child,  why  administration  should  not  be  granted  to  Francis 
Roxburgh,  a  creditor  by  bond.  After  the  decree  had  been  served,  it  was 
ascertained  that  the  demands  of  the  creditor  were  secured  by  mortgage 
on  certain  leasehold  property;  and  it  was  suggested  in  the  registry  that 
the  security  by  mortgage  might  disqualify  him  from  taking  administra- 
tion as  a  creditor. 

Curteis  moved  for  the  administration. 

*    Per  Curiam. 

There  is  no  difficulty  in  allowing  this  administration  to  pass.  Abend 
creditor  has  a  lien  even  on  freeholds,  yet  the  Court  grants  administration 
to  a  bond  creditor.  Here  the  mortgage  is  on  leasehold  property,  which 
is  subject  to  si^nple  contract  debU,  and  to  the  claims  of  creditors  gene- 
rally; and  the  bond  is  to  be  regarded  as^a  collateral  security  to  the  mort- 
gage. If  the  grant  were  prayed  by  a  mortgagee  of  real  property,  there 
might  be  a  reason  why  the  administration  should  not  pass  to  him,  be- 
cause it  would  give  him  a  priority,  and  exclude  simple  contract  credit- 
ors.    In  this  case  I  deoree  the  administration. 

Motion  granted. 
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6i  .        J./ALE  BRETON  r.  FLETCHER.— p.  558.   /^«^-  ^^^  ^^>  ^* 

A  will  may  bepronoimced  for»  though  both  the  attegtinf  witnetiet  depoie  to  the  de- 

ceated'a  incapaci^. 

Phillimorey  in  support  of  the  will.  2^ Ct^  Ji-^  X^J* 

Lushington  contra. 

JUDOMEKT. 

Sir  John  Nicholl. 

The  deceased,  Mary  Anne  Fletcher,  a  married  woman,  died  on  the 
19th  of  April,  in  the  present  year;  and  the  will  propounded  Is  made  un- 
der a  power,  reserved  in  her  marriage  settlement,  enabling  her  to  dis- 
pose of  certain  property  by  a  will  attested  by  two  witnesses.  The  will 
m  question  is  dated  on  the  18th  of  April,  1829,  the  day  preceding  her 
death;  it  is  propounded  by  one  of  the  residuary  legatees,  and  opposed  by 
the  husband  of  the  deceased.  The  plea,  propounding  the  instrument, 
sets  forth,  in  the  first  article,  the  power  under  the  settlement,  but  is,  in 
other  respects,  a  common  condidit.  This  is  the  only  plea  in  the  cause, 
so  that  the  husband  has  produced  no  witnesses,  but  contented  himself 
with  administering  interrogatories.  Three  witnesses  have  been  ex- 
amined by  the  residuary  legatee; — Sir  Thomas  Harvie  Farquhar,  the 
executor  who  has  renounced:  Sarah  Nixon,  and  Mary  Turner,  (servants 
in  the  family,)  the  two  attesting  witnesses. 

The  case  depends  much  on  the  credit  of  the  witnesses.  Sir  Thomas 
Farquhar,  who  was  the  deceased's  banker,  and  one  of  the  trustees  under 
her  marriage  settlement,  and  also  an  executor  of  a  former  will,  gives  a 
fuH  and  detailed  account  of  instructions  on  the  17th  of  April:  for  the 
codicil,  written  by  him  in  pencil  on  that  day,  and  signed  by  the  de- 
ceased, is,  in  substance,  the  same  disposition  as  the  will  now  propound- 
ed, which  is  to  give.effisct  to  the  intentions  there  exjuressed;  there  is  a 
mere  alteration  in  form  but  no  deviation  in  substance. 

It  appears  from  Sir  Thomas  Farquhar's  evidence,  that  he  showed  this 
codicil  to  his  confidential  clerk,  who  had  prepared  the  deceased's  former 
will,  and  that  they  considered  a  new  will  would  be  more  convenient 
than  a  codicil.  His  evidence  further  states,— the  preparatioa  of  the 
present  will  with  blanks  for  some  of  the  legacies,  his  attending  the  de- 
ceased on  the  18th,  explaining  to  her  the  state  of  her  property,  her  ap- 
probation of  the  will  and  directions  for  filling  up  the  blanks,  the  read- 
ing over,  final  approbation,  the  calling  in  of  I?ixon  and  Turner  as  wit* 
nesses,  the  execution  of  the  will  by  the  deceased,  and  the  subsequent  at- 
testation of  the  two  female  witnesses^  Unless,  therefore,  the  whole  of 
this  account  is  gross  perjury,  there  can  be  no  doubt  of  volition  and  ca* 
pacity:  and  the.  wiU^  I  repeat,  is  in  substance  and  effect  the  same  as  the 
pencil  codicil. 

The  two  female  servants  venture  to  swear  that  the  deceased  was  in  a 
state  of  incapacity:  they  were,  it  must  be  remembered,  merely  preeept 
at  the  execution;  they  have  deposed  against  their  own  act,  and  what  is 
more  important  (coupled  with  the  gen^ad  tone  of  their  evidence),  they 
are  still  m  the  service  of  the  husbiuid.  They  have  described  him  as  a 
most-  aflfoctionaie  husband,  and  that  the  deceased  always  spoke  of  htm 
as  such* 

From  the  evidence  of  Sir  Thomas  Farquhar,  who  would  hardly  have 
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deposed  to  it,  if  not  true,  the  husband  had  dissipated  the  greater  part  of 
the  deceased's  fortune,  and,  according  to  his  account,  she  spoke  of  him 
very  differently  from  what  is  stated  by  these  women  servants,  (a)  Again, 
Sir  Thomas  Farquhar  deposes,  that,  on  the  18th,  he  brought  with  him 
the  whole  of  the  deceased's  balance;  she  said  she  would  take  60/.  and 
signed  a  draft  for  that  sum.  50/.  she  put  under  her  pillow  for  the  use  of  her 
husband,  and  the  remaining  10/.  she  gave  to  Miss  Le  Breton  for  the  use 
of  the  house.  This  accoqnt  then,  if  untrue,  might  be  most  easily  con- 
tradicted ;  and,  if  true,  it  shows  capacity,  and  falsifies  and^  totally  de- 
stroys the  evidence  of  the  two  servants. 

Upon  the  whole  I  am  of  opinion,  that  the  truth  of  the  case  is,  as  re- 
presented by  Sir  Thomas  Farquhar;  and  that  the  two  witnesses,  who, 
without  offering  the  least  objection^  attested  the  will,  have  not  given  a 
correct  account  of  the  state  of  the  deceased  at  the  time  she  executed  it, 
and  I  therefore  pronounce  for  the  will. 

(a)  Under  the  maniage  settlement  the  husband  received  2000/.  on  the  day  of  mar- 
.riage;  and,  by  the  will  propounded,  the  deceased  leflhim  all  her  furniture  ana  other  ef- 
fects in  the  house  in  which  she  was  residing;  but  not  her  plate  and  trinkets,  which  were 
in  the  care  of  Herries,  Farquhar  and  Co.;  and  she  directed  her  executor  to  pay  all  her 
funeral  expenses,  and  such  debts  and  tradesmen's  bills  as  he  might  be  satisfied  had  been 
incurred  for  her  sole  and  separate  use. 


JOHNSON  V.  WELLS.— p.  561. 

A  second  marriage  and  the  birth  of  issue  is  not  a  revocation  of  a  will  made  in  favour  of 
the  children  of  a  former  marriage  and  an  illegitimate  child,  where  the  second  wife  has 
some  real  property  settled  on  her  issue  under  her  father's  will,  and  where  the  de- 
ceased had  possession  and  full  knowledge  of  the  existence  of  such  will. 

This  was  a  cause  of  proving  in  solemn  form  of  law  the  will  of  Jacob 
Wells:  and  the  question  was,  whether,  under  the  circumstances, marriage 
and  the  birth  of  a  child  was  a  revocation  of  a  will  made  (during  widow- 
hood) in  favour  of  the  issue  of  the  testator's  first  marriage,  and  also  of 
an  illegitimate  child. 

The  King's  ^Advocate  and  Phillitnore  for  the  executor. 

The  presumption  of  law,  by  which  it  has  been  held  that  marriage  and 
the  birth  of  issue  induce  a  revocation  of  a  will  previously  executed,  does 
not  apply  to  this  case.  The  widow  has  a  fund  at  her  own  disposal, 
which,  considering  the  deceased's  property  and  the  state  of  his  family, 
is  a  fair  provision  for  herself  and  child.  Talbot  and  Talbot  is  decisive  of 
this  case,  Vol.  I.  p.  705.  [3  Eng.  Eccl.  Rep.  299.]  If  an  intestacy  be 
pronounced  for,  an  illegitimate  daughter,  for  whom  the  deceased  enter- 
tained the  strongest  affection  to  the  hour  of  his  death,  will  be  lefti — con- 
trary to  the  clear  and  manifest  intentions  of  the  testator— wholly  desti- 
tute. 

Jlddams  and  Haggard  for  the  widow. 

The  deceased  frequently  declared  that  his  wife  should  have  all  her 
own  fortune,  and  that  he  would  provide  for  the  child  by  his  second 
marriage:  but  he  died  without  completing  these  intentions.  The  evi- 
dence also  clearly  proves  that,  in  consequence  of  his  second  marriage 
and  the  birth  of  issue,  he  intended  to  alter  his  will:  the  presumption  of 
law,  therefore,  that  the  will  is  revoked,  is  sustained  rather  .^than  re- 
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butted.  In  Talbot  y«  Talbot^  there  was  a  marriage  settlement^  and  the 
child  was  provided  for;  here,  if  the  will  is  established,  the  son  bom  of 
the  second  marriage  is  liable  to  be  left  wholly  without^  provision;  while, 
in  case  of  an  intestacy,  the  interests  of  all  parties  will  be  secured,  ex- 
cept of  the  natural  daughter,  and  she  will  have  an  equitable  claim  on 
the  widow  and  children. 

Judgment. 

Sir  John  Nichojlx. 

This  case  is  so  clear  that  the  Court  cannot  entertain  a  doubt  upon  it. 
The  deceased,  Jacob  Wells,  died  on  tlie  24th  of  November,  1828:  he 
left  a  widow,  a  daughter,  and  two  sons  by  a  former  marriage;  and  one 
son  by  the  latter  marriage.  The  children  are  all  minors;  and  the  daugh- 
ter is  illegitimate,  being  born  a  few  months  before  Mr.  Wells'  marriage 
with  his  first  wife.  At  his  death  he  was  possessed  of  property  amount- 
ing to  about  6,500/.:  there  was  also  a  sum  of  2,150/.  3  per  cents,  stand- 
ing in  the  joint  names  of  the  deceased  and  his  second  wife;  and  a  real 
estate,  about  600/.  in  value,  secured,  under  her  father's  will,  to  her  and 
to  her  issue. 

In  1816,  the  deceased,  then  a  widower,  executed  a  will,  leaving  his 
fortune  equally  between  his  then  three  children,  including  the  daughter 
before  marriage;  and  appointing  Edward  Wells  his  brother,  and  John- 
son, his  brother-in-law,  executors.  .  In  May,  1825,  he  married  a  second 
wife,  Mary  Rutter,  who  under  her  father's  will  was  entitled  to  two  or 
three  thousand  pounds,  (the  precise  amount  is  not  material  to  the  deci- 
sion of  this  case,)  left  to  her  separate  use.  Previous  to  her  marriage  a 
settlement  was  intended,  but,  before  it  was  fully  drawn  up,  the  mar- 
riage took  place;  however,  immediately  after  the  marriage,  stock  in  the 
3  per  cents.,  to  the  amount  I  have  already  stated,  was  invested  in  their 
joint  names.  She  is  now  entitled  to  that  stocky  and  to  the  little  free- 
hold estate  for  her  life,  making  together  from  2  to  3000/.  Of  this  mar- 
riage a  child  was  born,  who  survived  the  deceased,  and  who  is  not  two 
years  old. 

The  question,  then,  is,  whether,  under  these  circumstances,  the  mar- 
riage and  birth  of  a  child  revoked  the  will  of  1816.  It  is  not  suggested 
that  the  deceased  was  unacquainted  with  the  existence  of  that  wui:  the 
whole  case,  indeed,  admits  his  knowledge  of  it:  the  will  was  in  his  pos- 
session, and  he  did  not  cancel  it  Nor  is  it  suggested  that  he  intended 
to  die  intestate.  The  effect  of  an  intestacy  would  be,  that  one-third 
would  go  to  the  wife,  and  the  other  two-thirds  be  divided  equally  be- 
tween Uie  two  children  of  the  former,  and  the  child  of  the  latter,  mar- 
riage; while  the  whole  of  the  wife's  property  would  benefit  exclusively 
her  and  her  child;  and  his  illegitimate  daughter  from  whom  his  regard 
>  was  not  in  any  degree  withdrawn,  would  be  left  wholly  unprovided  for. 

The  deceased  talked  of  making  a  new  will,  and  possibly  might  so 
have  intended;  but  that  will  not  vitiate  the  instrument  propounded;  and 
it  is  not  inconsistent  with  the  intention  and  with  the  belief  that  the  ex- 
isting will  would  operate,  until  he  revoked  it  by  making  a  new  one. 
His  conduct  strengthens  this  view  of  the  case;  for,  as  I  have  mentioned, 
he  was  fully  aware  of  the  existence  of  the  will;  it  was  in  his  own  house, 
and  he  preserved  it  till  his  death.  The  declarations,  then,  are  little  to 
be  relied  upon:  they  passed  in  general  'conversation,  and  may  have  been 
insincere:  but  the  facts  are  much  more  material. 

Marriage  and  issue  is  not  an  absolute  revocation;  it  is  only  apresump- 
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tive  or  implied  revocatioiiy  and  the  implication  may  be  repelled  by  cir- 
cum^nces.  It  has  been  held  in  several  cases,  that  the  presumption 
does  not  arise  where  there  are  children  of  a  first  marriaKe,  and  there  is 
a  provision'  for  the  second  wife  and  her  issue.  In  Eenebel  v.  Scrafton, 
2  East,  530,  and  in  Fx-parte  Ilchester,  7  Yes.  jun.  348,  the  presumption 
was  repellecf. 

Without,  then,  entering  into  a  minute  investigation  of  the  principles 
on  which  these  rules  are  founded,  and  which  are  fully  laid  down  in  seve- 
ral reported  cases,  the  present  case  is  this, — That  the  wife's  fortune 
(whether  precisely  the  whole  or  not  is  immaterial^  is  so  placed  as  to 
form  a  provision  for  her  and  her  child:  the  children  of  the  first  mar- 
riage will  not  partake  of  it.  The  widow  will  be  exclusively  entitled  to 
the  3  per  cent  stock,  and  to  the  enjoyment  of  the  freehold. 

Under  these  circumstances  it  seems  to  me  quite  clear,  both  upon 
principle  and  authority,  that  the  will  of  1814  is  not  by  implication  re- 
voked. I  accordingly  pronounce  for  it,  and  decree  probate  to  the  ex- 
ecutors; but,  upon  the  whole,  shall  make  no  order  as  to  costs. 


CONSISTORY  COURT  OF 

The  office  of  the  Judge  promoted  by  HOILE  v.  SCALES.— p.  566. 

In  a  Testry-meeting^  for  civil  purposes,  as  a  full  latitude  of  discussion  must  be  allowed* 
mere  coarse  expressions  do  not  constitute  **  brawling:"  but  on  proof  of  an  act  of 
'*  smitingy"  the  Court  is  bound,  whatever  may  be  the  origin  of  the  dispute,  to  proceed 
to  award  punishment,  under  the  S  h6  Edw.  6.  c.  4.  and  53  Geo.  3.  c.  137. 

A  party  pronounced  excommunicate,  sentenced  to  seven  days'  imprisonment^  and  con- 
demned in  costs. 


WRIGHT  V.  fiLLWOOD  calling  herself  WRIGHT.— p.  598. 

A  citation,  issuing  as  "in  a  suit  of  nullity  of  marriage  by  reason  of  a  former  marriage,'* 
will  not  found  a  sentence  of  separation  "  by  reason  of  an  undue  publication  of  banns," 
the  woman  being  therein  described  as  spinster,  the  first  husband  having  died  subse- 
quent to  the  publication  of  banns  but  prior  to  the  marrii^. 

This  was  a  suit  of  nullity  of  marriage,  by  reason  of  a  former  mar- 
riage, promoted  by  James  Wright  against  Amelia  EUwood,  in  the  cita- 
tion described  as  'Mate  wife  and  now  widow  of  Harlow  Ellwood,  here- 
tofore calling  herself  Emma  EUwood,  spinster,  and  subsequently  Em- 
ma, otherwise  Emily,  Wright,  wife  of  James  Wright^'*  The  libel  was 
admitted  without  opposition;  it  pleaded,  inter  alia,  that  in  1825,  Ame- 
lia Ellwood  assumed  the  christian  name  of  Emma,  and  called  herself  a 
spinster;  that  James  Wright,  believing  that  she  was  a  spinster,  paid  his 
addresses  to  her  and  caused  banns  of  marriage  to  be  published  by  the 
name  of  Emma  Ellwood,  spinster,  that  banns  were  accordingly  publish- 
ed on  the  28th  of  May,  the  4th  and  11th  of  June  1826;  that  Harlow 
Ellwood,  her  husband,  died  on  the  27th  of  June,  1826,  and  that  her 
marriage  with  Wright  took  place  on  the  6th  of  July  following.  It  fur- 
ther pleaded,  the  4  Geo.  4.  c.  76.  s.  22.  and  that,  at  the  publication  of 
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the  banns,  Harlow  Ellwood  waB  alive;  that  Wright  and  the  party  cited 
cohabited  till  September  1828,  when  the  complainant  discovered  he  had 
been  imposed  upon.  The  libel  concluded  with  %  prayer  that  the  mar- 
riage, defactOj  might  be  pronounced  null  and  void.  The  prayer  was  not 
made  on  apy  stated  ground.  Upon  the  evidence  taken  upon  this  libel, 
the  cause  now  came  on  for  hearing. 

The  King^s  Advocate  and  PhiUimore  for  Mr.  Wright 

Jlddama  contra. 

Judgment. 
Dr.  Lushinoton. 

This  case  offers  many  difficulties  and  objections,  but  it  appears  to  me 
ihat,  upon  the  face  of  the  proceedings,  there  is  one  fatal  objection  to  the 
sentence  prayed.  The  citation  describes  the  cause  as  a  suit  of  nullity  of 
marriage  by  reason  of  a  former  marriage;  but  the  sentence,  which  the 
Court  is  asked  to  pronounce,  is  a  sentence  of  nullity  by  reason  of  an 
undue  publication  of  banns.  There  is  then  a  discordance  between  the 
citation  and  sentence  prayed.  '  This  variance  is  fatal.  The  proceedings 
commenced  in  the  same  form  of  citation  as  if  the  husband  of  the  first 
marriage  had  been  alive  when  this  marriage  was  solemnized.  But  what 
was  the  fact?  It  appeared,  that  though  the  party  proceeded  against  was 
a  married  woman  at  the  time  the  banns  were  published,  she  was  a  wi- 
dow, and  therefore  might  legally  contract  marriage,  at  the  period  when 
this  marriage  was  actually  celebrated.  It  is  impossible,  then,  whatever 
might  be  the  inclination  of  the  Court,  that  it  could  pronounce  this  mar- 
riage void  by  reason  of  the  former  marriage.  If  this  marriage,  upon 
the  evidence  before  me,  was  illegal,  it  must  be  pronounced  so  on  the 
ground  that  the  party  proceeded  against  was  improperly  described  in 
the  banns;  but  with  the  irregularity,  to  which  I  have  been  adverting, 
apparent  on  the  face  of  the  proceedings,  I  do  not  think  myself  justified 
In  pronouncing  this  marriage  void.  It  is  not,  therefore,  necessary  for 
me  to  offer  any  opinion  upon  many  other  objections,  nor  state  the  diffi- 
culties that  I  entertain  in  respect  to  many  parts  of  this  case. 

In  suits  of  nullity  the  Court  is  bound  to  act  with  peculiar  caution  lest 
the  legitimacy  of  children  may  improperly  be  brought  into  question. 
Here  Siere  are  no  children,  and  consequently  the  rights  of  issue  cannot 
in  this  instance,  be  affected:  but  suppose  there  had  been  children,  they 
would  have  had  an  interest  in  upholding  this  marriage,  and  might  have 
been  prevented  by  the  character  of  the  proceedings.  They  might  have 
declined  to  interfere  by  the  cause  appearing  to  be  a  cause  of  nullity  by 
reason  of  a  former  marriage,  and  not  by  reason  of  undue  publication  of 
banns.  But  the  Court  must  also  bear  in  mind  that  there  may  be  other 
parties  who  may  be  interested  in  a<«uit  of  this  description.  I  am  then 
of  opinion,  that,  if  I  were  to  pronounce  this  marriage  void,  I  should 
introduce  a  laxity  of  practice  that  would  be  extremely  detrimental.  I, 
therefore,  must  decline  to  sign  the  sentence  that  is  porrected;  and  I 
dismiss  Uie  party  cited  from  all  further  observance  of  justice  in  this 
cause. 

VoIm  IV.  28 
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MACLEAN  V.  MACLEAN.^p.  601. 


On  •Admission  of  an  Exceptive  Jillegation. 

The  Court  will  not  admit  an  exceptive  plea  that  an  indictment  of  witneises,  for  perjurr 
in  their  depositions  in  the  cause  pending^,  has  been  preferred  and  a  true  bill  found, 
nor  delay  the  hearing  till  the  indictment  is  tried. 

This  was  a  cause  of  restitution  of  conjugal  rights  brought  by  the  wife 
against  the  husband,  in  which  a  responsive  allegation  charging  the  wife 
with  adultery  had  been  admitted  without  opposition.  Nine  witnesses 
were  examined  in  support  of  this  plea;  and,  upon  the  publication  of 
their  evidence^  an  allegation  of  seven  articles,  exceptive  to  the  testimony 
of  Catherine  Hughes^  and  another  witness,  was  onered  upon  the  part  of 
the  wife.  This  exceptive  allegation,  after  pleading  in  contradiction  to 
the  deposition  of  Catherine  Hughes  upon  the  responsive  allegation,  set 
forth  in  the  fifth  article: — <<  That  at  the  Sessions  for  the  city  of  London 
held  at  the  Old  Bailey  on  the  4th  of  December  1828,  Mrs.  Maclean 
preferred  a  bill  of  indictment  against  Catherine  Hughes  charging  her 
with  having  committed  wilful  and  corrupt  perjury  in  her  deposition 

fiven  in  this  cause,  and  that  a  true  bill  was  thereupon  found  against  her 
y  the  Grand  Jury,  which^  by  a  writ  of  certiorari,  had  been  removed 
into  the  Court  of  King's  Bench." 

Phillimore  and  Dodson  for  the  husband. 

The  King^s  Jldvocate  and  Nicholl  contra. 

Judgment. 

Db.  Lushikoton. 

In  order  to  form  a  correct  opinion  of  the  admissibility  of  this  excep- 
tive allegation,  it  is  necessary  to  consider  the  nature  of  the  cause  and  the 
steps  that  have  been  taken  in  it. 

The  commencement  of  these  proceedings  was  a  citation  served,  at 
the  instance  of  Mrs.  Maclean,  upon  her  husband  in  a  suit  for  restitution 
of  conjugal  rights.  This  application  was  met  by  the  husband  who  chare- 
ed  his  wife  with  adultery,  and,  in  an  allegation  responsive  to  her  libel, 
detailed  the  grounds  of  his  accusation.  Upon  the  admission  of  that 
allegation,  Mrs.  Maclean  knew  the  nature  of  the  charges  against  which 
it  was  necessary  to  defend  herself;  she  knew  that  she  was  charged 
with  receiving,  in  her  husband's  absence,  clandestine  visits  from  Domi- 
nic Oliveira,  and  that  he  remained  with  her  alone  from  an  hour  to  an 
hour  and  a  half  at  each  visit  Mrs.  Maclean,  however,  left  her  case  to  the 
defects,  if  any,'  of  her  husband's  plea,  offering  no  exculpatory  allegation, 
and  making  no  attempt  whatever  to  contradict  the  misconduct  imputed 
to  her,  till  after  the  publication  of  the  evidence.  If  it  had  been  Mrs. 
Maclean's  intention  to  have  exaniined  Mr.  Oliveira  (the  alleged  para- 
mour, and  upon  whose  testimony  almost  exclusively  this  exceptive  plea,, 
if  allowed  to  go  to  proof,  is  avowedly  to  be  sustained,)  she  should  have 
done  that  upon  an  allegation  specifically  denying  the  husband's  charges. 

It  is  not  necessary  to  advert  to  the  general  principles  which  guide 
the  Ecclesiastical  Courts  in  pleas  of  this  sort;  but  it  is  well  established, 
that,  to  entitle  them  to  admission,  ^^falsitaa  cum  corrttpiione**  must 
be  alleged;  and  it  must  also  be  set  forth,  to  the  satisfaction  of  the  Court, 
^t  the  matters,  upon  which  the  witnesses  are  to  be  contradicted,  are 
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material  to  the  general  issue.  Although  sometimes  it  may  be  essen- 
tial to  justice  to  try  collateral  issues  in  a  cause,  yet  it  is  the  duty  of 
a  Court  to  avoid  th^n  unless  the  necessity  is  extremely  clear.  Is  it  ihea 
absolutely  necessary  for  the  purposes  of  justice  that  ibis  plea  sl^ould  be 
admitted?  The  Court  will  not  disregard  the  observationy  that  the  whole 
expense  of  these  proceedings  falls  upon  the  husband;  but  that  remark 
must  give  way  to  higher  considerations;  it  is  a  burden  incidental  to  the 
marriage  state. 

It  is  alleged  that  Catherine  Hughes  has  deposed  falsely  in  respect  to 
a  declaration:  but  the  declaration  is  immaterial  to  the  issue;  and  if  the 
plea,  on  this  point,  should  be  fully  established,  it  would  not  prove  the  wit- 
ness guilty  of  wilful  and  corrupt  perjury.  It  resolves  itself  into  a  mistaJce 
and  error-*-not  sufficiently  stringent  to  be  of  importance.  I  admit  that 
the  principle,  as  to  contradictory  evidence  of  particular  facts  upon  a 
general  plea,  is  truly  stated;  but  at  the  same  time,  if  pleas  were  to  be 
extended  so  as  to  include  all  particular  facts,  it  would  lead  to  an  incon- 
venient and  oppressive  lengUi:  it  is  sufficient  that  they  should  furnish 
enough  to  open  the  means  of  defence.  Here  no  plea  in  exculpation  was 
given  by  the  wife  prior  to  publication;  yet  she  now  alleees  that  she  has 
not  committed  adultery.  This  is  a  direct  averment  which  should  have 
been  brought  forward  in  an  earlier  stage  of  these  proceedings,  and  is  not 
now  entitled  to  be  received. 

The  chief  matter  for  consideration  is  the  fifth  article;  it  is  there  plead- 
ed that  a  true  bill  has  been  found  against  Catherine  Hughes  for  perjury 
in  this  case.  This  averment,  according  to  my  present  recollection,  is  novel : 
I  am  not  aware  of  any  precedent  upon  the  point  If  I  were  to  admit  it, 
to  what  sort  of  weieht  would  the  proof  be  entitled?  It  has  been  truly 
observed,  that  the  bill  was  found  on  ex-parte  evidence,  without  any 
opportunity  of  contradiction;  and  that  the  mere  finding  of  such  a  bill  was 
not  sufficient  to  extinguish  the  credit  of  a  witness.  But  it  was  suggest- 
ed that  the  hearing  of  this  cause  should  be  deferred  till  after  the  indict- 
ment had  been  tried.  If  the  Court  were  to  yield  in  this  instance,  the 
same  means  of  delay  might  be  resorted  to  in  every  cause.  It  would  be 
desirable,  for  the  purpose  of  considering  this  matter,  to  ascertain  on 
whose  testimony  the  bill  was  found.  If  on  the  evidence  of  Mrs.  Mac- 
lean herself,  it  would  enable  her  to  be  a  witness  in  her  own  cause.  In 
Thurtell  v.  Beaumont,  1  Bingh.  339,  a  verdict  had  been  given  for  the 
plaintiff  to  the  amount  of  certain  goods  sworn  by  his  brother  to  have 
been  on  the  premises  at  the  time  they  were  burnt  down.  A  new  trial 
was  afterwards  moved  for,  supported  by  an  affidavit  from  the  defendant, 
that  true  bills  had  been  found  against  the  plaintiff's  brother  and  others 
for  a  conspiracy  to  defraud  the  fire  office  in  this  very  matter:  when 
Park,  J.  said — <<  I  find  many  applications  for  new  trials  on  the  ground 
of-  bills  found  by  the  grand  jury,  but  none  in  which  the  application  has 
succeeded.  In  one  case,  where  the  ground  of  the  motion  was,  that  a 
bill  for  perjury  had  been  found  against  the  principal  witnesses.  Lord 
Mansfield  said,  that,  the  granting  the  rule  for  such  a  reason  would  have 
a  most  dangerous  tendency,  as  it  would  open  a  door  for  constant  scenes 
of  perjury,  and  tempt  a  person  to  delay  execution  by  indicting  his  ad- 
versary's witnesses.  In  Warwick  v.  Bruce,  (4  M.  &  S.  140.)  Lord 
Ellenborough  discharged  with  costs,  a  rule  to  stay  execution  till  after 
the  trial  of  an  indictment  against  the  plaintiff's  witnesses  for  perjury;  and 
in  Bartlett  v.  Pickersgill,  (4  East,  577.  n.)  in  Lord  Henley's  time,  a 
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plaintiff  baring  petitioned  for  leave  to  file  a  supplemental  bill,  because 
the  defendant  naid,  on  the  evidence  of  the  plaintiff,  been  indicted  and 
convicted  for  perjury  on  his  answer  to  the  original  bill,  Lord  Henley 
dismissed  the  petition/'  Another  case  was  referred  to  by  Dallas,  C.  J. 
in  support  of  tiie  same  principle,  and  the  application  was  refused. 

How,  then,  do  these  cases  apply  to  the  present?  That  if  the  finding 
a  true  bill,  or  the  conviction  of  a  witness,  be  no  ground,  at  common 
law  for  a  new  trial,  nor,  in  equity,  for  a  supplemental  bill,  they  cannot 
avail  to  the  postponement  of  the  hearing  of  a  cause  depending  in  these 
Courts.  I  do  not  say  that  a  plea,  alleging  the  conviction  of  a  witness  of 
perjury,  would  in  no  case  be  admissible;  but  the  Court  would  require 
that  the  conviction  should  not  have  proceeded  on  the  evidence  of  the 
party  in  the  suit,  or  of  the  alleged  particeps  criminis.  I  reject  the  al« 
legation. 

Allegation  rejected. 


MORSE  V.  MORSE.— p.  608. 
On  •Admission  of  the  LibeL 


A  party  cannot  plead  the  contents  of  an  instrument,  unless  it  is  destroyed  or  in  the  pos- 
session of  the  adverse  party. 

The  Court  will  not  depart  from  its  reg^ular  practice,  by  dh*ecting^  a  list  of  witnesses  to  be 
delivered,  some  time  anterior  to  their  production,  to  the  other  party  residing  volunta- 
rily in  Ftance. 

This  was  a  suit  of  separation,  by  reason  of  the  cruelty  and  adultery 
of  the  husband.  The  thirty-first  article  of  the  libel  pleaded,  ^'that  in 
1822,  1823,  and  1824,  and  more  particularly  on  the  days  when  any 
thing  occurred  to  prevent  his  (the  defendant)  being  much  alone  with  A. 
W.,  he  continually  passed  a  considerable  portion  of  his  time  in  writing 
and  sending  love  letters  and  notes  of  a  very  amatory  description  to, 
and  receiving  similar  letters  from  her,  &c. ;  such  love  letters  and  notes 
being  generally  conveyed  between  the  parties  by  a  little  girl."(a)  The 
letters  were  not  annexed  to  the  libel,  nor  was  it  pleaded  that  they  were 
not  in  the  possession  or  control  of  the  wife.  The  admission  of  this  ar- 
ticle alone  was  opposed. 
Per  Curiam. 

The  attention  of  the  Court  is  directed  to  the  thirty-first  article  only; 
and  the  objection  is,  that  it  pleads  a  correspondence  between  the  defend- 
ant and  the  party  with  whom  he  is  charged  to  have  committed  adultery. 
The  general  character  ^f  that  correspondence  is  set  forth,  but  none  of 
the  letters  are  exhibited.  The  libel  does  not  allege  the  letters  to  be  m 
the  husband's  possession,  nor  that  any  one  has  seen  them  and  is  acquaint^ 
ed  with  their  contents,  though  somebody,  it  may  be  presumed,  would 
be  examined  to  depose  in  support  of  the  article. 

It  is,  I  apprehend,  a  settlea  rule,  that  a  party  cannot  plead  the  con- 
tents of  an  instrument,  unless  it  is  destroyed,  or  in  the  possession  of  the 
adverse  party.  If  the  article  had  pleaded  that  the  letters  were  in  the 
husband's  possession,  or  that  any  one  had  seen  them,  and  could  identify 
the  handwriting,  I  should  have  allowed  the  description  of  the  letters  to 

(a)The  words  in  italics  were  directed  to  be  struck  out. 
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stand,  and  admitted  the  article.  But,  in  the  absence  of  all  such  aver- 
ments, I  must  direct  the  article  to  be  reformed,  by  striking  out  the  epi- 
thets attached  to  the  letters:  and  I  am  the^  more  inclined  to  pursue  this 
course,  because,  if  it  can  be  shown  by  the  wife  that  her  husband  kept  up 
a  constant  correspondence  with  this  woman,  she  will  have  all  the  effect 
from  that  proof,  that  the  article  in  its  present  shape  could  supply. 

Libel  reformed. 


The  libel  being  admitted,  a  motion,  founded  on  an  afSdavit  that  the 
husband  was  in  France,  was  this  day  made  to  the  Court, — that  it  would 
direct  a  list  of  the  witnesses,  intended  to  be  examined  on  the  libel,  to  be 
given  to  his  proctor,  in  order  to  enable  him  to  communicate  with  his 
client  upon  the  interrogatories.  An  affidavit,  on  the  part  of  the  wife^ 
(who  opposed  the  motion)  was  also  before  the  Court 
Per  Curiam. 

This  is  an  application  to  order  the  proctor  for  the  wife — the  party 
proceeding — to  furnish  to  the  adverse  proctor  a  list  of  witnesses,  some 
time  anterior  to  their  production.  The  general  practice  is  quite  other- 
wise.(a)  It  is  incumbent,  therefore,  upon  the  husband,  to  show  some 
good  ground  for  so  unusual  an  application;  but  what  does  the  affidavit 
state?  **  That  the  deponent  received  a  communication  this  day,  and 
also  a  letter  last  week  from  Mr.  Morse;  and  to  the  best  of  the  deponent's 
knowledge,  information,  and  belief,  he,  Morse,  is  at  the  present '  time 
residing  in  France.''  The  charges  are  said  to  be  serious,  and  to  run 
through  several  years;  and  that  it  is,  on  that  account,  the  more  requi- 
site to  have  a  full  opportunity  of  preparing  the  defence.  But  all  the 
difficulty  arises  from  the  absence  of  the  husband  himself:  the  whole  mat- 
ter rests  upon  that  fact:  and  it  is  said  that  he  did  not  quit  this  country 
till  long  aner  the  institution  of  the  present  suit  The  question,  then,  is, 
whether  a  mere  voluntary  absence  is  a  sufficient  justification  for  the 
Court  to  depart  from  its  ancient  practice,  and  at  the  same  time  inflict  a 
hardship  upon  the  wife — the  complainant — ^in  the  postponement  of  her 
eause. 

In  matrimonial  suits,  the  power  of  the  Court  is  in  peraanam.  The 
Court  cannot  enforce  a  decree  upon  a  party  who  is  out  of  the  kingdom. 
Here  the  absence  is  voluntary;  no  cause  is  assiened  for  it;  and  nothing 
further  is  stated  to  induce  me  to  violate  an  established  rule  of  practice. 
If  the  absence  were  occasioned  by  particular  circumstances, — from  illness 
or  urgent  business,  the  Court  might  then  be  induced  to  afford  every  facility 
for  the  proctor  to  communicate  with  his  party :  but  if  I  were  to  accede  to 
this  application,  it  would  occasion  great  inconvenience  and  delay  to  the 
wife,  not  only  in  this,  but  in  every  succeeding  stage  of  her  cause.  The 
more  serious  the  charges,  the  more  proper  it  is  that  the  husband  should  ^ 
be  ready  and  prompt  in  his  defence.  Without  looking  into  the  counter- 
affidavit,  I  am  of  opinion  that  there  is  no  sufficient  ground  before  me  to 

sustain  this  application. 

Motion  rejected. 

(a)  OuffhUm't  Ofdo  JudidonuD,  tit  80.  See  abo  Ingram  v.  Wjmtt  voL  L  94^  97.    [3 
Xog.  Bock  Bep.  43.] 
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HIGH  COURT  OF  DELEGATEB. 

The  PAROCHIAL  SCHOOLMASTERS  of  Scotland  v.  FRASER  and 

Others. — p.  613. 

The  appellants  (int^nrenen  in  the  court  below)  beings  described  in  the  commission  of  de- 
legates as  '<  the  Psrochial  Schoolmasters  of  Scotland,"  gutere  whether,  notwithstanding 
the  absolute  appearance  of  respondents,  the  inhibition  ought  not  to  be  relaxed,  on 
the  ground  that  the  appellants,  not  being  a  body  corporate,  bad  no  penona  ttandi  in 
their,  collective  capacity.  Administration  pendaiu  UU  and  limited  to  certain  property 
granted,  by  consent,  to  one  of  the  parties. 

This  was  an  appeal  from  the  Prerogative  Court  of  Canterbury  in  the 
case  of  Colvin  v.  Eraser^  ante,  113. 

To  a  decree  (issued  at  the  instance  of  Mr.  Fraser,)  <'aeainst  all  per- 
sons in  general  having  or  pretending  to  have  any  right,  tide,  or  interest 
under  or  by  virtue  of  the  alleged  will  and  codicil  of  John  Farquhar, 
Esq.  the  party  deceased,  to  appear  and  see  proceedings  if  they  should 
consider  it  for  their  interest  so  to  do,''  an  appearance  had  been  given  in 
the  court  below,  on  the  first  session  of  Hilary  Term,  1828,  on  tNshalf  of 
<<the  Parochial  Schoolmasters  throughout  Scotland;'' and  a  proctor  al- 
leged them  to  be  the  residuary  legatees  named  in  the  will  of  the  de- 
ceased, and  prayed  an  answer  to  their  interest  (a)  But  the  assignation, 
to  answer  to  such  interest,  was  never  complied  with. 

On  the  1st  of  February,  1828,  a  proxy  under  the  hands  and  seals  of 
ten  parochial  schoolmasters  of  the  county  of  Haddington:  and,  on  the  23d 
of  April,  similar  proxies  from  sixty-four  of  the  parochial  schoolmasters  of 
eleven  other  Scotch  counties  were  filed  in  the  Prerogative  registry;  and 
after  the  sentence  in  that  Court  a  petition  for  a  commission  of  appeal,  pre- 
sented to  the  Lord  Chancellor  on  behalf  of  <<  the  Parochial  Schoolmas- 
ters of  Scotland,"  was  granted;  and,  an  inhibition  having  been  served, 
a  citation  dated  on  the  5th  of  May  1829,  issued,  calling  op  Mr.  Fraser 
and  the  other  next  of  kin  V  to  answer  to  the  said  Parochial  Schoolmas- 
ters in  their  cause  of  s^peal;  and  further  to  do  and  receive  as  unto  law 
and  justice  should  appertain;  under  pain  of  the  law  and  contempt  there- 
of, at  the  promotion  of  the  said  parochial  schoolmasters." 

On  the  first  session  of  Easter  tenp,  the  8th  of  May  1829,  appearances 
were  given  for  the  parties  cited;  a  proxy  on  the  part  of  John  Farquhar 
Fraser,  Esq.  was  exhibited,  and  the  proctor  for  <<  the  Parochial  School- 
masters" was,  at  the  prayer  of  the  adverse  party,  assigned  to  libel  and 
bring  in  his  appeal  next  court  and  to  exhibit  a  proxy. 

On  the  second  session,  the  proctor  for  Mr.  Fraser  alleged,  <^  that  the 
Parochial  Schoolmasters  of  Scotland  were  not  a  body  corporate,  and  he 
moved  the  Con-ddegates  to  direct  the  appellants  to  eive  security  for  the 
costs  of  the  appeal,  and  also  to  decree  letters  of  administration  under 
certain  limitations,  and  pending  the  appeal,  to  be  granted  to  Mr.  Fraser 
or  Edward  Yaughan  Williams,  Esq.  his  nominee,  on  giving  justifying 
security." 

These  applications  were  grounded  on  two  affidavits  made  by  Mr. 
Fraser:  the  first  concluded  by  stating  in  substance,  <<that  in  consequence 
of  the  decrees  (issued  at  his  instance)  appearances  were  given  in  the  said 

(a)  The  will  if  printed.  See  p.  114  et  seq.  n^Us* 
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cause  on  behalf  of  the  Parochial  Schoolmasters  of  Scotland,  as  inter- 
yenersy  respectively  claiming  interests  under  the  alleged  will,  ante, 
125,  that  on  the  25th  of  February  last,  the  judge  of  the  Preroga- 
ti^e  Court  pronounced  a^nst  the  alleged  will  and  codicil,  and  decreed 
the.  letters  of  administration  to  be  re*deliyered  out  to  this  deponent;  that 
the  present  appeal  was  interposed,  not  by  the  executor,  the  party  prin- 
cipal in  the  aforesaid  cause,  but  on  behalf  of  the  Parochial  Schoolmas- 
ters of  Scotland,  whose  proctor  had  appeared  in  the  aforesaid  cause  as 
an  intervener  on  their  behalf;  that  such  Parochial  Schoolmasters  were 
not,  as  he  had  been  informed  and  believed,  a  body  corporate,  and  that 
he  verily  believed  that  every  individual  member  of  the  said  society  re- 
sided in  North  Britain,  and  out  of  the  jurisdiction  of  this  court." 

The  second  affidavit,  in  order  to  move  for  an  administration  pending 
the  appeal  and  limited  to  the  receipt  of  certain  rents  of  leasehold  pre-< 
mises,  interest  on  mortgages,  and  the  principal  of  a  mortgage  (the 
mortgagee  having  become  a  bankrupt),  set  forth  circumstances  showing 
that  the  estate  was  incurring  great  risk  from  the  want  of  a  personal  re- 
presentative. 

On  these  applications  being  made  to  the  Court  of  Con-delegates,  it 
was  suggested  that  the  petition  to  the  Lord  Chancellor  was  on  behalf  of 
the  <<  Parochial  Schoolmasters  of  Scotland,"  and  not  in  the  names  of 
certain  individuals  of  that  body;  that  the  commission,  inhibition,  and 
citation  all  followed  the  petition,  but  that  it  now  appeared  that  the 
'^Parochial  Schoolmasters"  were  not  a  body  corporate, (a)  and  under 
these  circumstances  a  very  considerable  doubt  arose,  wheUier  (even  ad- 
mitting, that  as  individuals,  they  had  a  sufficient  interest)  they  had  col- 
lectively z  persona  standi  for  prosecuting  the  appeal,  and  whether  the 
inhibition  ought  not  forthwith  to  be  relaxed. 

The  counsel  for  the  schoolmasters  contended,  that  even  if  they  had 
not  a  right  to  appeal  in  their  collective  capacity,  the  persons  who  exe- 
cuted the  proxies  were  entitled  to  proceed  as  individuals;  that  they  had 
originally  appeared  in  conformity  to  a  decree  to  see  proceedings  issued 
at  the  instance  of  the  next  of  kin,  that  the  objection  was  now  taken  too 
late,  as  their  interest  had  been  admitted  in  the  court  below,  both  by  the 
judge  and  by  the  adverse  party  in  consenting  to  their  intervention,  and 
to  tibeir  beine  heard  by  counsd;  and  further,  that  if  the  objection  could 
be  taken  at  all  in  this  court,  it  ought  to  have  formed  the  ground  for  an 
appearance  under  protest  to  the  inhibition. 

The  counsel  for  the  next  of  kin^  contended,  that  the  formal  instru- 
ments, viz.  the  petition,  commission,  inhibition,  and  citation,  showed 
that  the  appeal  was  prosecuted  on  behalf  of  the  body  and  not  of  indi- 
viduals of  the  body,  and  that  this  rendering  all  the  proceedings  vicious, 
the  present  objection  was  fatal.  They  denied  that  the  interest  of  the 
Schoolmasters  had  been  admitted  in  the  court  below;  for  that,  on  the 
contrary,  all  questions  respecting  their  right  had  been  specially  reserved 
by  the  court;(6)  and  beyond  that,  as  it  now  appeared  on  the  face  of  the 
proceedings,  that  they  were  not  a  body  corporate,  the  court  was  bound 
ex  officio,  to  notice  the  fact,  even  if  the  parties  were  barred  from  raising 

(a)QlMBne^  whether  if  a  bodv  corporate,  the  appearance  u  given  was  good.  It  ought  to 
have  been  by  ^  B.  Syndic  of  the  Parochial  Schoohnasteit  of  Scotlana.  Oughton>  dt. 
13.  (n.) 

(6)  See  ante,  p.  135.  naUa. 
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the  objection,  owing  either  to  their  having  appeared  absolutely  and  not 
under  protest,  or  to  any  other  cause. 

The  Con-delegates  referred  the  consideration  of  this  question  and  of 
the  two  affidavits  to  the  whole  commission;  but  on  the  3d  of  June,  the 
motion  for  the  limited  administration  being  renewed,  they  decr^d  it 
(the  othdr  parties  not  opposing  the  same)  to  Mr.  Fraser,  limited  as  spe- 
cified in  the  affidavit,  and  until  the  hearing  of  the  matters  referred  to 
the  whole  commission,  or  until  some  further  order. 

The  Judges  Delegates  were: — Mr.  J.  Bayley,  Mr,  J.  Park,  Mr.  Ba- 
ron Grarrow,  Drs.  Arnold,  Gostling,  Blake,  Haggard,  Chapman. 

The  cause  was  called  on  for  hearing  before  the  whole  commission  on 
the  18th  of  June,  when  the  counsel  for  the  appellants  declared  that  their 
))arties  proceeded  no  further  in  the  appeal. 

The  limited  administration,  granted  on  the  third  of  June,  was  then 
brought  in;  and  tbe  court  decreed  the  inhibition  to  be  relaxed. 

JMr.  Brougham  and  Dr,  Jiddamsy  counsel  for  the  Appellants. 

Dr.  Phillimorey  Dr.  Liuhington,  and  Mr.  E.  V.  Williams,  coun- 
sel for  the  Respondents. 


HAMERTON  v.  HAMERTON.— p.  618. 


In  a  suit  for  leparation  bv  reason  of  the  wife's  adultery,  after  the  arguments  of  counsel 
are  closed  and  after  the  court  has  delivered  its  opinion,  that,  though  culpable  and 
suspidous  conduct  had  been,  adulteiy  had  not  been,  proved,  it  is  a  fit  exercise  of 
discretion  to  rescind  the  conclusion,  for  the  purpose  of  aHmitiing  an  allegation  pleads 
ing  further  matter  to  establish  .the  wife's  guilt 

This  was  an  appeal  prosecuted  on  the  part  of  the  wife,  from  the 
Arches  Court  of  Canterbury  ;(a)  and  ihe  prwsertim  of  the  appeal  was, 
<^  that  the  Judge  had,  on  the  third  session  of  Hilary  Term,  1829,  re- 
scinded the  conclusion  of  the  cause,  and  given  leave  to  the  proctor  of 
William  Medows  Hamerton,  to  bring  in  a  certain  allegation  theretofore 
by  him  tendered." 

The  allegation  was  immediately,  upon  the  same  session,  brought  into 
the  registry. 

After  the  usual  proceedings  in  the  Court  of  Delegates,  the  cause  stood 
assigned  for  informations  and  sentence  before  the  whole  commission(6); 
and  now  came  on  for  argument 

The  King^s  Advocate,  Mr.  JV.  E.  Taunton,  and  Dr.  Addams,  for 
the  Appellant. 

Mr.  Campbell,  Dr.  Luskington,  and  Dr.  Z)o£bon,  for  the  Respond- 
ent 

The  Court  pronounced  against  the  appeal,  and  in  favour  of  the  order 
or  decree  appealed  from,  and  remitted  the  cause. 


(a)  Ante,  pp.  13  and  ^. 

{h)  The  Judges  under  this  commission  were:— Mr,  Justice  Bunough,  Ifr.  Bwon  Hul- 
lock,  Drs.  Arnold^  Chapman,  and  Curteis. 


r 
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SKEFFINGTON  v.  WHITE— p.  (526. 

An  Administration  de  bonisrwn,  granted  in  182r»  of  an  intestate  who  died  in  1790,  limited 
to  assign  a  leasehold  property  not  severed  in  the  deceased's  lifetime,  and  only  mort- 
gaged during  an  original  creditor  administration  (which  was  granted  on  the  renuncia- 
tion of  the  next  of  kin  at  the  time  of  the  death  and  which  expired  in  1806)  revoked; 
the  next  of  kin  for  the  time  being  (in  whom  all  the  beneficial  interest  in  the  deceased's 
estate  was  vested)  not  having  been  cited  when  the  limited  grant  was  made,  and  there 
'being  a  suggestion  that  such  grant  was  surreptitiously  obtained,  and  that  there  was  a 
surplus  belonging  to  the  deceased's  estate. 

This  was  originally  a  cause  or  business  of  citing  Henry  John  White 
**to  appear  and  bring  into  and  leaVe  in  the  registry  of  the  Prerogative 
Court  of  Canterbury,  the  letter^  of  administration  of  the  goods,  chattels, 
and  credits  of  Thomas  Hubbert  deceased,  left  unad ministered  by  Alex- 
ander Hubbert,  whilst  living,  a  creditor  of  the  deceased,  and  limited,  so 
far  as  concerned  all  the  right,  title,  and  interest  of  Thomas  Hubbert  in 
and  to  several  pieces  or  parcels  of  ground,  messuages,  warehouses,  build- 
ings, hereditaments,  and  premises  with  the  appurtenances,  situate  in  the 
parish  of  Saint  Mary  Magdalen,  Bermondsey,  Surrey,  described  and 
comprised  in  certain  indentures  of  lease  bearing  date  the  23d  of  June 
1788,  and  7th  of  March  1791,  and  the  residue  and  remainder  of  the 
terms  of  years  therein  granted,  (a)  and  all  benefit  and  advantage  to  be  had, 
received,  and  taken  therefrom,  but  no  further  or  otherwise,  theretofore 
granted  by  the  Court  to  Henry  John  White,  as  a  person  for  that  pur- 
pose named  by  and  on  the  part  of  William  Davis,  Benjamin  Shaw,  Sir 
Charles  Flower,  and  John  Green,  and  to  show  cause  why  the  same 
should  not  be  revoked  and  declared  null -and  yoid.^'(b) 

.(a)  The  lease  of  the  23d  of  June  1788,  was  for  the  term  of  seventy-nine  years.  The 
demises  under  the  lease  of  the  7th  of  March  1791,  were  for  various  terms;  some  had  ex- 
pired, and  the  longest  term  was  for  forty-eight  years.  These  leases  were  stated  on  the 
part  of  Sir  L.  Skeffington,  to  be  of  considerable  value. 

(&)  Previous  to  the  grant  of  limited  administration,  two  affidavits,  the  substance  of 
wiiich  was  as  follows,  were  filed: — 

John  Green  of  Blackheath,  Esq.  made  oath,  **  that  he  is  one  of  the-  parties  on  behalf 
of  whom  application  has  been  made  for  administration  of  the  effects  of  Thomas  Hubbert 
deceased,  limited  to  all  the  deceased's  estate  and  interest  in  certain  hereditaments  and 
premises  (as  comprised  in  the  two  above  mentioned  leases:)  that  by  indenture  dated  the 
33d  of  June  1818,  the  freehold  and  inheritance  of  the  said  hereditaments  and  premises 
became  vested  in  the  deponent,  together  with  W.  Davis,  A.  Jordaine,  B.  Shaw,  and  Sir 
C.  Flower,  subject  to  the  said  two  indentures  of  lease  and  three  annuities  of  115il,  125/., 
and  420/.  thereon  charged,  and  in  manner  therein  mentioned;  the  two  former  annuities 
being  payable  to  Leonora  Logic,  widow,  and  the  latter  to  Arabella  Spriggs,  widow;  that 
the  said  indenture  of  lease  dated  the  23d  of  June  1788,  with  other  title  deeds  relating  to 
the  said  hereditaments  and  premises,  has  been  in  the  possesion  of  the  deponent  and  said 
other  parties  or  their  agents  from  1807;  and  the  said  indenture  of  lease,  dated  the  7th  of ' 
Karch  1791,  from  1824  to  the  present  time;  and  he  and  they  have  been  in  the  possession 
and  in  the  receipt  of  the  rents  of  the  said  premises,  and  have  paid  and  discharged  the 
taxes,  rates,  and  other  out-goings  from  1818  to  the  present  time;  and  the  said  several 
annuities  have  been  from  time  to  time  paid  by  the  deponent  until  their  determination  on 
the  death  of  the  said  annuitants  respectively;  Mrs.  Li^e  having  died  in  1821,  and  Mrs. 
Spriggs  in  1824;  that  the  said  A.  Jordaine  is  dead,  and  that  B.  Shaw  is  his  surviving  ex- 
ecutor; that  he  (the  deponent)  verily  believes,  that  certain  original  indentures  dated  the 
Slst  of  December  1790,  the  27th  of  September  1802,  and  6th  of  September  1805,  (refer- 
red to  in  the  proceedings  with  respect  to  the  grant  of  the  limited  administration,)  are  so 
lost  or  mislaid  that  they  cannot  now  be  founds  and  that  there  are  not  any  more  authentic 
copies  in  the  possession  oft  the  deponent,  or  of  the  said  other  parties,  or  their  agents, 
than  those  produced.  That  in  respect  to  a  certain  original  deed  poll,  dated  the  31st  of 
January  1805,  referred  to»  and  to  be  produced,  and  appearing  cancelled,  the  same  is 
now  in  the  same  plight  and  condition  as  when  it  came  into  his  posseaaon  with  the  other 
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To  this  decree  an  appearance,  under  protest,  was  given  for  Mr. 
White;  and  on  the  by-day  after  Trinity  term,  1828,  the  cause  having 
been  argued  on  the  statements  contained  in  the  act  on  petition,  and  on 
the  affidavits,  the  Court  rejected  the  petition  of  Sir  Lumley  Skeffington, 
and  condemned  him  in  costs,  (a) 

From  this  sentence  an  appeal  was  prosecuted  to  the  High  Court  of 
Delegates;  and  after  the  usual  formal  steps  the  cause  came  on  for  argu- 
ment  at  Serjeant's  Inn,  before  the  whole  Commission,  consisting  of  Mr. 
Justice  Bayley,  Mr.  Baron  Garrow,  Dr.  Daubeny,  Dr.  Blake,  and  Dr. 

Pickard. 

Dodsony  Haggard,  and  Mr.  Knight^  for  the  respondents. 

Lushingtofif  JlddamSy  and  Mr.  Frestoriy  for  the  appellant 

The  Court  pronounced  for  the  appeal,  directed  a  monition  to  issue 

to  call  in  the  limited  administration;  and  condemned  the  respondent  in 

costs. 

title  deeds  as  aforesaid:  and  lastly,  that  he  has  been  legally  advised*  that  the  said  admi- 
nistration of  the  unadministered  effects  df  Thomas  Hubbert  deceased,  should  be  granted 
to  a  nominee  of  the  deponent,  and  the  aforesaid  other  parties,  by  reason  that  such  gnrnt 
of  administration  to  them  or  either  of  them,  might  operate  in  law  as  a  mergfer  of  the 
aforesud  leases,  and  be  thereby  rendered  of  no, effect'' 

Joseph  Jones,  of  Bermondsey  Wall,  made  oath>— «  That  in  1796,  he  entered  into  the 
employment  of  Thomas  Rowcroft,  then  a  London  merchant,  and  he  continued  in  such 
employment  until  1818;  that  when  he  so  entered  into  the  said  service  he,  Rowcroft,  was 
in  the  possession  and  occupation  of  certain  premises  and  warehouses  situate  in  Cherry 
Garden,  Bermondsey,  and  deponent  was  employed  to  superintend  and  take  care  of  the 
same,  and  which  hereditaments  and  premises  are,  as  deponent  verily  believes,  the  same 
concerning  which  an  application  is  now  making  to  this  court  for  administration  of  the 
unadministered  eflfects  of  Thomas  Hubbert,  to  be  granted  under  certain  limitations,  as 
to  the  interest  which  he,  the  deceased,  bad  in  the  same:  that  Rowcroft  continued  in  pos- 
session of,  and  had  the  sole  and  exclusive  management  and  control  of  the  said  heredita- 
ments and  premises,  and,  as  deponent  believes,  was  in  possession  of  certain  leases  there- 
in granted,  and  also  in  the  sole  receipt  of  the  rents  and  profits  thereof  from  1796  to  1818{ 
and  during  the  whole  of  that  period,  paid  all  rates,  taxes,  assessments,  and  ou^oings 
whatsoever  chargeable  thereupon,  and  until  the  said  premises  were  in  the  latter  year 
conveyed  by  Rowcroft  to  Davis,  A.  Jordaine,  B.  Shaw,  Sir  C.  Flower,  and  J.  Green." 

(a)  Skeffington  v.  White,  Vol.  I.  699.  [3  Eng.  Eccl.  Rep.  297.] 


23^,  WESTMEATH  v.  WESTMEATH.— p.  653. 

The  Court  will  pronounce  an  Irish  Peer  in  contempt  for  non-payment  of  costs,  and  direct 
such  contempt  to  be  signified,  leaving  the  Lord  Chancellor  to  decide  whether  the 
writ  deooniumaceeapienao  should  issue. 


>> 


2^  FREE,  D.  D.  v.  BURGOYNE.— p.  662. 

A  deigyman  may  be  deprived  for  fornication  without  previous  monition  or  suspen- 
sion.    Sentence  of  deprivation  affirmed  with  costs,  (a) 

(a)  O.  J.  by  Burgoyne  v.  Free,  D.  D.  aupra^  193. 


SAVAGE  V.  BLYTHE p.  150. 

The  Stat.  31  Hen.  8.  c.  5.  applies  only  to  such  as  are  next  of  kin  at  the  time  of  the  death. 
Therefore  the  Court  made  the  ik  bMa  nan  grant  to  the  executor  of  the  administrator 
(the  sole  next  of  kin  at  the  death)  in  preference  to  persons  entitled  in  distribution, 
who  had  received  their  shares  and  signed  releases. 
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Abraham  Cocker  died  intestate^  leaving  a  brother  and  several 
De}!>hew8  and  nieces.  Administration  was  granted  to  the  brother;  and 
at  the  end  of  the  year  he  distributed,  taking  the  deceased's  securities 
upon  himself.  The  administrator  died,  leaving  the  securities  due  to  the 
original  deceased  outstanding:  he  made  a  will,  and  appointed  an  execu- 
tor. 

A  decree  was  taken  out  against  the  nephews  to  show  cause,  why  the 
administration  de  bonis  non  should  not  be  granted  to  the  executor  of  the 
brother  administrator.  The  nephews  appeared,  and  prayed  administra- 
tion. 

Sir  William  Scott  and  Dr.  Nicholl  for  the  executor. 

The  question  is,  whether  the  executor  of  the  administrator  or  the  next 
of  kin  is  entitled  to  the  administration  de  bonis  non*  It  was  neces- 
sary to  cite  the  next  of  kin,  though  they  have  received  their  shares,  ex- 
ecuted releases,  and  thus  discharged  their  interest  The  Courtis  inclined 
in  such  grants  to  follow  the  interest,  and  give  the  handle  to  the  per- 
son who  has  the  interest  It  would  not,  unless  compelled  by  law,  give 
the  grant  to  persons  without  any  interest.  The  21  Hen.  8,  c.  5,  enact- 
ing that,  on  the  death  of  an  intestate,  the  administration  is  to  be  decreed 
to  the  next  of  kin,  does  not  apply:  it  has  been  complied  with:  the  ad- 
ministration was  so  granted  in  the  first  instance.  The  Court  is  not  to 
go  on  in  infinitum.  Where  a  party  has  parted  with  all  his  interest  in 
the  efiects,  he  has  no  right  to  the  administration.  Young  v.  Pierce, Free- 
man, 496.  Great  danger  and  inconvenience  would  ensue,  if  persons 
were  permitted  to  come  into  the  nranagement  of  the  estate  who  have  no 
interest,  and  whp  would  have  only  to  pay  over  to  those  entitled.  This 
is  the  principle  of  the  ordinary  practice  of  granting  administration  with 
will  annexed  to  the  residuary  legatee,  though  against  the  words  of  the 
statute,  Isted  v.  Stanley,  Dyer,  372. 

Dr.  Swabej/y  contra.  Though  the  parties  have  released  their  interest, 
they  have  not  renounced  their  right  to  the  administration.  In  Young 
V.  Pierce  there  was  an  agreement  that  the  other  party  should  take  ad- 
ministration. In  Isted  V.  Stanley  the  point  decided  was,  that  an  execu- 
tor of  an  executor,  dying  before  probate,  was  not  executor  to  the  origi- 
nal testator,  though  entitled  to  administration  if  the  residue  was  bequeath- 
ed to  his  testator;  it  is  true,  it  was  stated  that  thdugh  there  were  next  of 
kin  it  was  the  course  of  office  to  grant  administration  to  the  residuary 
legatee,  which  was  (the  reporter  says)  allowed  to  be  law.  The  ques- 
tion is,  whether  the  31  Edw.  3.  and  21  Hen.  8.  are  obligatory  on  the 
Court  The  Courtis  only  ministerial:  the  statutes  leave  it  no  discre- 
tionary power.  The  practice  of  the  Court  inclines  to  the  person  having 
the  beneficial  interest,  as  in  the  case  of  a  residuary  legatee,  and  where 
the  option  is  left  to  the  Court;  but  it  has  only  such  a  discretionary 
power  when  the  parties  are  in  equal  degree,  or  between  a  widow  and 
next  of  kin  who  are  equally  entitled.  It  has  no  further  discretion.  The 
statute  is  as  obligatory  on  the  second  grant  as  on  the  first  In  Prior  v. 
Moss  (Prerogative,  1772,  April  10)  "  Moss  died  intestate.  The  mo- 
ther of  the  intestate  died  without  taking  administration,  and  made 
Prior  executor.  The  uncle  of  the  deceased  took  out  administration. 
Prior,  the  executor,  called  it  in  as  having  all  the  interest  under  the  will. 
The  Court  (Dr.  Bettesworth)  held  it  well  granted  to  the  next  of  kin  to 
the  intestate.''  In  Elliot  v.  Collier,  3  Atk.  526,  1  Ves.  Sen.  17,  1 
Wils.  168,  Lord  Hardwicke  held  the  husband  entitled  to  the  interest 
without  the  administration. 
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Per  Curiam  (Sir  William  Wtnne.)  ^ 

I  understand  the  rule  of  the  office  to  be,  to  grant  administration  to 
those  who  are  next  of  kin  at  the  time  of  the  death :  but,  where  a  repre- 
sentation has  been  taken  out  and  another  is  wanted,  the  course  of  the 
office  is  to  make  the  grant  to  the  interest  and  not  to  persons  who  were 
not  next  of  kin  at  the  time  of  the  death,  but  who  have  since  become 
so.  Such  is  laid  down  by  Sir  Edward  Simpson  to  be  the  rule  of  office, 
infra,  229.  .  In  the  case  of  Young  v.  Pierce,  an  administration  was 
granted  by  the  Prerogative  and  Delegates  to  the  interest,  viz.  to  the  ex- 
ecutor of  one  next  of  kin,  in  exclusion  even  of  another  who  was  also 
next  of  kin  at  the  intestate's  death,  but  who  had  released  her  interest 
Here  the  parties  were  not  next  of  kin  at  the  death,  for  they  are  nephews 
and  nieces,  and  there  was  a  brother.  I  conceive  that,  such  being  the 
case,  they  are  not  entitled  to  this  administration:  for  the  statute  looks  to 
the  next  of  kin  at  the  time  of  the  death,  not  to  the  next  of  kin  when  a 
second  grant  is  wanted,  and  the  Court  will  grant  the  administration  to 
the  representative  of  the  original  administrator  in  preference  to  a  per- 
son who,  by  the  death  of  intermediate  persons,  becomes  the  next  of 
kin  when  the  second  administration  is  wanted.  Lovegrove  v.  Lewis, 
before  the  Delegates,  was  a  case  of  this  kind,  (a)  The  question  is  not, 
whether  the  same  rule  applies  to  administrations  de  bonis  non  as  to  ori- 
t  ginal  administrations;  )}ut  whether  the  statute  does  not  apply  only  to 
such  as  were  next  of  kin  at  the  death.  But,  in  order  to  look  more  fully 
into  the  cases,  let  the  matter  stand  over. 

On  the  by-day,  the  cause  came  on  again. 

Dr.  Swabey  cited  Hole  v.  Dolman,  infra,  237;  Kinleside  v.  Cleaver,  in- 
fra, 237;  Walton  v.  Jacobson,  Vol.  I.  346,  [3  Eng.  Eccl.  Rep.  150"]  and 
Whitehill  v.  Phelps,  (Prerogative,  171 1,  E.  T.  2  Sess. )  "  Whitehill  died 
intestate,leaving  a  widowand  no  children.  The  widow  took  administration 
and  made  her  son  executor.  He  prayed  administration  de  bonis  non  to  the 
husband.  This  was  opposed  by  the  mother  of  the  husband.  Administra- 
tion de  bonis  non  was  granted  to  her,  though  according  to  the  custom 
of  London,  the  widow  had  the  right  of  distribution. '^  The  case  cited 
from  Freeman  the  reporter  thinks  contrary  to  law.  Unless  Lovegrove 
V.  Lewis  (of  which  case  I  was  not  aware  on  the  former  day)  had  occur- 
red, the  cases  to  which  I  have  referred  would  have  been  decisive.  That 
case  has  established  a  distinct  principle;  the  only  distinction  from  the 
present  case  is  that  here  the  parties  were  originally  in  distribution,  but 
they  have  released  their  interest 

Sir  William  Scott  and  Dr.  Nicholl,  contra. 

(a)  Lovegroye  v.  Lewis  and  Lewis.  (Prerog.  1772,  Trin.  Term,  2d  Session.) — John 
Bidleston  died  in  Noyember  1761,  a  widower,  intestate,  leaving  two  sons — ^the  only- 
persons  entitled  in  distribution.  John  Bidleston,  one  of  the  sons,  took  out  administra- 
tion to  his  father  in  1761.  Thomas,  the  other  son,  died  in  1762  intestate,  leaving  his 
brother  John  his  only  next  of  kin.  John,  the  administrator,  by  his  will,  dated  13th  Sep- 
tember 1763,  appointed  Lovegrove  his  sole  executor.  The  validity  of  that  will  being 
contested,  it  was  pronounced  for  by  the  Prerogative  Court  and  by  the  Delegates.  Love- 
gprove  was  sworn  administrator  of  Bidleston,  the  father.  John  and  Richard  Lewis  op- 
posed the  grant  on  the  ground  that  they  were  the  cousins-german,  and  then  next  of 
kin  of  John  Bidleston,  the  father,  and,  as  such,  asserted  their  right  to  the  administration 
de  bonis  non.  It  was  alleged  that  they  had  no  interest  in  the  effects.  Sir  Geoi-ge  Hay 
decreed  letters  of  administration  de  bonis  non  of  John  Bidleston,  the  father,  to  be  gnnt- 
*  ed  to  Lovegrove,  the  executor  and  residuary  legatee  of  John  Bidleston,  the  son  and 
administrator.  And  this  sentence  was,  on  the  29th  of  April,  1773,  affirmed  with  costs, 
by  the  Court  of  Delegates.  The  Judges  present  were:— Aston  J.  Blackstone  J.  Bfa- 
cham,  and  Lovedapr,  LL.p. 
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The  question  is^  whether  the  other  party  has  a  statutable  rights  and 
whether  the  Court  is  consequently  bound.  It  turns  on  the  construction 
of  the  statute — on  the  words' "next  of  kin."  We  apprehend  they 
mean  the  next  of  kin  at  the  time  of  the  death.  Great  inconvenience 
would  result  if  the  Court  did  not  attend  to  this  limitation,  but  extended 
the  term  to  all  the  branches  to  whom  it  may  be  derived.  To  say  that 
any  one  can  acquire  the  relation  of  "next  of  kin"  to  a  person,  after 
that  person  is  actually  dead,  would  be  absurd.  The  term  must  only 
mean  those  who  are  so  at  the  time  of  the  death.  No  person,  therefore, 
having  a  statutable  right,  the  Court  will  grant  it,  in  its  discretion,  to  the 
interest. 

Per  Curiam. 

Abraham  Cocker,  the  deceased,  died  intestate,  a  bachelor  without  pa- 
rent, leaving  a  brother  and  seven  nephews  and  nieces;  the  brother  took 
administration;  he  died,  leaving  goods  unadministered,  and,  having  ap- 
pointed Savage  his  executor;  the  representative  of  the  brother  and  ad- 
ministrator applies  for  administration  de  bonis  non;  this  is  opposed  by 
the  nephews  and  nieces,  who  claim  it  under  the  statute.  The  brother, 
at  the  death  of  the  intestate,  was  the  sole  next  of  kin  and  solely  enti- 
tled to  the  administration.  The  nephews  and  nieces  were  then  enti- 
tled in  distribution,  but  not  to  the  administration.  The  only  question 
is,  whether  the  nephew,  who  had  no  right  to  the  administration  at  the 
death,  is  now  entitled  by  devolution  on  the  death  of  the  brother. 

It  is  argued,  that  it  has  been  held  that  it  ought  to  be-granted  to  the 
next  of  kin  at  the  time  of  the  grant  This  is  founded  on  several  cases, 
deciding  that  the  administration  to  the  wife  is  not  grantable  to  the  re- 
presentative of  the  husband  but  to  the  next  of  kin  of  the  wife.  By  the 
ancient  practice,  on  the  death  of  the  husband  administrator,  the  Court 
granted  the  administration /7rzt/^ /7e^en/z — to  the  kin  of  the  husband  or 
of  the  wife.  Hole  v.  Dolman,  infra,  237,  determined,  that  it  was 
grantable  in  preference  to  the  wife's  kin  and  not  to  the  representative  of 
the  husband:  after  which  two  other  cases  were  decided,  viz.  Kinleside 
v.  Cleaver,  infra,  237,  and  Walton,  v.  Jacobson,  vol.  i.  346.  [3  Eng. 
Eccl.  Rep.  150.]  But  this  case  does  not  fall  within  the  principle  there 
decided;  for,  in  those  cases,  the  kin  were  next  at  the  death,  the  husband 
not  being  considered  as  kin  but  having  a  claim  in  a  distinct  character; 
and  therefore  the  Court  held  that  the  wife's  next  of  kin  in  those  cases 
had  an  absolute  statutable  right,  on  which  they  granted  it  Such  also 
is  the  case  where  the  administration  is  granted  to  the  widow;  she  does 
not  take  it  as  next  of  kin. 

The  question  then  is,  whether  the  grant  is  to  be  made  to  the  repre- 
sentative of  the  person  who  took  as  next  of  kin,  or  to  those  who  have 
become  next  of  kin  at  the  time  of  asking  for  the  grant  By  the  prac- 
tice of  the  office  the  statutable  right  is  confined  only  to  the  kin  at  the 
time  of  the  death;  afterwards  to  grant  it  to  their  representatives.  So  in 
a  note  of  Sir  Edward  Simpson,  in  which,  adverting  to  the  case  of  Hole 
V.  Dolman,  that  learned  Judge  saya: — "  The  rule  there  seems  to  mean 
only  to  the  next  of  kin  at  the  death  of  the  deceased,  not  to  whom  may 
happen  afterwards  to  be  next  of  kin  at  the  time  a  question  arises  upon 
the  grant  of  administration;  for  a  dead  man  can  have  no  next  of  kin; 
he  is  not  in  a  capacity  to  have  next  of  kin  at  the  time  he  becomes  so. 
Therefore,  by  the  course  of  office,  it  is  granted  to  the  interest,  when 
the  next  of  kin  at  the  time  of  the  death  is  not  living  at  the  grant  of  ad- 
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ministration  de  bonis  non;  except  in  the  case  of  next  of  kin  of  wife 
and  representative  of  the  husband — ^then  granted  to  the  next  of  kin. 
Undoubtedly  by  the  statute,  the  grant  of  administration  to  next  of  kin 
is  good;  but  when  the  next  of  kin,  who  were  so  at  death  of  deceased, 
are  dead,  then  it  is  in  the  heart  of  the  Court  to  grant  it  to  the  next  of 
kin  or  the  interest,  and  the  grant  does  not  depend  on  the  statute  but  the 
rules  of  the  Court-^may  grant  it  to  next  of  kin,  may  grant  it  to  inter- 
est, without  regard  to  greater  or  less  interest,  according  to  the  circum- 
stances/' In  exact  affirmance  of  that  principle  was  the  judgment  of 
Sir  George  Hay,  in  Lovegrove  v.  Lewis,  supra,  228.  notis,  which  was 
affirmed  by  the  Delegates  with  costs.  There  it  could  not  be  denied  that 
the  cousins  were  the  next  of  kin  at  the  time  of  the  grant,  yet  Sir  George 
Hay  and  the  Delegates  decreed  it  to  the  interest  In  this  case  the  ne- 
phews were  not  next  of  kin  at  the  death,  though  in  distribution;  but 
the  greater  interest  at  \he  death  was  in  the  brother,  and  therefore  his 
representatives  have  the  greater  interest.  Not  only  so;  it  is  stated  that 
payment  was  made  to  the  nephews  and  nieces  in  full  satisfaction  of  their 
distributive  shares,  and  that  they  gave  releases;  so  that  they  have  now 
no  interest  as  appears  on  the  face  of  the  releases.  But  it  is  said  that 
they  protest  against  the  effect  of  their  releases,  and  against  any  use  to 
be  made  of  them;  and  it  is  argued  that  they  may  apply  to  some  Court 
to  determine  on  their  validity:  it  is  not,  however,  suggested  that  they 
were  improperly  obtained,  nor  that  any  proceedings  are  going  on  to  in- 
validate them.  Though  the  Court  has  no  right  to  try  the  validity  of 
these  releases,  yet  it  must  take  notice  of  them  as  it  does  of  marriaee- 
articles  allowing  a  wife  to  make  a  will,  which,  being  upon  the  face  valid 
and  their  validity  not  appearing  to  be  contested,  the  Court  grants  pro- 
bate. By  the  same  plea  that  the  effect  of  these  releases  is  sought  to  be 
avoided,  a  husband  might  always  avoid  his  wife's  will.  I  am  of  opinion 
that  the  nephews  have  no  statutable  right  as  they  were  not  next  of  kin 
at  the  time  of  the  death.  The  course  of  office  in  that  case  is  to  grant 
the  administration  to  the  superior  interest,  viz.  in  this  case,  to  the  re- 
presentative of  the  administrator,  who  would  take  half;  and  the  interest 
of  the  others  is  released.  Under  the  circumstances  tJie  interest  is  so 
clearly  in  the  executor  of  the  deceased  administrator,  that  I  shall  grant 
the  administration  de  bonis  non  to  him. 


ALMES  V.  ALMES.— p.  155. 

Where  the  Court  is  not  bound  by  the  statute  of  21  Hen.  8.  c.  5,  it  always  granti  the 
administration  to  those  who  have  the  interest.  Administration  <2e  honiB  non  granted 
to  a  person,  entitled  under  a  deed  of  gift  from  the  first  administratrix  to  the  whole 
beneficial  interest,  in  preference  to  one  who  was  not  next  of  kin  at  the  time  of  the 
deaths  and  who  consequently  had  no  statutable  right. 

Sir  William  Scott  and  Dr.  Nichollj  for  Elizabeth  Almes,  relied  on 
the  rfecent  decision  in  Savage  v,  Blythe.(a) 

It  was  contended,  contra,  that  by  taking  out  a  decree  calling  on  the 
son  to  accept  or  refuse  the  administration,  the  other  party  had  waiv- 
ed their  own  right;  at  least  that  the  son  should  be  indemnified  for  his 
costs. 

{a)  See  preceding  case. 
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Per  Curiam  (Sir  William  Wtnnb). 

Administration  is  prayed  of  the  goods  of  William  Davis  left  unad- 
ministered  by  his  sister^  who  in  her  lifetime  conveyed  all  her  interest 
in  the  effects  of  William  Davis  by  a  deed  of  gift  to  her  daughter-in-law, 
Elizabeth  Almes^  one  of  the  parties.  And  the  question  is,  whether 
Elizabeth  Almes  or  William  Almes,  the  son  of  the  administratrix  and 
the  nephew  and  next  of  kin  of  William  Davis  (but  who  was  not  so  at 
the  time  of  the  death),  is  entitled  to  administration  de  bonis  non. 

It  is  not  denied  that  the  entire  interest  is  \n  her;  nor  thsrt  the  other 
party  is  fully  aware  of  that  fact;  for  he  was  a  party  to  the  deed.  Has, 
then,  William  Almes  a  statutable  right  by  which  the  Court  is  bound? 

When  there  is  a  statutable  right,  the  Court  always  grants  it,  except 
in  a  few  instances — that  of  a  residuary  legatee  for  example.  William 
Almes  was  not  next  of  kin  at  the  time  of  the  death,  and  had  no  right 
nor  interest  then,  nor  has  he  any  interest  in  the  effects  now.  He  has, 
then,  no  statutable  right.  I  so  decided  in  Savage  v.  Blythe,  where  the 
question  was  between  the  executor  of  the  brother  (administrator  of  the 
deceased)  and  nephews  and  nieces,  who,  though  they  were  not  entitled 
to  the  administration,  would  have  been  entitled  in  distribution  if  they 
had  not  signed  releases.  That  case  I  determined  on  the  authority  of 
Sir  George  Hay's  decision,  in  Lovegrove  v.  Lewis,  affirmed  by  the 
Delegates.  There,  those  who  were  not  next  of  kin  at  the  time  of  the 
death  were  held  not  to  be  entitled  under  the  statute  to  the  administra- 
tion de  bonis  non^  which  was  granted  to  the  executors  of  the  adminis- 
trator. The  present  case  is  rather  stronger  than  Savage  v.  Blythe. 
Where  the  Court  is  not  bound  by  the  statute,  it  will  always  grant  the 
administration  to  those  who  have  the  interest.  Then  there  is  no  doubt 
that  Elizabeth  Almes  is  entitled. 

There  must  have  been  some  mistake  in  taking  out  the  decree  calling 
upon  the  other  parties  to  accept  or  refuse  administration,  instead  of  to 
show  cause  why  it  should  not  be  granted  to  Elizabeth  Almes.  There, 
is  a  kind  of  inconsistency  in  this  decree  with  the  application  for  the 
g^rant  of  administration  to  her.  It  cannot  be  the  course  of  office  that 
such  should  issue:  but,  as  that  might  have  been  explained  without  en- 
tering into  this  petition,  it  was  not  necessary  to  bring  the  question  before 
the  Court;  and  on  this  ground  I  shall  not  decree  the  costs  to  be  paid  by 
the  person  taking  out  the  decree.  Let  administration  pass  to  Elizabeth 
Almes. 


KIN  ASTON  V.  MILLS— p.  158.  . . ,  '      .  ^ 

Chose  in  acHon  to  wife.  Hiubandt  administrator,  dies  withoat  altering'  property,  tnd 
itiakes  a  will:  his  administrator  with  will  annexed  takes  administration  de  bom§  to  the 
wife;  that  administration  called  in  by  her  next  of  kin  and  revoked,  the  property  no% 
being  altered  by  the  husband. 

Margaret  Burnet  (otherwise  Einaston),  the  wife  of  Major  William 
Burnett,  died  entitled  to  the  sum  of  1400/.,  the  property  whereof  the 
said  William  had  not  altered.  He  took  administration  to  her,  and  made 
his  will;  and  died,  being  killed  in  a  duel.  Francis  Mills  takes  out  ad* 
ministration  to  him  with  the  will  annexed  (no  executor  being  named  in 
the  will),  and  afterwards  takes  administration  de  bonis  non  of  Margaret 
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Burnett.  John  ELinaston,  brother  of  Margaret  and  next  of  kin^  cites 
him  to  show  cause  why  the  administration  de  bonis  should  not  be 
revoked  and  granted  to  him.  Sir  Richard  Raines,  the  Judse  of  the 
Prerogative  Court,  revoked  the  administration  accordingly.  What  be- 
longed to  Margaret,  being  a  chose  in  action,  and  the  property  not  alter- 
ed, goes  to  her  next  of  kin,  and  not  to  the  executor  or  administrator  of 
the  husband,  (a) 

(a)  In  the  case  of  Burnett  y.  Kinaston,  (Prec.  in  Ch.  118.  S.  C.  2  Freeman,  339. 
Trin.  Term  1700.  which  related  to  the  effects  of  the  same  party  deceased)  Sir  Nathaniel 
Wright,  Lord  Keeper,  held  that  the  money  there  in  question,  a  chose  inaction,  belonged 
to  the  administrator  de  bonis  noti,  and  was  not  distributable  among  the  surviving  husband's 
next  of  kin;  but  *<the  point  is  now  settled  that  if  the  husband  survive  his  wi&,  then  he, 
as  her  administrator,  will  be  entitled  to  all  her  personal  estate  which  continued  inaction 
or  unrecovered  at  her  death;  and  although  he  die  before  all  such  property  be  recover- 
ed, yet  his  next  of  kin  will  be  entitled  to  it  in  equity."  1  Roper,  Husband  and  Wife,  205, 
and  cases  there  cited. 


AMHURST  V.  AMHURST  and  BAWDES.— p.  158. 

Estate  not  vested  by  law  or  equity,  administration  de  bonie  non  to  the  next  of  kin. 

Charles  Amhurst  makes  his  will,  and  Dorothy  Amhurst  and  Lady 
Selby  his  executors,  who  prove  it.  1000/.  legacy  is  charged  on  the  es-  "* 
tate  for  them.  Dorothy  dies  intestate,  and  her  husband  takes  adminis- 
tration to  her  and  makes  his  son  executor,  who  prays  administration  de 
bonis  non  of  Dorothy.  Charles  Selby,  a  sister's  son  of  Dorothy,  prays 
administration  as  her  next  of  kin. 

Ex  parte  Selby. 

Applying  for  administration  shows  the  estate  not  vested;  it  must  be 
granted  to  the  next  of  kin,  21  Hen.  8.  c.  5.  If  the  estate  had  been  vest- 
ed in  the  husband,  his  executor  would  have  had  it  without  administra- 
tion. If  the  husband  had  been  her  executor,  if  the  husband  and  wife 
had  assigned  Hie  legacy,  or  if  the  husband  in  his  life  had  taken  security, 
he  might  have  released  the  legacy;  but,  not  having  done  it,  it  no  ways 
vests  in  him.  Though  a  sentence  be  given  for  a  legacy,  yet  if  not  paid, 
it  will  go  to  the  administrator  de  bonis  non.  (a)  The  husband  is  not  to 
have  execution  for  a  debt  of  the  wife's  recovered  by  them.  Orphanage 
money  in  London,  if  not  recovered,  shall  be  considered  as  a  chose  in  ' 
action,  and  the  husband  cannot  dispose  of  it.(&)  Administration  is  to 
follow  the  interest  where  there  is  a  residuary  legatee.  Distributees 
have  an  interest  vested  in  them.  Before  the  31  Edw.  3.  c.  11,  the  or- 
dinary had  nothing  to  do  with  choses  in  action. (c)  It  is  held  in  B.  R. 
that  an  estate /70tir  outer  vie  is  not  distributable. 

[Contra. — In  Chancery  the  opinion  is,  that  an  estate  pour  auter  vie 
is  distributable.  Though  the  estate  be  not  vested  in  the  husband,  yet 
the  interest  is  which  he  transfers  to  his  representatives,  and  the  adminis- 
trator  will  be  trustee  for  them.]((/) 

(a)  See,  however,  Heygatev.  Annesley^  3  Bro.  Chan.  Rep.  362. 
lb)  Pheasant's  Case,  3  Vent.  341. 

(c)  See  Hensloe's  Case,  9  Co.  39. 

(d)  By  14  Geo.  2.  c.  20.  estates  pur  auter  vie,  m  cas^  there  be  no  special  occupant 
thereof*  are  made  distributable. 
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In  continuation.  The  same  law  is  in  an  administration  de  bonis  non,  as 
in  a  common  administration.  It  is  not  discretionary  with  the  ordinary 
to  grant  it  where  the  interest  is.  Whitehill  v.  Phelps,  cited  ante,  p.  228. 
In  Ilarcourt  v.  Lady  Smith,  Delegates,  1709,  ^<  Sir  Samuel  Astrey  made 
his  wife  executrix:  she  married  Mr.  Harcourt,  and  died  leaving  goods 
unadministered;  she  not  being  residuary  legatee,  the  administration  de 
bonis  non  cum  testamento  a&nexo  was  granted  to  the  sister  and  next  of 
kin.''  And  in  this  case  the  interest  was  not  considered,  but  only  the 
statute  2 1  Hen.  8.  c  5.  The  interest  is  not  considered  by  the  21  Hen. 
8.  c.  5,  but  a  proper  person  to  represent  the  deceased.  If  the  execu- 
tor does  not  prove  the  will,  the  next  of  kin  shall  represent  him.  If 
Amhurst  were  administrator  he  would  only  be  trustee  for  the  next  of 
kin. 

E  contra. 

The  question  in  the  principal  case  is,  whether  the  interest  is  vested 
in  the  husband:  for  this  case  does  not  depend  upon  the  21  Hen.  8. 
c.  5,  but  rather  on  the  statute  of  Distributions,  where  administration 
is  to  follow  the  interest;  as  in  Astrey's  case  the  residue  not  being  dispos- 
ed of  belonged  to  the  next  of  kin.  This  was  the  opinion  of  Sie  Pre- 
rogative Court  and  of  the  Delegates.  The  ordinary  was  administrator 
beiore  the  31  Edw.  3.  c.  5.  That  statute  directed  administration  to  be 
granted  to  the  next  of  kin.  A  dispute  arose  thereupon,  whether  the 
wife  was  not  next  of  kin,  and  administration  to  be  granted  to  her,  which 
occasioned  the  statute  21  Hen.  8.  c.  5.  Upon  that,  inquiry  was  made 
whether  the  hu3band  was  next  of  kin  to  the  wife  and  determined, — in 
OgnePs  case,  4  Co.  51;  Johns  v.  Rowe,  Cro.  Car.  106, — that  admin- 
istration did  belong  to  the  husband  tnero  jure.  Huebes'  case  was  the 
cause  of  the  statute  of  Distributions,(a)  and  the  law  therein  makes  the  intes- 
tate's will;  and  if  the  party  having  a  right  to  distribution,  die  before  all 
is  collected,  his  next  of  kin  shall  have  administration^  and  not  the 
next  of  kin  of  the  first  intestate.(6)  The  husband  is  the  next  of  kin,  and 
has  a  right  to  the  whole,  for  the  law  has  made  the  wife's  will,  and  vest- 
ed all  her  right  in  him.  The  universal  legatee,  and  not  the  next  of  kin, 
shall  have  the  administration,  where  there  is  no  executor.  Even  a  re- 
siduary legatee  is  preferred  to  the  next  of  kin.  Isted  v.  Stanley,  Dyer, 
372.  Thomas  v.  Butler,  1  Ventris,  217.  In  the  case  of  Culpepper  v. 
Porter,  1681,  "Porter  married  Culpepper,  who  had  a  legacy  of  1000/. 
left  her  by  her  father.  After  her  death,  the  husband  takes  administra- 
tion to  her,  and  dying  makes  his  son  executor,  who  takes  administration 
de  bonis  non  to  Mrs.  Porter,  formerly  Culpepper,  and  is  called  upon  by 
the  next  of  kin  of  Porter,  to  show  cause  why  it  should  not  be  revoked. 
The  administration  is  confirmed  to  the  executor  against  the  next  of  kin. " 
Every  legatee  has  an  immediate  interest  The  husband  had  a  right  to 
the  legacy  left  to  his  wife,  which  he  transmitted  to  his  executors.  In 
Early  v.  Cole,  "Early  made  his  will,  ^d  gave  a  legacy  of  50/.  to  his 
daughter:  she  married:  20L  of  the  legacy  was  left  unpaid  at  the  death  of 

(a)  Hugfaet  ▼.  Hughes,  1  Ler.  333.  On  prohibition,  the  Court  of  King's  Bench  re- 
solved, **  that  the  Ecclenattical  Court  could  not  obligee  an  adminiitrator  to  a  distribution, 
and  that  their  bonds  taken  to  that  intent  were  void."  The  arguments  are  reported  in 
Carter,  135,  and  at  the  concluuon  is  the  passage  that  follows:^-'*  Et  puis  per  act  del 
Parliament  pur  melieux  settlement  des  intestates  estates  fuit  contrived." 

(b)  Brown  r.  Shore,  Carth,  53, 1  Show.  35.  Palmer  r.  AlUcock,  3  Mod.  58. 
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her  and  her  husband,  who  survived.  The  husband's  brother  and  wife's 
mother  apply  for  administration;  it  was  granted  to  the  husband's  brother." 
Arrears  of  rent  due  to  the  wife  shall  go  to  the  executors  of  the  husband, 
32  Hen.  8.  c.  37. 

Per  Curiam  (Sir  Charles  Hedoes). 
This  estate,  not  being  vested  either  by  law  or  statute,(a)  by  the  ^21 
Hen.  8.  c.  5,  the  administration  must  be  granted  to  the  next  of  kin. 
Administration  of  part  of  the  estate  must  go  as  the  administration  of  the 
whole  would  do.  As  it  is  an  intestate's  estate  of  a  chose  in  action  not 
recovered,  it  must  go  to  the  next  of  kin. 

(a)  Lord  Ch&nceUor  Cowper  and  Lord  Chancellor  Parker*  howarcr*  held  that  the 
wife's  choaes  in  action  did  vest  in  the  husband  by  the  statute  of  distributions.  See 
Squib  ▼.  Wyn,  1  P.  Wins.  381.  So  did  Lord  Hardwicke,  in  Humphrey  ▼.  BuUen,  1 
Atk.  458»  and  in  ElUot  ▼.  Collier,  1  Yes.  15.;  3  Atk.  527;  1  Wihon.  169. 


REES  V.  CART.(a)-.p.  161. 

Adnunistration  of  the  wife's  goods  to  the  executor  of  the  husband^  who  died  whhoat 

taking  adminiftration  to  her. 

Ann  Church  made  her  will,  dated  2d  February,  1709,  and  made  John 
Church  Metcalfe,  sen.,  one  of  her  executors  and  her  residuary  legatee. 
Elizabeth  Metcalfe  made  her  will  and  likewise  Metcalfe,  sen.  her  exec- 
utor and  residuary  legatee.  He  took  probate  of  both  wills;  made  his 
own  will,  and  his  wife  Jane  his  executrix  and  residuary  legatee, — leaving 
goods  of  Ann  Church  and  Elizabeth  Metcalfe  unadministered.  Jane 
Metcalfe  proved  his  will,  and  afterwards  married  John  Rees.  She  died 
on  10th  June  1717.  No  administration  was  taken  to  her.  John  Rees 
died  in  August  1717,  having  made  his  will,  and  his  brother,  Richard 
Rees,  executor.  Richard  proved  the  will  in  the  Archdeacon's  Court  of 
Middlesex.  In  October  1717,  Jane  Cart  (motl^er  of  Jane  Rees,  alias 
Metcalfe)  applies  for  administration  to  her.  A  caveat  is  entered  by  Bar- 
bara Jordan  and  John  Church  Metcalfe,  a  minor.  Jordan — as  surviving 
daughter  of  Ann  Church — prays  administration  de  bonis  non  to  her. 
John — as  grandson  to  Elizabeth  Metcalfe,  and  great  grandson  of  Ann 
Church,  and  nephew  to  John  Church  Metcalfe  sen.,  prays  administration 
de  bonis  non  to  them  to  be  granted  for  his  use,  before  the  grant  of  Jane 
Cart's,  {alias  Metcalfe's,  alias  Rees')  administration  to  her  mother. 
(Richard  Rees  was  not  cited,  and  no  ways  a  party  to  the  caveat.)  No 
interest  appearing  to  bar  Jane  Cart  from  having  the  administration  to  her 
daughter,  the  Court  granted  it  to  her;  and  by  virtue  thereof  she  obtain- 
ed letters  of  administration  de  bonis  non  to  John  Church  Metcalfe,  set). 
Elizabeth  Metcalfe  and  Ann  Church.  Afterwards  Richard  Rees  calls 
her  by  process  to  shew  cause  why  the  administration  should  not  be  re- 
voked and  granted  to  him,  beine  executor  of  his  brother  who  was  hus- 
band to  Jane  Rees,  alias  Metcalfe. 

Ex  parte  Rees.  (A) 

(a)  Cited  in  Squib  v.  Wynn,  1  P.  Wms.  381.    Viner,  Executors  (K.)  29. 

(6)  In  the  arguments  in  this  case,  and  in  St.  Aubyn  v.  Page,  and  in  Plaidel  v.  Howe, 
(infra,  pp,  336,  7.)  the  pasaagea  that  seemed  to  be  a  mere  repetition  of  the  argumenta 
in  Amhurst  V.  Amhurst,  supra,  332.  have  been  omitted. 
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It  18  still  res  it^egra  as  to  Richard  Rees,  he  never  having  been  cited 
or  any  way  precluded.  Where'the  whole  interest  is  vested,  administration 
must  go  with  the  interest,  and  not  according  to  the  statute.  Isted  v. 
Stanley,  Dyer,  272.  Thomas  v.  Butler,  1  Ventris,  217.  OgnePs  case, 
4  Co.  51.  Johns  v.  Rowe,  Cro.  Car.  106.  Wilson  v.  Drake,  2  Mod. 
20.  The  husband  is  not  obliged  to  distribute.  It  makes  no  alteration 
that  the  husband  did  not  take  administration;  for  the  adminisfption  con- 
tinues no  privity:  but  the  interest  being  once  vested  is  transmissible, 
the  right  not  depending  on  the  21  Hen.  8.  c.  5.  but  on  the  statute  of 
Distributions;  and  the  executor  has  the  same  right  as  the  husband  had. 
H(Brts  sticcedit  in  universum  jus  quod  dtfuncius  habuit.  Earl  of 
Winchelsea  v.  Norcloff,  2  Reports  in  Chancery,  165.  Brown  v.  Shore, 
1  Show.  25.  Palmer  v.  AUicock,  3  Mod.  58.  That  the  administration 
must  go  with  the  interest  and  not  with  the  blood  was  determined  in  this 
very  case,  when  the  administration  de  b€mis  non  was  granted  to  Jane 
Cart,  and  Jordan  and  John  Church  Metcalfe  were  refused  by  the  Court 
The  same  has  been  determined  in  other  cases,  Culpepper  v.  Porter, 
cited  in  Amhurst  v.  Amhurst,  ante,  233.     Early  v.  Cole,  ibid. 

B  contra* 

The  mother  is  in  possession  of  a  simple  administration  to  Jane  Rees 
aliiis  Metcalfe.  The  administrations  with  the  will  annexed  depend  upon 
that  Simple  administrations  are  always  governed  by  the  statute.  The 
interest  is  not  considered.  A  man  dies  intestate  leaving  two  children; 
one  dies  leaving  a  child;  that  child  cannot  have  the  administration, 
thoueh  'equal  in  interest  John  Metcalfe,  the  minor,  was  not  the  next 
of  km  to  Jane  Rees,  and  therefore  was  refused.  Upon  her  death  the 
privity  was  discontinued.  The  husband  not  being  administrator  to  her 
could  have  no  right  after  her  death.  Astrey's  case.  Amhurst's  case> 
supra,  232 — 3. 

In  reply.  In  the  eases  of  Astrey  and  Amhurst  there  was  no  residu- 
ary legatee. 

Per  Curiam  (Dr.  Bettesworth). 

The  only  question  is,  whether  the  administration  ought  to  follow  the 
interest  or  the  blood.  If  the  husband  had  taken  administration,  there 
is  no  doubt  that  the  whole  property  had  vested  in  him.  Whether,  then, 
his  not  having  done  it,  shall  bar  his  executor.  The  interest  being  in 
him,  the  executor  may  at  any  time  take  the  administration  the  husband 
was  entitled  to.  The  administration  to  Jane  Rees,  and  the  de  bonis  non 
administrations  to  Church  and  Metcalfe  ought  to  be  revoked  and  granted 
to  the  executor. 

Note.  The  case  of  Powell  v.  Trigses,  1727,  2d  October,  was  insert- 
ed among  the  list  of  cases,  in  support  o7  the  husband's  representatives,  by 
Dr.  Simpson  in  his  Report  of  Rees  v.  Cart  It  appears  from  the  Assig- 
nation-book that  Powell,  the  sister  of  the  deceased,  called  in  the  admin- 
istration granted  to  Trigges;  but  the  Court  directed  it  to  be  re-delivered 
to  Trigges.     No  other  particulars  can  be  discovered. 


ST.  AUBYN  V.  PAGE.— p.  163. 

Admtniitration  of  a  feme  akerU  granted  to  the  daughter^of  the  third  husband,  reyoked, 
and  granted  to  the  grand-chdaren  by  her  first  husband;  it  being  shown  that  an  estate 
WOU&  come  to  them. 
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Lady  St.  Attbtv,  relict  of  SirJohn,  married  afterwards  to  Spencer, 
and  had  a  tiiird  husband,  Page;  she  dying  intestate.  Page  takes  admin- 
istration and  dies  intestate.  Elizabeth  Fursden,  a  creditor  by  mortgage, 
calls  Sir  John  St.  Aubyn,  the  grandson  and  next  of  kin,  to  show  cause 
why  administration  de  bonis  non  should  not  be  granted  to  some  third 
person  to  substantiate  proceedings  in  Chancery,  and  upon  his  not  ap- 
pearing it  was  granted  to  Ann  Page,  daughter  of  Richard  Page  by  another 
wife,  as  next  of  kin  to  him.  Sir  Richard  Vyvyan,  (testamentary  guar- 
dian of  Sir  John,  Peter  James,  Mary  and  Martha  St  Aubyn — minors 
and  grandchildren)  calls  upon  Ann  Page  to  show  cause  why  the  said 
administration  de  bonis  non  should  not  be  revoked  and  granted  to  him 
for  their  use. 

Ex  parte  St. Aubyn. 

The  estate  of  the  wife  does  not  rest  in  the  husband  by  marriage  other- 
wise than  as  in  possession.  Hale's  Analysis  of  the  Law,  ss.  14.  27.  pp. 
47.  78.  1  Inst  p.  351.  b.  If  the  husband  does  not  recover  the  wife's 
choses  in  action^  as  administrator,  and  die  intestate,  no  property  can  be 
transmitted  to  him.  The  husband  is  not  included  in  the  Statute  of  Dis- 
tributions, but  by  the  last  section  of  the  Statute  of  Frauds  and  Perjuries 
his  case  is  provided  for.  By  the  former  statute  the  distributable  share 
vests  immediately,  but  until  that  statute  it  was  not  so.  The  husband, 
therefore,  not  being  entitled  to  the  whole  by  virtue  of  that  statute  must 
remain  in  the  same  case  as  other  common  administrators  were,  and 
what  is  left  unadministered  must  go  to  the  next  of  kin.  (a) 

E  contra. 

We  admit  it  to  be  law  that  choses  in  action  do  not  vest  in  the  hus- 
band by  marriage,  but  the  estate  which  is  in  the  wife's  possession  does. 
Fact  is  wanting  in  order  to  found  the  law.  Page  being  in  possession  of 
an  administration  ought  to  be  continued  therein,  unless  it  shall  be  made 
appear  that  there  are  choses  in  action  still  remaining  which  were  not 
collected  by  the  husband. 

Per  Curiam  (Dr.  Bettesworth). 

The  administration  not  to  be  revoked  without  showing  that  there  is 
some  estate  remaining  which  will  come  to  the  grand-children.  To 
give  an  allegation  on  the  next  court  day. 

Note.  It  was  afterwards  alleged  that  several  debts  owing  by  Spencer 
(the  second  husband)  were  discharged  out  of  her  separate  estate.  He 
having  mortgaged  the  most  part  of  his  estate  for  his  debts,  the  mort- 

Sge  was  transferred  over  in  trust  for  her  to  the  Marquis  Worcester  and 
r.  Justice  Fortescue.  The  allegation  was  confessed;  and  the  Court 
revoked  the  administration  de  bonis  nony  and  granted  it  to  the  guardian 
for  the  use  of  the  minors. 

(a)  In  Cart  y.  Bees*  (cited  in  Squtb  ▼.  Wyn,  1  P.  Wins.  383.)  Lord  ChaneeHor  Parker 
•aid»  *<  that  the  husband  was  vithin  the  statute  of  distributions  so  as  to  take  the  wife's 
ehouB  in  adwn\  and  that  this  was  not  a  new  point, " 


PLAIDEL  V-  HOWE.— p.  164, 

A  legacy  to  a  wife  not  received  by  her  or  her  husband,  nor#dniinistration  taken  to  the 
wife  by  the  husband:  his  executor  and  not  the  next  of  kin  to  have  administration  to 
the  wife. 
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Jambs  Howb  by  a  codicil  to  his  will,  13th  November  1714,  makes 
Ann  Oilman,  wife  of  George  Gilman,  executrix  and  residuary  legatee. 
She  proved  the  will  and  died.  Her  husband  survived,  but  died  with- 
out taking  administration.  He  made  his  will  on  25th  April,  1722,  and 
Christopher  Plaidel  his  executor,  who  is  called  at  the  instance  of  a 
creditor,  to  accept  or  refuse  administration  de  bonis  non  of  James 
Howe.  He  is  opposed  by  Sarah  Howe,  daughter  of  Howe  and  sister 
of  Ann  Gilman. 

Ex  parte  Plaidel. 

Every  legatee  has  an  immediate  interest  Ann  Gilman,  being  resi- 
duary legatee,  the  whole  personal  estate,  after  debts  and  legacies  paid, 
vested  in  her,  and  consequently  in  her  husband.  Early  v.  Cole,  cited  in 
Amhurstv.  Amhurst,  ante,  233;  Thomas  v.  Butler,  1  Ventris,  217; 
Earl  of  Winchelsea  v.  Norclo£f,  2  Reports  in  Ch.  165;  Cary  v.  Taylor, 
2  Vern.  302;  Reesv.  Cart,  ante,  235. 

E  contra. 

The  residue  did  not  vest  in  him  as  husband.  It  was  a  chose  in  action^ 
and  the  husband  never  had  the  administration.  It  remains  the  proper- 
ty of  the  first  deceased,  Howe^  not  altered. 

Per  Curiam  (Dr.  Betteswobth.) 

Administration  granted  to  the  executor  of  the  husband. 


PARLEY  V.  WHADDON.— p.  165. 

Adminiitrationile  honunon  to  %femt  covert  grantedtothe  repreaentatiyeiof  the  hiubandy 

administntor,  in  exclusion  of  the  wife's  kin. 

Elizabeth  Hoile,  alias  Auckland,  died  in  1715;  her  husband  took 
administration  to  her,  and  died  in  1728.  Administration  was  granted 
to  Mrs.  Whaddon,  his  sister,  in  1729;  and  in  1732  she  took  administra- 
tion de  bonis  non  to  Elizabeth  Hoile.  This  was  held  to  be  according 
to  the  course  of  the  office.  If  the  estate  of  Elizabeth  had  only  been  an 
estate  not  in  possession,  Mrs.  Whaddon  would  not  have  been  entitled. 
St  Aubyn  v.  Page,  ante,  236;  Einaston  v.  Mills,  ante,  231.     But  the 

{>roperty  consisted  of  South-sea  stock,  in  the  names  of  Elizabeth  Auck- 
and,  the  mother,  Elizabeth,  the  daughter,  and  Mr.  Hoile.    The  Court 
dismissed  the  next  of  kin  without  costs. 


HOLE,  otherwise  WELLINGTON,  v.  DOLMAN.— p.  165. 

[See  the  Report^  3  Eng.  Eccl.  Rep.  150.] 


An  ortginal  adintnistr&tion  to  %feme  eoveri  decreed  to  her  next  of  kin  in  preference  to 

the  repteientatiTe  of  the  husband  who  sonriTed  her. 


KINLESIDE  V.  CLEAVER.— p.  169. 

[See  the  Reporti  3  Eng.  Eecl.  Rep.  150.] 

Alter  the  death  of  the  huaband*  adminiatrator  of  hia  wife,  administration  de  honie  turn 
granted  to  her  next  of  khi  in  pteference  to  the  husband's  representatiTe. 


i'. 
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CONSISTORY  COURT  OF  LONDON. 


The  Earl  of  WESTMEATH  v.  The  Pountess  of  WESTMEATH— 

In  answer  to  a  niit  for  restitution  of  conjngml  rights  brought  by  the  husbtnd,  ItftiX  enuAr 
ty  being  established,  but  a  reconciliation  and  matrimonial  intercourse  having  after- 
wards taken  place,  the  Court  enjoined  the  wife  to  return  to  cohabitation,  holding,  that 
there  was  no  proof  of  subsequent  misconduct  by  the  husband,  sufficiently  removing 
the  bar  of  condonation,  and  reviving  the  previous  cruelty,  to  entitle  the  wife  to  a  sen- 
tence of  separation. 

Reconciliation  will  supersede  the  ground  of  complaint  in  the  EoclesiastiGal  Court,  as  it 
annil]dlates  articles  of  separation  at  common  law. 

In  answer  to  a  suit  for  restitution  of  conjugal  rights,  the  wife,  (having  pleaded  cruelty 
and  adultery)  proved  several  acts  of  personal  ill-treatment,  violent  behaviour  and  lan- 
guage, from  1813  to  1817;  a  separation  was  then  agreed  upon,  but,  on  a  reconcilsa- 
uon,  matrimonial  cohabitation  and  lintercourse  were  renewed.  The  court,  on  ap- 
peal— ^holding  that  adultery  was  not  proved^  that  cruelty,  up  to  1817,  was  proved, 
and  that,  though  afterwards  there  was  no  personal  violence,  his  conduct,  exciting  rea- 
sonable apprehennon  of  it,  revived  the  former  cruelty  ;«-decreed  a  separation,  and 
condemn^  the  husband  in  the  costs  in  both  Courts,  except  those  incurred  by  cer- 
tun  charges  of  adultery. 

To  entitle  a  wife  to  separation  by  reason  of  cruelty,  there  must  be  ill  treatment  and  per- 
sonal injury,  or  the  reasonable  apprehension  of  personal  injury. 

Aggravations  of  cruelty  may  arise  from  the  station  of  the  parties;  from  the  condition  of 
^e  sufferer;  from  natural  or  even  acquired  feelinf^. 

If  legal  cruelty  be  established,  a  subsequent  reconciliation  and  matrimonial  intercourse 
form  a  legal  bar  to  a  separation  for  such  precedinp^  cruelty.  And  the  question  then 
is,  whether  any  subsequent  acts  take  place  furnishing  fresh  grounds  of  legal  com- 
plaint, or  at  least  reviving  former  wrongs,  and,  in  connection  with  those  former 
wrongs,  creating  reasonable  apprehension  of  a  renewal  of  ill  treatment.' 

The  force  of  condonation  as  a  bar  varies  according  to  circumstances.  The  condonation 
by  a  husband  of  a  wife's  adultery,  still  more  repeated  reconciliations  after  repeated 
adulteries  create  a  bar  of  far  greater  effect,  than  doea  the  condonation  by  a  wife  of  re- 
peated acts  of  cruelty. 

Cruelty  generally  consists  of  succesave  acts  of  ill-treatment,  if  not  of  personal  injury, 
so  that  somethmg  of  a  condonation  of  the  earlier  ill-treatment  necessarily  takes  place. 

If  a  wife,  after  legal  cruelty,  consents  to  a  reconciliation  and  to  matrimonial  cohabitation, 
former  injuries  would  revive  by  subsequent  misconduct  of  a  slighter  nature  than  would 
ccmstitute  original  cruelty,  though  the  reconciliation  would  be  a  bar  if  no  further  ill- 
treatment  took  place. 

A  deed  of  separation,  upon  mutual  agreement,  on  account  of  unhappy  differences, 
though  containing  a  covenant  not  to  bring  a  suit  for  restitution  of  conjugal  rights,  is 
no  bar  to  such  a  suit. 

On  the  exiecution  of  articles  of  separation,  not  followed  by  matrimonial  intercourse,  the 
wife's  reluctant  assent  to  the  husband  having  a  bed-room  in  kar  house,  at  the  earnest 
intreaty  of  him  and  of  mutuid  friends,  and  on  his  declaring,  **that  he  should  be 
merely  under  the  roof  by  sufferance,'*  is  no  continuation  of  a  former  condonation. 

This  was  a  cause  of  restitution  of  conjugal  rights,  brought,  in  the 
Consistory  Court  of  London,  by  the  Marquess  of  Westmeath  against 
the  Marchioness  of  Westmeath,  his  wife,  in  which  the  citation  was  re- 
turned on  the  first  session  of  Easter  Term,  1821;  on  the  fourth  session 
of  Trinity  Term,  a  libel,  in  the  usual  form,  and  consisting  of  seven 
articles,  was  admitted;  it  pleaded  <^  the  marriage  on  the  29th  of  May, 
1812,  cohabitation  at  various  places,  and  the  birth  of  two  children;  but 
that  on  the  14th  of  June,  1819,  the  Marchioness  of  Westmeath  quitted 
his  house  and  had  since  refused  to  cohabit  with  him.''  On  the  first 
session  of  Michaelmas  Term  the  marriage  was  confessed;  and  on  the 
first  session  of  Hilary  Term,  1822,  an  allegation  consisting  of  thirty 
three  articles  with  ten  exhibits  annexed  was  admitted,  wherein  Lady 
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Westmeathy  after  pleading  the  marriage,  cohabitation,  and  birth  of  chil- 
dren, by  way  of  further  answer  to  his  libel  alleged,  in  substance;  ^  That 
soon  after  July  or  August,  1812,  I^ord  Westmeath  began  to  treat  her 
with  great  cruelty  and  harshness,  and  was  guilty  of  acts  of  violence 
and  indignity  on  several  occasions  in  1813  and  1S14;  that  in  1815  her 
health  was  much  affected;  that  notwithstanding  this,  the  Marquess  con- 
tini^d  without  cause  to  quarrel  with  and  abuse  her;  that  on  such  occa- 
sions his  language  and  behaviour  were  most  violent,  and  she  was  kept 
in  a  continual  state  of  alarm  and  fear,  till  at  length  she  intimated  to 
him,  that  unless  he  ceased  so  to  treat  her  she  should  be  compelled  to 
proceed  for  a  legal  separation;  that  he  persisted  in  that  his  ill  treatment, 
CNit  that,  in  September  1815,  on  his  promising  to  alter  his  conduct,  and 
on  the  intercession  of  a  mutual  friend,  she  agreed  to  forego  her  inten- 
tion of  applying  for  a  divorce,  and  consented  to  continue  to  live  with 
him.''  It  further  pleaded,  <<a  specific  act  of  violence  in  December 
1815,  a  continuance  of  his  ill  conduct,  and  that  in  consequence  thereof 
in  the  summer  of  1817,  she  declared  her  intention  to  apply  to  the  laws 
for  protection,  but  that  on  his  proposition  it  was  agreed  that  he  should 
execute  a  deed  of  separation  on  his  return  from  Ireland,  whither  he  was 
then  about  to  proceed;  that  during  his  absence  in  Ireland  he  wrote  cer- 
tain letters  (six  of  which  were  e&ibited)  expressing  his  contrition  for 
the  cruelty  of  his  conduct;  ^d  that  the  Marchioness,  moved  thereby, 
expressed  by  letter  a  disposition  to  forgive  him;  and  that  he  in  answer 
thereto  wrote  another  (exhibited)  letter,  alluding  to  an  arrangement  he 
contemplated  making,  to  provide  against  a  recurrence  of  this  ill  treat- 
ment to  his  wife;  that  shortiy  afterwards  an  indenture,  dated  the  17th  of 
December,  1817,  was  drawn  up,  by  which  that  arrangement  was  carried 
into  effect;  and  wherein  it  was  amongst  other  things  recited,  <  that  dis- 
putes and  differences  had  existed  between  the  Marquess  and  his  wife, 
and  had  arisen  to  such  a  height  that  they  were  on  the  point  of  s^arat- 
ing,  living  apart,  and  not  colubiting  together;  but  by  the  intervention  of 
mutual  friends  the  said  Marchioness  had  consented  to  live  and  cohabit 
with  the  said  Marquess  after  he  should  have  executed  the  said  inden-^ 
ture,  and  thereby  made  such  provision  for  their  issue,  and  also  such  pro* 
visional  maintenance  for  his  wife,  the  Marchioness,  as  therein  after  menr- 
tioned;'  and  it  contained  a  proviso,  <  that'in  case  it  should  happen  that^ 
by  a  renewal  of  such  disputes  and  differences,  the  said  Marchioness, 
should  find  herself  compelled  to  cease  to  4;ohabit  with  her  husband,  that 
then  such  an  annuity  should  be  raised  by  the  trustee  from  the  Marquess* 
estates,  as  should,  by  the  advice  of  their  mutual  friends,  be  agreed  upon 
to  be  a  proper  and  sufficient  sum  for  her  separate  maintenance.'  "  It  fur^ 
ther  provided,  <<  that  a  separation  was  only  to  take  place  in  case  of  ill 
usage  or  gross  abuse  from  Lord  Westmeatii  to  his  said  wife." 

The  allegation  then  pleaded,  <<  a  renewal  of  cohabitation  in  January,. 
1818,and  a  violent  menace  at  Easter,  1818;  and  that  in  May,  1818,  fur- 
ther articles  of  separation  were  drawn  up,  which  were  executed  on  the 
8th  of  August,  though  purporting  to  bear  date  on  the  30th  of  May; 
that  at  the  earnest  entreaty  of  the  Marquess,  and  by  the  advice  of  her 
friends,  the  Marchioness  reluctanUy  consented  to  allow  the  Marquess  to 
have  a  separate  bed-room  in  her  house;  that  he  still  continued  frequent- 
ly to  quarrel]  with  and  abuse  his  wife,  and  used  gross  and  insulting  lan- 
guage to  her  when  in  the  last  stage  of  pregnancy:"  it  then  pleaded 
<'  sundry  other  specific  instances  of  harsh  and  violent  behaviour  and  Ian- 
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guage;  and  that  by  one  of  such  instances  happening  on  the  20th  of  June, 
1819,  the Marchionessbeingvery much  alarmed  and  terrified,  immediate* 
ly  quitted  her  house,  and  sought  the  protection  of  her  friends;  and  that 
since  the  30th  of  May,  1818,  being  the  day  of  the  date  of  the  aforesaid 
indenture  of  separation,  the  Marchioness  had  not  cohabited  with  her 
husband,  and  since  the  20th  of  June,  1819,  had  wholly  lived  separate 
and  apart  from  him.'' 

On  this  allegation  thirteen  witnesses  were  examined ;  and  Lord  West- 
meath's  answers  were  taken:  and  on  the  14th  of  January,  1823,  a  fur- 
ther allegation,  consisting  of  twenty-five  articles,  and  charging  adultery 
with  five  difi*erent  persons  from  the  year  1817  to  the  latter  end  of  1822, 
was  admitted  on  the  part  of  the  Marchioness  of  Westmeath,  and  on  it 
twelve  witnesses  were  examined,  (a) 

On  the  24th  of  March,  1S24,  a  defensive  allegation,  consisting  of 
forty-nine  articles,  with  forty-two  exhibits  annexed,  was  admitted  on 
the  part  of  the  Marquess  of  Westmeath:  the  first  twenty-five  denied  or 
explained  the  seversd  charges  contained  in  Lady  Westmeath's  first  alle- 
gation; the  remaining  articles  contradicted  her  second  allegation.  On 
this  allegation  twenty-five  witnesses  were  examined.  On  the  first  ses- 
sion, of  Trinity  Term  the  Court  admitted  an  allegation  exceptive,  first 
to  the  credit  pf  one  of  the  witnesses  to  the  charge  of  cruelty,  on  the 
ground  that  she  had  negatived  an  interrogatory,  inquiring  specifically 
whether  she  had  made  a  certain  declaration  respecting  Lady  West- 
meath'd  conduct,  which  declaration  it  was  now  pleaded  expressly  that 
she  had  made:  and  secondly,  to  the  credit  of  three  of  the  witnesses  ex- 
amined on  three  out  of  the  five  charges  of  adultery  on  the  part  of  Lord 
Westmeath,  on  the  ground  that  they  had  been  convicted  of,  and  sen- 
tenced to  fine  and  imprisonment  for,  a  conspiracy  by  corrupt  means  and 
false  oaths  to  establish  that  Lord  Westmeath  had  committed  adultery  , 
with  one  of  the  five  persons.  The  copy  of  the  record  of  conviction 
was  exhibited.  On  this  allegation  three  witnesses  were  examined.  To 
these  two  pleas  Lady  Westmeath  gave  in  her  answers. 

The  cause  came  on  for  hearing  in  the  Consistory  Court  of  London  on 
the  third  and  fourth  sessions  of,  and  the  by-day  after,  Michaelmas  Term, 
1825;  on  which  days  the  evidence  was  read;  and  on  the  first,  second, 
third,  and  fourth  sessions  of  Hilary  Term,  1826,  the  cause  was  argued 
by  Jenner  and  Phillimore  for  the  Marquess  of  Westmeath;  and  by 
Lushington  and  ^ddams  contra;  and  on  the  second  session  of  Easter 
Term  judgment  was  pronounced. 

jB  /JJUDOMBNT. 

fU/vj/^  ^  ^    Sir  Christopher  Robinson. 

I  C(j)J'  "^his  is  a  suit  of  restitution  of  conjugal  rights  brought  by  Lord  West- 
^-^^meath  against  Lady  Westmeath,  in  which  the  citation  was  taken  out  on 
the  11th  of  April  1821,  and  returned  the  11th  of  May;  and  on  the  27th 
of  June  a  libel  was  given  in,  pleading  the  marriage  in  1812,  and  cohabi- 
tation till  the  14th  of  June,  1819,  when  it  is  alleged,  <<  Lady  Westmeath 
quitted  Lord  Westmeath's  house,  without  any  just  cause,  and  has  since 
refused  to  live  or  cohabit  with  him,  though  application  has  several  times 
been  made  to  her  for  that  purpose;''  and  it  concludes  virith  the  usual 

(a)  It  will  be  hereafter  observed  that  the  charges,  as  to  three  of  these  persons,  were 
abandoned;  and,  as  to  the  other  two,  were  held  both  by  the  Jadge  of  the  Consistory, 
and  by  the  Dean  of  the  Arches^  to  be  notettablished. 
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prayer^  <'  that  she  may  be  compelled  to  return^  and  cohabit  with  him^ 
and  treat  him  with  conjugal  affection." 

This  is  the  substance  of  the  original  complaint  in  this  cause,  which 
has  since  branched  out  into  a  great  variety  of  particulars.  On  the  part 
of  Lady  Westmeathan  allegation  was  admitted,  in  January,  1821,  in  jus- 
tification of  her  conduct,  pleading  sundry  acts  of  cruelty  and  insult,  and 
allegii^,  ^Hhat  since  the  30th  of  May,  1818,she  had  ceased  to" cohabit  with 
Lord  Westmeath,  under  a  deed  of  separation,  and  that  since  the  20th  of 
June,  1819,  she  had  been  compelled  to  leave  her  house,  and  in  conse- 
quence of  his  continued  ill  usage,  had  lived  separate,  and  apart  ^'  In 
January,  1823,  a  second  allegation  was  admitted,  consisting  of  twenty- 
five  articles,  pleading  sundry  acts  of  adultery  committed  by  Lord  West* 
meath  between  the  years  1815  and  1822,  with  several  women,  viz.  Anne 
Connell,  Jane  Smyth,  Catherine  Flinn,  Mdry  Brenan,  and  Anne  Hy the. 
Those  which  relate  to  Anne  Connell,  Catherine  Flinn,  and  Anne  Hythe, 
have  not  been  insisted  on.  The  charge  respecting  Anne  Connell  has 
been  proved  to  have  originated  in  false  information,  for  which  three  per- 
sons, Anne  Connell,  Patrick  Farley,  and  John  Monaghan,  have  been 
convicted  of  conspiracy,  and  are  now  suffering  punishment  in  Ireland. 
It  will  not  be  necessary  for  me  to  go  into  the  evidence  on  those  charges 
which  have  been  abandoned,  and  without  doing  that,  it  would  be  improper 
to  make  any  particular  observations  upon  them  to  the  disadvantage  of 
the  other  parts  of  the  case;  but  I  think  I  am  botind  to  say,  that  the  infor- 
mation, on  which  they  have  been  constructed,  has  been  collected  or 
adopted  with  less  caution  than  ought  to  have  been  used  in  a  matter  so 
deeply  concerning  the  honour  and  reputation  of  both  the  noble  persons 
who  are  affected  by  it 

I  shall  proceed,  first  to  examine  the  evidence  on  the  charges  of  adulte-^ 
ry,  according  to  the  order  observed  in  the  argument,  and  also  because  it 
will  be  more  convenient  for  the  discussion  of  the  several  parts  of  this 
case.  The  first  charge  relates  to  Jane  Smyth.  The  remarks,  which 
have  been  made  on  the  want  of  caution  in  collecting  the  information  on 
which  some  of  the  charges  of  adultery  have  been  founded,  apply  strongly 
to  the  commencement  of  the  history  of  the  connexion  with  this  woman, 
as  it  is  set  forth  in  the  allegation.  Things  are  pleaded  relating  to  the 
intimacy  alleged  to  have  been  formed  in  the  family  of  Lady  Glengall, 
the  aunt  of  Lord  Westmeath;  to  her  being  pregnant,  and  being  delivered 
of  a  child,  and  to  the  manner  in  which  Jane  Smyth  was  introduced  into 
the  service  of  Lady  Westmeath,  which  appear  to  have  had  no  existence 
in  fact  *  Lady  Glengall  deposes,  <<  that  Jane  Smyth  never  lived  in  her 
family ;"  and  that  all  which  is  stated  on  that  part  of  the  case  is  unfounded. 

It  is  alleged,  however,  in  the  fourth  and  following  articles  of  the  alle- 
gation, that  in  March,  1821,  Lord  Westmeath  was  lodging  in  the  house 
of  a  person  of  the  name  of  Winsor,  in  Bolton  Street,  Piccadilly,  where 
he  occupied  a  sitting  room,  two  drawing  rooms,  and  three  bed  rooms; 
one  for  Mr.  Jeffries,  who  was  living  with  him,  and  two  for  himself  and 
his  servant:  <<  That  on  a  day,  in  that  month,  he  told  Mrs.  Winsor  he 
expected  an  Irish  gentleman  to  visit  him,  and  requested  another  bed 
room  to  be  prepared:  that  this  was  done  accordingly,  and  on  the  same 
day,  during  the  absence  of  Mrs.  Winsor,  Jane  Smyth  was  introduced 
into  the  house,  and  her  boxes  were  taken  up  to  her  room,  which  was  a 
back  room  on  the  upper  story,  over  the  bed  room  of  the  Marquess,  and 
not  far  from  the  room  in  which  Mrs.  Winsor  herself  slept;  that  many 
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indecent  familiarities  passed  between  the  Marquess  and  the  said  Jane 
Smyth,  and  on  several  nights  after  the  family  was  gone  to  bed,  she  staid 
in  the  bed  room  of  the  Marquess,  until  two  or  three  o'clock  in  the 
morning;  that  on  one  night  in  particular,  Mrs.  Winsor  staid  below  till 
one  o'clock;  that  on  going  up  stairs,  in  passing  Lord  Westmeath's  bed 
room  she  heard  him  and  Jane  Smyth  conversing  together;  that  she  after- 
wards watched,  to  see  when  she  would  go  to  her  bed  room,  but  that 
she  did  not  do  so,  and  that  she  remained  in  Lord  Westmeath's  room  all 
night,  and  that  she  slept  with  him;  that  in  the  month  of  April,  the  Mar^* 
quess  having  removed  to  lodgings  in  Woodstock  Street,  Jane  Smyth 
frequently  called  on  him  there,  and  they  were  alone  together  in  his  bed 
room  for  a  considerable  time;  that  she  visited  him  also  in  the  same  man- 
ner, in  other  lodgings  in  Cavendish  Street,  Cavendish  Square,  and  in 
Bury  Street,  Jermyn  Street,  in  January,  and  April,  1822."  These  are 
the  acts  alleged  with  respect  to  Jane  Smyth. 

The  twentieth  article  pleads  '^That,  in  March,  1822,  the  Marquess 
being  in  Ireland  at  his  house  at  Clonyn,  directed  Bennett,  his  servant, 
to  inquire  where  one  Mary  Brenan,  who  was  a  common  prostitute,  re- 
sided, and  sent  a  message  by  him  and  an  offer  of  money  if  she  would 
come  to  him  at  Clonyn  House;  that  she  accordingly  came  on  the  next 
day,  being  Sunday,  dlst  of  March,  and  was  privately  admitted  by  him, 
and  went  again,  and  wa^  admitted  in  like  manner  several  times,  during 
the  following  week;  that  she  staid  with  him  alone  for  a  considerable 
time,  and  that  they*  then  committed  adultery." 

These  are  the  only  specific  charges  of  adultery  which  have  been  in- 
sisted on.  The  witnesses  produced  on  the  first,  are  Mrs.  Winsor,  and 
Mary  Wheaton  her  maid  servant,  Benjamin  Wall,  and  Mary  Smith; 
and  on  the  latter,  Edward  Bennett  and  Mary  Farley. 

The  account  which  Mrs.  Winsor  gives,  is,  <'  That  the  Marquess  of 
Westmeath  took  her  lodgings  from  the  22d  of  February,  till  the  22d  of 
March,  1821;  that  his  uncle,  Mr.  Jeffries,  occupied  one  of  the  bed 
rooms,  which  he  changed  for  the  back  drawing  room,  when  Lady  Rosa 
came;  that  Lady  Rosa,  being  a  child  of  seven  years  of  age,  was  brought 
by  her  governess  every  morning  to  seethe  Marquis;  that  one  morning, 
after  he  had  been  there  about  ten  days,  he  detained  Lady  Rosa,  and  the 
governess  went  away  without  her,  though  with  great  reluctance;  that 
on  the  same  day  the  Marquess  came  into  the  kitchen,  and  desired  her 
to  go  into  Picadilly  to  get  some  raspberry  jam  for  Lady  Rosa;  that  de- 
ponent wished  to  send  the  seiTant,  but  he  desired  particularly  that  she 
would  go  herself;  that  during  the  time  of  her  absence,  which  was  not 
more  than  a  quarter  of  an  hour,  a  woman  (Jane  l^niyth)  was  introduced 
into  the  house,  who  was  afterwards  employed  in  waiting  on  Lady 
Rosa." 

The  witness  seems  to  consider  the  manner  of  this  woman's  coming 
into  the  house,  as  a  feint  practised  upon  her;  but  her  language  is  not 
very  accurate.  She  says  only  ^^  It  must  have  been,  she  has  no  doubt, 
in  her  absence,  that  the  female  came  into  the  house."  She  did  not  see 
her  on  the  first  evening,  and  she  did  not  come  down  stairs,  for  two  or 
three  days.  The  servant,  Mary  Wheaton,  says,  <<  Jane  Smyth  came  in 
the  evening.  "•  However  that  fact  may  be,  is  not  very  important,  as  the 
Court  cannot  consider  that  circumstance  as  furnishing  any  inference  as 
to  the  "purpose  for  which  Jane  Smyth  was  brought  into  the  house.  It 
is  certain  that  the  primary  object  must  have  been  to  attend  Lady  Rosa, 
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and  there  could  be  no  surprise  on  the  part  of  Mrs.  Winsor  in  this  re- 
spect, as  when  the  governess  went  away,  she  must  have  expected  some 
female  would  come  to  attend  her.  There  seems  to  have  been  no  motive 
for  any  artifice,  and  there  is  no  appearance  of  any  such  effect  being  pif'o- 
duced  on  Mrs.  Winsor;  for  she  seems  to  have  provided  for  her  as  one 
of  the  family,  without  requiring  any  explanation  respecting  her;  and 
Carbery  says,  she  ordered  him  to  carry  her  boxes  up  stairs,  without  ex- 
pressing any  surprise,  or  dissatisfaction  to  him.  The  account  which 
Mrs.  Winsor  gives  of  the  adultery,  is,  "that  she  observed  no  indecent 
familiarities,  but  that  the  Marquess  and  this  woman  behaved  to  each 
other  in  terms  of  great  freedom:  she  never  called  him  <  Lord;'  she  paid 
no  respect  to  him  as  her  superior,  though  she  was  a  very  common  wo- 
man, and  not  fit  to  be  about  Lady  Rosa:  his  Lordship  w«s  just  as  fami- 
liar with' her,  and  spoke  to  her  with  unbecoming  freedom  and  familiar- 
ity: it  was  not  the  courtesy  of  a  superior  to  an  inferior,  but  the  freedom 
and  familiarity  of  an  equal."  She  says,  **  Jane  Smyth  came  to  her 
room  very  late  sometimes;  as  late  as  two  or  three  o'clock;  and  that  on 
one  night,  happening  about  a  night  or  two  before  Lady  Rosa  went  away 
(which  must  have  been  about  the  16th  of  March),  between  the  hours  of 
one  and  two,  as  she  was  going  up  stairs  to  bed,  quietly,  because  it  was 
late,  as  she  passed  the  door  of  the  Marquess,  she  heard  the  voices  of  the 
Marquess,  and  Jane  Smyth,  in  his  Lordship's  bed  room;  they  appeared 
to  be  talking  and  laughing  in  a  very  familiar  way.  She  stopped  a  mo- 
ment or  two  and  listened,  to  be  sure  that  she  hesurd  them,  and  to  be  sure 
of  the  voices;  she  did  not  pay  attention  to  them  in  order  to  hear  what 
they  said,  and  she  does  not  remember,  that  she  did  hear  so  distinctly, 
as  to  have  understood  what  they,  or  either  of  them  said.  She  staid  but 
a  very  short  time,  a  few  moments,  and  all  that  she  can  depose,  is,  that 
from  the  sound  of  their  voices,  she  did  distinguish  tlie  said  Marquess, 
and  Jane  Smyth,  were  talking  and  laughing  familiarly  together  in  his 
Lordship's  bed  room.  She  could  not  judge  from  what  she  heard  whe- 
ther they  were  in  bed  or  not:  she  did  not  hear  the  said  Jane  Smyth 
come  to  her  room,  all  that  night,  and  knows  not  whether  she  went  to 
her  own  bed  or  not:  she  did  not  watch  or  listen  for  her,  but  being  fa- 
tigued she  went  to  sleep.  Till  that  night,  though  she  had  often  thought 
their  conduct  improper,  and  unbecoming  in  their  manner  of  speaking  to 
each  other,  it  never  crossed  her  mind  that  any  thing  of  a  criminal  na-^ 
ture  passed  between  them.  Jane  Smyth  had  some  dresses,  that  she  was 
making  op,  and  she  thought  she  might  sit  up  and  work  at  them  in  Lady 
Rosa's  room:  but  after  what  she  heard  as  before  deposed,  she  thought 
differently,  and  her  belief  was,  from  all  she  has  deposed,  that  a  crimi- 
nal and  adulterous  intercourse  was  carried  on  between  them,  and  it  was 
in  furtherance  of  it,  that  she  was  in  his  Lordship's  room  that  night 
She  says  on  the  interrogatories,  "  that  Lady  Rosa's  room  was  adjoining 
to  the  Marquess';  that  they  were  small  rooms  with  very  thin  deal  par- 
titions; that  the  door  was  usually  open;  that  Lady  Rosa  went  to  bed 
about  eight  o'clock;  that  the  Marquess  retired  to  his  bed  room  about 
that  time,  after  tea;  that  he  dined  at  home  every  day,  and  spent  every 
evening  at  home."  She  gives  ^n  account  of  the  position  of  her  own 
room,  and  Jane  Smyth's,  from  which  it  appears  they  were  not  adjoining 
rooms;  but  that  there  was  a  small  intermediate  room,  in  which  her  ser- 
vant slept  She  says,  "  That  she  will  not  swear  that  she  ever  saw  any 
indecent  familiarities  pass  between  them;  that  Jane  Smyth  came  to  bed 
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at  a  late  hour,  almost  every  night;  that  she  cannot  depose  thai  she  knew 
from  what  room  she  came-^whether  the  Marquess' or  Liady  Rosa's;  diat 
on  the  particular  night  to  which  she  has  deposed,  she  did  not  watch 
whether  Jane  Smyth  would  go  to  her  own  room."  This  is  the  whole 
of  her  evidence.  Her  maid  servant,  Mary  Wheaton,  is  examined  only 
to  the  2d,  3d,  and  4th  articles  of  the  allegation;  neither  of  which  point 
in  any  manner  to  any  fact  of  adultery,  and  therefore  her  evidence  adds 
little  to  the  account  given  by  Mrs.  Winsor.  She  speaks  only  to  a  wo-> 
man  named  Jane  Smyth,  coming  to  wait  on  Lady  Rosa,  in  the  manner 
described.  On  the  dd,  16th,  and  17th  interrogatories,  she  says  ^'she 
never  saw  them  alone  together,  or  knew  of  any  thing  improper,  nor 
ever  saw  any  indecent  familiarities  between  them:  she  does  not  know 
that  Jane  Smyth  ever  staid  in  Lord  Westmeath's  bed  room  till  two  or 
three  o'clock  in  the  morning." 

On  the  effect  -of  this  evidence,  it  is  impossible  to  say,  that  it  amounts 
to  the  proof  that  is  usually  required  to  support  the  charge  of  adultery. 
There  is  no  act  spoken  to  which  indicates  any  thing  like  passion  or  per- 
sonal attachment.  The  woman  is  described  as  a  very  common  person, 
not  fit  to  be  about  Lady  Rosa,  and  as  not  possessing  any  particular  per- 
sonal attractions.  The  purpose  for  which  she  came  into  the  house,  was 
avowedly  of  another  kind.  The  governess  continued  to  come  to  the 
house,  backwards  and  forwards,  repeatedly.  No  suspicion  appears  to 
have  been  excited  in  her  mind,  nor  in  Mrs.  Winsor's,  till  the  night 
shortly  before  Lady  Rosa  and  the  Marquess  went  away,  and  on  her  go- 
ingaway,  Jane  Smyth  was  discharged. 

The  whole  effect  of  this  evidence  resolves  itself  into  the  description 
which  Mrs.  Winsor  gives  of  the  **  talking  and  laughing"  which  she 
heard  on  the  night  described,  as  she  was  going  to  bed.  That,  in  itself, 
is  scarcely  more  than  what  may  be  supposed  to  have  paraed,  according 
to  the  account  of  the  familiarity  subsisting  between  his  Lordship  and 
this  woman,  in  the  many  hours  that  she  was  attending  Lady  Rosa  in  the 
adjoining  room;  and  though  I  cannot  disbelieve  the  &ct  altogether,  nor 
explain  it  satisfactorily,  so  as  to  reflect  any  credit  on  his  Lor&hip's  pru- 
dence or  sense  of  propriety;  it  furnishes  scarcely  any  inference  of  anact 
of  adultery  at  that  time  committed;  it  points  rather  to  a  habit  of  ihti- 
macy  than  to  any  thing  specific  occurring  at  that  time.  As  to  habitual 
criminal  intimacy,  the  inference  is  contradicted  by  the  train  of  thinking 
which  Mrs.  Winsor  describes  herself  to  have  entertained  respecting 
ihem;  and  when  I  consideir  the  manner  in  which  Mrs.  Winsor  acted,  in 
not  making  any  communication  to  her  servant;  in  not  pursuing  her  sus- 
picion, even  to  the  indulgence  of  the  most  ordinary  curiosity;  that  she 
made  no  complaint  to  the  Marquess,  but  has  acted  so  as  to  exclude  all 
confirmation,  or  test  of  the  accuracy  of  her  suspicions,  it  would  be  too 
much  for  me  to  adopt  her  conclusions  as  legitimate  proof  of  an  act  of 
adultery.     I  cannot  attribute  any  such  effect  to  it 

But  it  is  said,  that  it  is  not  on  one  intimacy  subsisting  between  them 
that  the  inference  of  adultery  is  founded ;  that  Smyth  continued  to  be  in  his 
lervice  till  April  or  May  1922,  and  visited  him  at  the  different  lodgings, 
which  he  occupied.  The  only  other  witnesses  who  speak  to  any  con- 
nexion between  the  Marquess  and  Jane  Smyth,  are  Mary  Smyth  the 
mistress  of  the  house  in  Woodstock  Street,  at  which  the  Marquess  lodg- 
ed for  about  ten  days,  from  the  27th  of  April  1821,  and  Benjamin  Wail 
with  whom  he  lodged  in  Bury  Street,  from  the  dOth  of  April  to  the 


2  Haggard^  Supp.  1.  .  245  ' 

18th  of  May  1822^  and  Carbery,  Lord  Westtneath's  servant,  who  is 
examined  on  Lord  Westmeath's  defensive  allegation. 

Mary  Smyth  says  ^<  that  Mr.  Jeffries  had  been  lodging  with  her  foi*  a 
fortnight  or  tnree  weeks  before,  and  continued  there  some  months  after  the 
Marquess  went  away,  and  had  been  before  a  customer  of  her  husband^s." 
She  says,  that  <^  Jane  Smyth's  mother  washed  for  Mr.  Jeffries;  that  Jane 
Smyth  came  to  the.  house  sometimes  for  the  linen  for  her  mother,  and  at 
other  times  when  the  deponent  did  not  know  why  she  came.  She  came 
quite  as  often  when  Mr.  Jeffries  only  lodged  there,  as  when  Lord  West- 
meath  was  there.  She  does  not  know  Uiat  she  ever  came  to  see  Lord 
Westmeath;  that  she  always  asked  for  Mr.  Jeffries.  That  she  never  saw 
her  with  Lord  Westmeath,  and  she  cannot  depose  that  she  ever  was 
done  with  Lord  Westmeath,  or  was  ever  in  his  apartments.'^  She  says 
on  the  second  interrogatory,  <'that  she  told  Lady  Westmeath  in  answer 
to  her  inquiries,  what  she  has  now  deposed,  and  that  she  thought  Jane 
Smyth  came  more  to  Mr.  Jeffries  than  to  the  Marquess.'^  This  evidence  is 
the  more  important,  as  it  negatives  the  habitual  intimacy  which  is  sup- 
posed to  have  existed  between  the  Marquess  and  Jane  Smyth,  as  it  ap- 
plies to  a  period  of  time  shortly  after  the  act  described  by  Mrs.  Winsor; 
and  it  is  perhaps  not  entirely  immaterial  to  observe,  that  it  was  after  the 
commencement  of  these  proceedings  when  Lord  Westmeath  must  have! 
been  apprized  that  it  behoved  him  to  be  most  particularly  cautious  with 
reenpect  to  his  own  conduct 

Benjamin  Wall  says,  ^<  That  Lord  Westmeath  lived  in  his  lodgings 
from  the  20tb  of  April  to  the  10th  of  May  1822,  that  on  one  day,  being 
either  the  next  day,  or  the  day  but  one  before  he  left  his  lodgings,  Lord 
Westmeath,  on  coming  in,  about  noon,  said  <  When  my  maid  servant 
comes,  show  her  up  stairs.'  That  in  about  five  minutes,  a  female, 
whom  he  had  never  seen  before,  came  and  asked  if  Lord  Westmeath 
was  come  in^  he  directed  her  to  the  second  floor:  she  went  up  fitairs, 
and  in  about  an  hour  afterwards  she  went  out  alone.  She  was  about 
twenty-three,  he  has  never  seen  her  since,  and  was  not  up  stairs  whilst 
she  was  there;  he  does  not  know  that  she  went  into  his  oed-room;  he 
does  not  know  a  female  of  the  name  of  Jane  Smyth;  he  does  not  know 
that  any  female  called  on  his  lordship  more  than  once." 

There  is  nothing  in  this  evidence  that  applies  particularly  to  Jane 
Smyth;  and  it  is  much  too  slight  to  support  any  suspicion  of  adultery 
committed  at  that  time.  Carbeiy  admits  that  Jane  Smyth  called  on  Lord 
Westmeath  at  Mr.  Smith's  lodgings,  but  he  does  not  know  that  she 
called  at  Mr.  Wall's  occasionally  or  ever;  and  I  see  nothing  that  identi- 
fies Jane  Smyth  as  the  person  calling  on  him  on  that  occasion.  It  is 
said  that  he  admits  there  were  opportunities  oi\^  which  they  might  have 
committed  adultery,  but  he  denies  strongly  all  knowledge  or  belief  of 
the  fact;  and  therefore  he  cannot  be  said  to  assist  the  evidence  which 
has  been  relied  on  in  proof  of  this  charge. 

With  respect  to  the  adultery  pleaded  to  have  been  committed  with 
Mary  Brenan,  the  witnesses  are,  Bennett  the  servant,  Mrs.  Farley,  and 
her  husband;  but  the  last  witness's  deposition*has  not  been  referred  to, 
as  he  is  one  of  the  persons  convicted  in  Ireland  of  a  conspiracy  with  re- 
q)ect  to  the  charge  of  adultery  with  Anne  Connell.  Of  the  two  former 
it  may  be  sufficient  to  say,  that  they  do  not  speak  to  any  act,  or  beha- 
viour approximating  to  proof  of  adultery;  but  I  think  it  is  due  to  the 
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Mftrquess  that  the  amount  of  the  evidence,  on  this  charge,  should  be 
more  particularly  stated. 

Bennett  pays,  *'  That  he  had  lived  many  years  in  the  service  of  Lord 
Westmeath;  that  in  the  end  of  March  or  beginning  of  April  1822,  the 
Marquess  asked  him  if  he  knew  a  girl  of  the  name  of  Mary  Brenan,  who 
had  lived  with  the  widow  Wren,  and  had  a  child  by  her  son ;  that  he 
desired  him,  to  go  and  tell  her  to  come  to  him,  and  he  would  give  her  a 
guinea,  and  if  any  body  asked  where  he  was  going,  he  was  to  say  he 
was  going  to  see  if  there  were  any  wild  fowl  on  the  locks.     That  he 
went,  and  thinking  that  he  knew  what  his  lordship  wanted,  he  gave  her 
an  idea  of  the  business,  and  she  refused  to  go,  and  would  by  no  means 
go  with  him.''     This  does  not  very  well  agree  with  the  description  of 
fills  woman  as  a  common  prostitute.     "  He  then  returned,  and  told  Lord 
Westmeath  who  seemed  disappointed,  and  asked,  <  how  he  could  get  her 
to  Clonyn.'     He  replied  *  that  if  he  sent  her  word  that  he  wanted  to  see 
her  about  Wren,  and  that  he  would  make  him  marry  her,  she  would  be 
likely  to  come.'     That  he  did  so,  and  she  agreed  to  come  the  next 
morning  at  10  o^dock.     The  deponent  did  not  see  her  then:  he  met 
her  between  11  and  12  o'clock  going  away  to  mass;  he  saw  her  at 
Clonyn  the  next  day,  on  Monday,  and  Wren  was  with  her;  Lord  West- 
meath told  him  afterwards  ^  that  the  girl  had  been  crying  to  him  to  make 
Wren  marry  her;  but  I  can't  make  him,  or  I  can't  do  it  for  her.'     Ex- 
cepting what  he  has  deposed,  he  does  not  know  that  they  were  ever  to- 
gether.    He  cannot  depose  that  he  believes  the  Marquess  did  commit 
adultery  with  Mary  Brenan.     He  does  not  know  that  she  is  a  common 
prostitute;  she  had  a  child  by  Wren,  being  a  single  woman,  but  he 
knows  nothing  more  against  her  than  that" 

This  is  the  substance  of  his  deposition.  In  his  answer  to  the  fifty- 
third  interrogatory  he  says,  '^  That  he  did  not  tell  Mary  Brenan,  that 
Lord  Westmeath  would  give  her  a  guinea,  though  his  Lordship  had  told 
him  to  tell  her  so.  That  offer  was  not  made,  though  Lord  Westmeath 
had  authorized  him  to  make  it"  What  he  means  by  giving  her  an  idea 
of  *<  the  business"  on  which  Lord  Westmeath  wanted  her,  as  he  had  said 
before,  without  mentioning  this  chief  inducement,  is  not  very  intelligi- 
ble;  and,  I  think,  it  is  very  probable  that  what  he  has  said  about  ^<that 
business,"  as  he  calls  it,  is  entirely  an  invention  of  his  own.  The  facts 
that  are  stated  respecting  her  going  to  Clonyn,  show  clearly  that  she 
had  another  object  in  going  there,  and  do  not  in  any  manner  support 
that  part  of  this  man's  evidence. 

Mary  Farley  says,  "she  never  saw  Mary  Brenan  before  the  Sunday: 
all  that  she  saw  then  was  that  she  was  in. the  yard  at  ten  o'clock:  how 
long  she  was  there,  or  what  she  came  for,  or  whether  she  was  in  the 
house,  or  in  company  with  the  Marquess  she  cannot  say.  She  saw  her 
there  again  on  t^e  Monday  about  ten  o'clock  with  a  young  man  of  the 
name  of  Wren,  knd  also  Wren's  uncle:  they  were  there  about  half  an 
hour;  neither  of  tnem  went  into  the  house.  She  watched  them  on  that 
day,  but  not  on  the  Sunday.  She  only  just  saw  Mary  Brenan  enter  the 
yard,  and  that  was  all;  she  does  not  know  that  she  was  a  common  pros- 
titute.    She  never  heard  that  of  her." 

Carberry  and  Michael  Beatty,  who  have  been  examined  on  the  de- 
fensive allegation  of  Lord  Westmeath,  admit  that  Mary  Brenan  came  to 
Clonyn  on  we  Sunday  morning;  but  Beatty  swears  ^'that  he  heard  Lord 
Westmeath  ask  her  what  she  wanted:  she  seemed  to  be  telling  her  story, 
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and  he  heard  Lord  Westmeath  tell  her  he  could  give  her  do  summoM 
then,  and  he  desired  her  to  send  Wren  to  him  the  n^t  day.^'  He  says 
^^  she  was  then  but  a  few  minutes  talking^  and,  as  he  believes^  in  the  pas- 
sage all  the  time."  Wren  also  speaks  to  the  fact  of  going  on  the  Mon- 
day or  Tuesday  with  his  uncle  and  Mary  Brenan,  in  consequence  of  her 
complaint  to  the  Marquess,  and  in  obedience  to  his  Lordship's  orders 
or  summons.  The  complaint,  therefore,  must  have  been  made  on  the 
Sunday  morning,  when,  Beatty  says,  the  orders  were  given  to  attend 
the  next  day. 

It  is  .clear  from  all  the  evidence  on  this  part  of  the  case,  that  the 
Marquess  had  an  honourable  and  meritorious  object  in  his  mind,  as  one 
reason  for  sending  for  Mary  Brenan.  As  for  any  purpose  of  criminal 
gratification,  there  is  no  evidence  but  what  rests  on  the  inconsistent 
account  given  by  Bennett  This  man,  though  in  the  confidence  of  hia 
Lordship,  according  to  the  first  part  of  his  evidence,  does  pot  pretend 
that  Lord  Westmeath  told  him  that  any  thing  of  that  kind  had  actually 
passed,  though  he  speaks  to  a  declaration,  <^that  he  could  not  effect  his 
object  of  inducing  Wren  to  marry  her. " 

Nothing  which  has  been«  said  by  these  witnesses,  or  by  any  other, 
supports  the  representation  of  gross  or  habitual  profligacy  against  Lord 
Westmeath,  which  is  the  colour  and  complexion  of  the  charges  in  the 
allegation.  The  description  of  Mary  Brenan,  as  a  common  prostitute, 
is  completely  negatived.  She  had"  been  confined  not  long  before  this 
transaction  is  supposed  to  have  taken  place;  as  Patrick  Farley  says  <<it 
was  at  the  end  of  1821,  or  beginning  of  1822,  that  she  left  place  to  lay 
in,  for  she  was  far  advanced  in  pregnancy. '^  She  is  anxious  to  be  made 
an  honest  woman  as  it  is  called,  by  marrying  Wren.  Lord  Westmeath 
was  also  solicitous  to>  effect  that  union;  yet  he  is  represented  to  have 
been  basely  adding  to  her  injuries,  and  heaping  disgrace  on  the  man 
whom  he  was  endeavouring  to  persuade  to  do  an  honourable  act  by  , 
making  all  the  amends  in  his  power  to  an  injured  woman;  and  this  on  the 
very  eve  of  his  departure  for  England  on  the  Wednesday  following.  I 
think  this  imputation  on  Lord  Westmeath  is  not  in  any  manner  credible. 

It  may  be  proper  to  advert  also  to  what  is  the  account  which  is  given 
by  Patrick  Farley,  who,  as  I  have  said,  has  been  convicted  of  a  conspi- 
racy on  another  charge.  He  says,  <^  he  was  steward  to  Lord  Westmeath; 
that  on  the  30th  of  March,  having  occasion  to  find  fault  with  Bennett 
for  neglecting  his  work,  Bennett  mentioned  to  him  the  message,  which 
he  had  carried  from  the  Marquess  to  Mary  Brenan:  at  first  he  could  not 
believe  it,  but  he  repeated  his  statement,  and  added  she  was  to  come  to- 
morrow at  10  o'clock.  That  he  then  determined  to  watch  her  himself 
in  the  stable  opposite  his  Lordship's  study  window:  in  a  few  minutes 
he  saw  Mary  Brenan  coming  towards  the  house,  across  the  lawn, 
his  Lordship  then  opened  a  door  leading  to  the  lawn,  admitted  Mary 
Brenan,  and  took  her  into  his  study;  that  he  went  up  to  the  window 
about  ten  minutes  after  they  went  in,  and  saw  them  on  the  floor,  in 
the  act  of  adultery;  that  he  went  away  immediately  to  his  business  in 
the  yard,  and  about  three  quarters  of  an  hour  afterwards,  he  saw  his 
Lordship  let  her  out,  in  the  same  manner  that  he  had  admitted  her;  that 
he  saw  her  again  at  Clonyn  on  the  Tuesday,  coming  out  of  the  house 
with  young  Wren;  that  Lord  Westmeath  put  on  his  greatcoat,  came  out 
of  the  house,  and  followed  her  very  carelessly,  hut  how  far  he  cannot 
say."    This  is  an  account  which  might  agree  very  well  with  the  gross 
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and  habitual  profligacy  charged  in  the  libel,  but  I  think  it  does  not  ac- 
cord with  any  view  which  the  Court  is  warranted  to  form  as  to  his  Lord- 
ship^s  conduct,  or  with  the  eyi3ence,  which  I  have  before  stated,  re- 
specting Mary  Brenan's  habits,  her  positive  rejection  of  the  first  o£krs 
that  were  made  to  her,  and  the  avowed  object  of  her  interview  with  Lord 
Westmeath.  I  makie  this  observation,  not  to  reject  the  testimony  of  this 
man,  because  it  has  not  been  relied  on,  but  to  justify  the  opinion  which 
I  feel  myself  bound  to  express,  not  only  that  the  charge  of  adultery  with 
Mary  Brenan  is  not  proved,  but  that  the  whole  surmise  of  such  a  pur- 
pose, so  far  as  it  rests  on  that  part  of  Bennett's  eviden^  which  cannot 
be  contradicted,  except  by  Lord  Westmeath  himself, — and  his  answers 
on  the  second  allegation  have  not  been  called  for,  is  not  deserving  of 
any  credit 

I  come,  now,  to  the  chai'ge  of  cruelty,  alleged  on  behalf  of  the  Mar- 
chioness, in  her  first  plea,  as  her  justification  for  not  returning  to  the  so- 
ciety of  her  husband;  and  in  so  doing,  I  shall  examine  the  facts,  as  they 
are  to  be  collected  from  the  evidence,  without  defining  a  priori  the 
principles  of  law  to  be  applied  to  them.  I  have  prescribed  this  rule  to 
myself,  in  order  that  I  may  avpid  the  danger  of  appearing  to  bend  my 
view  of  the  evidence,  in  the  slightest  degree,  to  any  standard  of  princi- 
ple so  assumed* 

I  have  been  under  the  necessity  of  abstracting  the  evidence,  for  the 
most  part,  from  the  voluminous  bulk  of  the  papers,  and  the  disconnected 
arrangement  of  the  several  parts,  but  I  have  endeavoured  tp  do  it  prin- 
cipally in  the  words  of  the  witnesses,  and,  if  I  should  appear  to  be  in- 
accurate in  any  part,  I  shall  hope  to  be  reminded  of  it 

The  allegation  pleads  in  substance,  '^  the  marriage  in  1812,  and  coha- 
bitation at  different  places,  first  in  August  1812,  at  Black  Rock,  near 
Dublin,  when  it  is  stated  the  Marquess  began  to  treat  his  wife  with  great 
cruelty  and  harshness;  that  he  frequently  quarrelled  with  her  without 
just  cause,  and  on  such  occasions  behaved  to  her  with  great  violence,  and 
used  the  most  coarse  and  insulting  language;  that  in  January  1813  they 
returned  to  Hatfield  House,  where,  shortly  afterwards  he  quarrelled  with 
her,  and  abused  her  in  very  opprobrious  language  in  the  presence  of  Sa- 
rah Mackenzie,  and  that  in  order  to  conceal  the  same  from  her  family, 
she  desired  Sarah  Mackenzie  not  to  mention  it  to  any  person.'^ 

Sarah  Mackenzie  denies  altogether  any  knowledge  or  observation,  of 
improper  behaviour  at  Black  Rock;  she  says  ^'  she  neither  saw  nor  heard 
any  thing  particular,  in  Y^r  presence  at  Hatfield;  but  having  observed, 
that  at  the  Black  Rock  tlie  Marchioness  was  dull,  and  apparently  un- 
happy, and  also  at  Hatfield,  seeing  there  was  a  coolness  between  diem, 
and  that  Lady  Westmeath  was  unhappy,  she  took  an  opportunity  of 
speaking  of  it  to  her  Ladyship,  and  lamenting  it;  that  Lady  Westmeath 
referred  it  to  the  behaviour  of  Lord  Westmeath  to  her,  but  begged  her 
not  to  mention  it:  she  gave  no  reason  for  saying  so,  but  only  desired  her 
not  to  mention  it."     No  other  witness  speaks  to  this  period. 

The  sixth  article  pleads,.  <'  the  return  to  Ireland,  in  May,  1813,  to  the 
Earl  of  Westmeath's  House  at  Clonyn.  That  during  their  residence 
there,  and  about  the  end  of  that  year,  the  Marquess  took  possession  of 
her  pin-money,  and  refused  to  supply  her  with  money  to  defray  the  ne- 
cessary expenses,  that  he  kept  her  destitute  of  money  for  several  months 
together;  that  when  she  applied  to  him  for  money  he  flew  into  a  violent 
passion,  and  behaved  to  her  with  the  greatest  brutality,  that  he  used  the 
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most  opprobrious  language,  swore,  and  called  her  a  damned  bitch,  and 
threatene4  that  he  would  kick  her  to  hell,  and  beat  and  kicked  her  with 
great  yiolence,  so  that  she  was  much  bruised  thereby  and  suffered  great 
pain.'' 

Sarah  Mackenzie  is  the  only  witness  on  this  article.  She  says,  <^  she 
was  in  the  situation  of  lady's  maid  and  housekeeper."  She  deposes  to 
a  great  want  of  money,  and  describes  in  strong  terms,  the  privations 
which  the  Marchioness  suffered  on  that  account.  But  she  knows  nothing 
of  the  Marquess'  means  of  supplying  her  with  money;  and  therefore  the 
Court  can  draw  no  inference  from  that  circumstance.  It  is  stated  by 
Counsel,  that  their  income  was  something  more  than  2000/.  per  annum; 
and  there  is  certainly  no  appearance  of  extravagance  in  the  description 
given  of  their  manner  of  living.  It  is  suggested  that  the  money  was 
misapplied  to  other  objects;  but  there  is  no  proof  on  that  point  from 
which  the  Court  will  be  justified  in  drawing  any  particular  conclusions. 

Sarah  Mackenzie  goes  on  to  say,  ^<  that  when  Lady  Westmeath  asked 
his  Lordship  for  money  he  abused  her:  he  never  abused  the  deponent, 
but  she  has  heard  him  abuse  Lady  Westmeath  on  such  occasions;  she 
has  heard  him  call  her  <a  damned  bitch,'  and  say  that  he  would  'kick 
her  to  hell;'  he  put  himself  into  the  most  violent  passions:  he  was  more 
like  a  madman  than  a  reasonable  being;  she  never  saw  or  knew  of  any 

I>rovocation  that  Lady  Westmeath  gave  him;  she  wished  for  a  quiet 
ife,  and  the  deponent  has  known  her  to  leave  the  room  to  avoid  any 
thins  unpleasant  when  he  was  inclined  to  quarrel;  Lady  Westmeath  is  a 
quick  tempered  woman,  and  when  irritated  she  would  show  it,  but  she 
was  neyer  inclined  to  quarrel,  and  never  began  by  giving  any  provoca- 
tion, to  the  deponent's  knowledge.  The  deponent  never  saw  Lord 
Westmeath  beat  or  strike  Lady  Westmeath,  but  she  has  seen  mbrks  of 
violence  on  her,  and  knows  that  he  did  beat  her  as  she  will  depose." 
She  speaks  again  of  the  want  of  money,  and  says  ^*  that  Lady  Westmeath 
was  obliged  to  cut  up  her  own  body  linen,  to  make  some  for  her  child; 
that  he  would  be  kind  to  her  at  times,  but  then  his  passion  got  the  better 
of  him,  and  his  evil  disposition,  and  he  would  quarrel  with  Lady  West* 
meath,  as  though  it  was  for  the  sake  of  it,  and  he  behaved  like  a  brute 
to  her;  though  she  bore  so  much  for  him  he  did  not  take  common  pains 
to  provide  her  with  such  comforts  as  might  have  been  had,  and  depo- 
nent can  truly  say  that  her  ladyship's  life  was  then  only,  wretchedness. 
She  cannot  depose  more  particularly  to  words  of  abuse  which  she  has 
heard  Lord  Westmeath  use  towards  his  wife,  but  he  would  curse  and 
swear  at  her  many  times." 

I  have  stated  ^is  woman's  evidence  thus  much  at  length,  because  it 
may  be  necessary  to  say  a  word  or  two  as  to  the  credit  which  is  due  to 
her:  she  has  been  described  as  a  prejudiced  witness;  she  appears  to  have 
been  much  in  the  confidence  of  Lady  Westmeath,  to  have  obtained  a 
situation  for  her  husband  from  Lady  Westmeath's  influence,  and  to  have 
been  employed  in  providing  for  some  of  the  Irish  witnesses,  during 
their  stay  in  England,  for  several  months.  There  is  the  less  occasion, 
however,  for  the  Court  to  be  minute  in  estimating  her  credit,  because 
the  counsel  on  the  other  side  have  admitted,  that  they  rely  on  her  only 
so  far  as  she  may  be  confirmed  by  Lord  Westmeath's  letters,  or  other 
evidence.  That  certainly  is  a  very  &ir  criterion.  It  may  be  fit  that  I 
should  say,  however,  on  the  general  character  of  this  person,  that  I 
see  nothing  to  impeaoh  her  cr^it:  she  had  been  a  very  old  servant  in 
Vol.  IV.  32 
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Lord  Salisbury's  family,  and  had  gone  to  live  with  Lady  Westmeath  on 
her  marriage:  she  appears  to  have  obtained  some  degree  of  respect  from 
Lord  Westmeath,  as  there  is  one  instance  of  a  message  from  her,  in  one 
of  Lady  Westmeath's  letters,  that  implies  at  least  a  favourable  accep- 
tance of  it  on  the  part  of  his  Lordship:  but 'I  think  the  evidence  which 
I  have  read  is  liable  to  some  exception  on  account  of  the  very  general 
terms  in  which  it  is  expressed. 

She  describes,  so  far,  no  particular  incidents,  but  rather  her  own  con- 
clusions, drawn  from  an  indiscriminate  reference  to  indefinite  periods 
of  time.  For  although  the  subject  of  the  sixth  article  is  confined  to 
the  events  of  1813,  and  particularly  the  close  of  that  year,  it  is  evident 
from  what  she  says  of  Lady  Westmeath  cutting  up  her  own  linen  for 
her  child,  that  she  has  gonie  forward  and  anticipated  many  things,  of 
which  in  her  own  words,  **  she  is  hereafter  to  depose" — being  things 
that  h^pened  after  the  confinement  of  Lady  Westmeath  in  May,^1814. 
None  of  the  witnesses  on  Lord  Westmeath's  allegation  refer  to  this 
period,  except  Dr.  Barlow,  who  was  examined  as  to  the  state  of  Lady 
Westmeath  at  that  time,  but  on  which  he  has  nothing  very  particular  to 
say.  I  have  looked  over  the  letters  of  this  period,  which  are  the  first 
^fourteen;  and  it  is  admitted  that  they  contain  no  complaints;  perhaps 
they  go  a  little  further.  No.  13,  on  the  31st  September,  1813,  contains 
minute  calculations  as  to  domestic  expenses,  in  the  most  free  and  afiec- 
tiopate  terms,  which  are  scarcely  reconcileable  with  the  supposition  of 
any  Hardships  or  injury  sustained  by  Lady  Westmeath,  at  that  time,  on 
account  of  Lord  Westmeath's  misapplication  of  the  common  funds;  for 
in  No.  14.  which  is  of  the  3d  November  1813,  she  rebukes  him  for  unne- 
cessary anxiety  about  her  health;  she  says,  <^  My  health  is  as  usual,  why 
so  ready  to  accuse  me  of  wishing  to  torment  you?'' 

It  has  been  said  of  the  letters,  that  they  give  but  a  very  imperfect 
view  of  the  state  in  which  the  parties  lived,  as  they  are  selected  from 
favourable  periods.  That  is  true  undoubtedly,  as  to  other  periods; 
but  it  is  to  be  recollected,  that,  in  this  allegation,  the  disputes  are  said 
to  have  prevailed  in  the  first  year  of  the  marriage,  though  they  have 
not  been  proved,  or  insisted  on:  and  for  the  purpose  of  contradicting  that 
part  of  the  charge,  these  early  letters  are  not  immaterial. 

I  have  now  gone  through  the  first  eighteen  months  or  two  years  of 
this  inauspicious  marriage;  and  the  statements  as  to  this  period  must  be 
pronounced  to  be  not  supported  by  any  proof.  I  come  next  to  a  more 
specific  act  of  violence,  charged  as  happening  about  the  time  of  the 
Marchioness'  first  confinement — in  April  or  May,  1814. — ^That  is  de- 
scribed in  the  argument  as  the  first  act  of  violence.  It  is  pleaded  in 
the  seventh  article  of  the  allegation,  that  <<  on  a  night,  happening  in  the 
month  of  April,  1814,  the  Marquess,  without  any  cause  or  provocation, 
after  they  had  retired  to  rest,  quarrelled  with  Lady  Westmeath,  who 
was  then  near  to  her  confinement,  that  he  used  vidlent  language  towards 
her,  struck  her  several  blows,  and  kicked  her  on  the  side,  by  which  she 
became  extremely  ill  and  sufiered  great  pain;  that  being  alarmed  at  her 
manifest  illness,  he  then  called  up  Sarah  Mackenzie  to  her  assistance; 
that  she  declared  to  Mackenzie  in  the  presence  of  Lord  Westmeath,  that 
her  illness  was  occasioned  by  his  having  beaten  and  kicked  her,  and  he 
admitted  that  he  had  done  so." 

The  account  which  Sarah  Mackenzie  gives  of  this  act  is  nearly  in  the 
words  of  the  plea:  she  says,  <<  she  was  cdled  up  about  four  o'clock;  that 


2  Haggard^  Supp.  1.  251 

on  entering  Lady  Westmeath's  chamber,  she  found  her  in  bed,  and  Lord 
Westmeath  standing  in  his  dressing  gown;  that  she  asked  Lady  West- 
meath  if  she  was  taken  ill?  Lady  Westmeath  said,  'that  Lord  West-' 
meath  had  beaten  and  kicked  her,  and  she  was  in  very  great  pain/-  He 
said,  <  Emily,  you  provoked  me  to  do  it'  Lady  Westmeath  looked  at 
him  but  said  nothing.  She  then  asked  the  deponent  why  she  had  come, 
and  bid  her  go  to  her  own  room  again.  Lord  Westmeath  appeared  to 
be  frightened." 

This  is  the  whole  of  her  evidence,  and  there  is  no  confirmation  of 
this  account  by  any  other  witness.  Elizabeth  Kernan  is  examined,  on 
Lord  Westmeath 's  allegation,  to  contradict  it  by  proving  that  sh^knew 
nothing  of  it;  but  it  is  doubtful  whether  she  was  in  the  house  on  the 
particular  day.  She  speaks,  however,  of  the  manner  in  which  they 
lived  together,  during  the  time  that  she  lived  in  the  family — from  the 
middle  of  April,  1814,  for  nine  months.  She  speaks  very  respectfully 
of  Lady  Westmeath,  and  appears  not  to  depose  under  any  prejudice 
against  her:  she  says,  '^  She  had  frequent  opportunities  of  knowing  and 
observing  how  they  lived  together,  she  never  saw  him  behave  with  vio- 
lence or  unkindness,  and  that  she  never  saw  a  happier  couple. ''  Mary 
Macarthy,  who  was  the  monthly  nurse,  and  commenced  her  attendance 
in  May,  and  Dr.  Barlow,  the  medical  attendant  on  Lady  Westmeath  in 
her  confinement,  speak  generally  to  the  same  efiect.  The  utmost,  there- 
fore, that  the  evidence  on  this  article  can  prove,  if  taken  without  deduc- 
tion, is  only  the  admission  of  some  act  of  unbecoming  violence  on  the 
part  of  Lord  Westmeath;  but  it  does  not  show  the  circumstances  attend- 
ing it,  by  which  the  Court  may  be  enabled  to  form  an  accurate  judg- 
ment of  the  nature  or  extent  of  the  injury  inflicted. 

Amongst  the  letters  are  two  which  were  written  on  the  18th  and  19th 
of  April,  they  are  filled  with  domestic  occurrences;  and  in  another  let- 
ter of  the  9th  of  August  in  the  same  year,  which  has  been.the  subject 
of  observation,  there  are  chidings  for  too  great  a  solicitude  to  hear  from 
her;  and  in  it  there  is  the  expression,  '*  You  know  when  we  are  friends, 
I  never  omit  to  write."  But  it  would  be  straining  the  interpretation  of 
those  expressions  too  much  to  suppose,  that  they  referred  to  any  such 
causes  of  disagreement,  as  are  described  in  this  article. 

The  next  article  describes  the  use  of  intemperate  language,  rather 
than  an  act  of  personal  violence  during  the  confinement  of  Lady  West- 
meath; he  is  represented  to  have  abused  her  for  not  suckling  her  own 
child,  asking  "Why  the  devil  she  could  not?"  and  to  have  refused  to 
procure  a  nurse,  and  to  have  threatened  at  the  same  time  to  disinherit 
Lady  Rosa,  and  settle  all  his  property  on  his  brother.  On  this  article 
there  is  no  witness  examined  who  was  present  at  the  time.  Sarah 
Mackenzie  does  not  speak  to  it  The  nurse  and  Dr.  Barlow  strongly 
contradict  that  part  which  relates  to  the  refusal  to  procure  a  wet  nurse, 
for  two  were  actually  procured,  and  it  appears  clearly  that  previous  ar- 
rangements had  been  made  for  that  purpose.  If  any  words  were  used 
cf  the  import  of  those  pleaded,  they  could  only  have  applied  to  the  short 
time  which  might  pass  before  the  second  nurse  could  be  procured  to  sup- 
ply the  place  of  the  first,  who  was  dismissed  as  insufficient  There 
would  have  been  no  proof  of  violence  on  this  charge,  if  it  had  not  been 
for  the  recital  of  it  by  Lady  Westmeath,  in  the  presence  of  Lord  West- 
meath, in  the  interview  described  in  the  evidence  of  Mr.  Wood.  The 
silence,  or  want  of  denial  of  the  charge  at  that  time,  on  the  part  of  Lord 
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Westmeathy  implies  that  something  had  passed,  as  may  be  collected  also 
from  the  manner  in  which  the  eighth  article  is  counterpleaded  and  ex- 

?lained  in  his  responsiye  allegation.  I  shall  have  occasion  to  read  Mr. 
V'ood's  deposition  on  the  following  ch&rges,  and  will  not  stop  to  advert 
to  it  now,  as  it  does  not,  I  think,  substantially  prove  any  thing  like  a 
malicious  or  determined  purpose  to  expose  Lady  Westmeath  to  inconve- 
nience in  any  thing  that  passed  relating  to  the  suckling  of  the  child: — 
it  relates  at  most  to  the  indulgence  of  a  pettish  and  peevish  spirit,  and  of 
intemperance  of  speech,  of  which  there  are  but  too  frequent  indications, 
and  perhaps  on  both  sides,  in  the  history  of  these  parties. 

Mr.  Wood  describes  the  threat  of  disinheriting  Lady  Rosa,  to  have 
been  referred  to  the  time  of  the  confinement;  and  Lord  Westmeath  ad- 
mits that  something  of  that  kind  passed,  which  was  undoubtedly  very 
harsh  and  unkind,  particularly  at  that  time;  but  the  notion  of  disinherit- 
ing an  infant  daughter,  in  favour  of  a  brother,  when  there  was  a  pros- 
pect of  a  numerous  issue  of  sons  and  daughters,  was  an  extravagant  sug- 
gestion, and  could  only  have  been  a  transient  threat,  uttered  without 
any  serious  meaning,  and  I  should  imagine  without  effect  in  occasioning 
apprehension  or  anxiety  to  Lady  Westmeath. 

*  I  approach,  now,  to  a  period,  which  appears  to  me  to  present  greater 
difficulties.  On  the  former  part  of  the  case,  to  which  I  have  hitherto 
adverted,  I  have  expressed  my  reasons  for  considering  the  evidence  in 
support  of  the  several  charges  to  be  defective,  either  in  substance  or  in 
certainty.  But  on  the  facts  pleaded  to  have  occurred  between  the  sum- 
mer of  1814  and  December  1815  inclusive,  I  am  bound  to  confess  that  I 
think  the  result  of  the  evidence  is  of  a  different  character.  It  relates  to 
the  matters  pleaded  in  the  9th,  10th,  11th,  12th,  and  13th  articles  of 
the  allegation,  and  is  spoken  to  by  eye  witnesses;  it  is  explained,  or 
palliated,  rather  than  contradicted,  in  the  counter  allegation,  and  it  is 
confirmed  by  the  admissions,  on  the  part  of  Lord  Westmeath,  in  his  own 
letters,  and  in  the  expressions  which  are  attributed  to  him  in  the  depo- 
sition of  Mr.  Wood. 

The  account,  given  by  Sarah  Mackenzie  of  the  occurrence  pleaded 
in  the  9th  article,  is,  <<That  in  July  or  August  1814,  they  went  to  dine 
with  the  Earl  of  Westmeath  in  Dublin,  intending  to  go  to  the  play. 
Lord  Westmeath  came  home  early,  ordered  horses  to  be  at  the  door  the 
next  morning,  and  the  deponent  to  pack  up  Lady  Westmeath's  things. 
They  returned  home  late,  and  Lady  Westmeath  being  informed  of  what 
had  been  done,  said  that  she  was  not  to  be  spirited  out  of  the  town  in 
that  manner:  the  deponent  saw  something  had  been  amiss.  At  an  early 
hour  the  next  morning  Lord  Westmeath  came  to  the  door  of  the  ad- 
joining room,  called  her  up,  desiring  her  to  go  and  ask  Lady  West- 
meath to  forgive  him,  as  he  had  often  done;  but  Lady  Westmeath  had 
fastened  her  door,  and  they  stood  as  long  as  an  hour  and  a  half;  he  beg- 
ged her  to  let  him  in,  and  promised  that  he  would  not  beat  her  any 
more;  at  last  she  opened  the  door  and  he  went  in.  In  a  little  while  she 
heard  Lady  Westmeath  call  <  Murder;'  she  went  in,  and  they  were 
both  out  of  bed,  and  he  was  about  to  strike  her,  which  she  prevented. 
He  was  swearing  and  abusing  Lady  Westmeath,  and  talking  so  fast,  that 
she  could  not  well  know  what  he  said.  Lady  Westmeath  said  he  had 
been  beating  her,  which  he  did  not  deny.  She  prevailed  on  them  to  go 
to  bed,  and  left  them;  and,  as  she  says,  the  next  morning.  Lord  We^ 
meath  himself  procured  a  lotion  which  was  applied  to  her  breasts  for 
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severtil  days,  as  she  was  much  bruised,  and  they  were  fearful  it  would 
end  in  a  cancer.  This  fact,  as  to  the  procuring  the  lotion,  he  himself 
admits. 

The  tenth  article  of  Lord  Westmeath's  allegation  states  this  matter  a 
little  differently;  but  does  not  substantially  contradict  it  It  alleses  . 
"  some  provocation  in  the  abrupt  return  of  Lady  Westmeath  from  his 
father's  house,  before  dinner,  whilst  the  company  were  assembled  in  the 
drawing  room, 'to  Leinster  House,  where  they  were  residing;  that  he 
followed  her  in  order  to  prevent  a  repetition  of  such  conduct:  he  deter- 
mined to  leave  Dublin  the  next  day,  and  gave  the  orders  for  packine 
up,"  as  described  by  Mackenzie,  <^but  soon  afterwards  countermanded 
them;  that  in  the  evening  the  Marchioness  having  been  informed  of 
such  orders  became  very  much  exasperated,  and  for  several  hours,  and 
until  day-light  refused  to  permit  him  to  come  to  her  chamber;  that  she 
used  gross  and  insulting  language,  and  finally,  in  order  to  prevent  a  con* 
tinuance  of  such  abuse,  he  placed  a  pillow  over  the  face  of  Lady  West- 
meath who  was  then  in  bed,  but  he  did  not  attempt  to  smother  her,  nor 
had  any  intention  to  injure  her,  but  instantly  took  it  away  again.''  On 
this  statement  I  have  to  observe,  that  it  does  not  fill  up  tiie  whole  time 
to  which  it  refers;  and  of  the  two  statements  I  must  confess  that  of 
Mackenzie  appears  to  be  more  natural  and  credible.  Lord  Westmeath 
admits  the  placing  the  pillow  over  the  mouth  of  Lady  Westmeath;  that 
she  called  out,  and  Mackenzie  came  into  the  room;  but  he  denies  the 
striking  and  the  other  parts  of  that  charge.  There  is  no  witness  exa- 
mined on  that  part  of  his  explanation,  which  relates  to  the  previous  cir- 
cumstances that  led  to  this  dispute;  and  might  be  capable  of  proof.  The 
act  of  placing  a  pillow  over  his  wife's  mouth,  by  force,  and  in  such  a 
manner  as  to  make  her  scream  out  for  assistance,  was  in  my  opinion  a 
most  violent  act;  it  was  a  most  unfortunate  act,  to  say  the  least  of  it,  in 
this  respect,  that  it  is  almost  incapable  of  being  justified  by  any  expla- 
nation whatever,  coming  only  from  the  party  himself.  A  further  test 
of  the  truth  of  the  evidence  of  this  act  will  be  found,  I  think,  also  in 
what  is  admitted  by  the  Marquess  as  to  procuring  the  lotion,  and  the 
reference  to  it  at  the  meeting  described  by  Mr.  Wood. 

The  eleventh  article  pleads  a  disturbance  of  a  similar  kind,  occurring 
in  October  or  November  1814,  in  the  middle  of  the  night,  at  a  visit  at 
the  Duke  of  Leinster's  seat;  but  on  this  charge  the  evidence  of  Sarah 
Mackenzie  is  not  so  distinct:  she  does  not  specify  the  time  further,  than 
as  being  between  August  1814,  and  the  journey  to  France  in  December 
1815;  she  says  only,  "that  she  was  awakened  by  Lady  Westmeath 
runnine  into  her  room,  fdllowed  by  Lord  Westmeath:  she  was  flying 
from  him,  and  he  "was  endeavouring  to  induce  her  to  go  back,  saying 
the  servants  would  hear  them,  but  he  did  not  otherwise  make  any  pro- 
mise of  good  conduct  in  future,  nor  did  he  express  any  sorrow  for  what 
he  had  done.  Lady  Westmeath  appeared  very  much  frightened,  but 
she  does  not  know  that  she  was  hurt.  They  returned  to  their  room:" 
and  she  speaks  to  the  confusion  in  which  she  found  it;  "  the  water  had 
been  emptied  into  the  fire:  the  bed  was  in  confusion,  and  the  clothes." 
There  is  no  appearance  of  exaggeration  in  this  account,  as  it  does  not. 
go  quite  so  f^r  as  the  fkcts  pleaded.  It  closes  the  evidence  of  this  wo- 
man, and  I  think  in  a  manner  not  unfavourable  to  her  general  credit 
What  she  says  afterwards  about  Lady  Westmeath's  health,  in  attributing 
it  to  the  ill  usage  she  received,  is  less  material,  as  the  fact  is  admitted  in 
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-  the  adverse  plea,  that  she  was  in  a  low  and  nervous  state  of  healthy 
though  not  owing  to  such  a  cause;  atid  if  there  is  any  truth  in  the  con- 
clusions which  I  have  drawn  from  the  facts  of  the  case,  it  is  impossible 
that  they  should  have  occurred  without  producing  some  effect  on  her 
spirits,  and  as  may  be  presumed  also  on  her  health. 

I  come  now  to  read  the  deposition  of  Mr.  Wood,  against  whom  strong 
exceptions  have  been  taken  with  respect  to  his  credit,  on  account  of  the 
enmity  which  he  is  represented  to  bear  to  Lord  Westmeath.  He*>ap- 
pears  to  have  been  formerly  a  friend  of  the  family,  and  to  have  been  so 
treated;  but  it  is  said  that  Lord  "J^estmeath  has  been  in  confinement,  in 
the  King's  Bench,  at  his  suit,  since  1819.  That  cannot  have  proceeded 
solely  from  malice  on  his  part;  nor  do  I  see  reason  to  suppose  that  a 

! gentleman  of  respectability,  as  he  appears  to  have  been,  would  so  far 
prget  the  obligations  of  his  oath,  or  his  honour,  as  to  be  influenced  by 
any  such  considerations,  in  the  testimony  that  he  may  be  called  upon  to 
give  in  a  Court  of  Justice.  It  is  said  also  that  he  has  shown  a  disposi- 
tion unfavourable  to  Lord  Westmeath,  in  the  part  which  he  has  taken 
in  reading  the  allegation  of  Lady  Westmeath  to  his  daughter,  observing 
on  the  parts  to  which  she  could  speak.  I  shall  certainly  be  on  my  guard 
against  placing  too  much  reliance  on  any  witness  in  a  cause  of  this  de- 
scription; but  I  see  no  reason  to  reject,  or  substantially  to  disbelieve, 
the  testimony  of  this  gentleman,  or  of  his  daughter;  and  I  will  here 
also  dispose  of  the  exception  which  has  been  taken  to  her  evidence.  It 
is  founded  on  a  conversation  with  Mr.  Giles  at  a  ball,  and  the  circum- 
stance that  she  did  not  recollect  it  when  put  to  her  on  interrogatory. 
The  substance  of  it  was,  that  Mr.  Giles  asked  her  in  familiar  conversa- 
tion, and  as  a  friend  to  Lady  Westmeath,  what  Lady  Westmeath  was 
about,  in  resisting  Lord  Westmeath  in  his  proceedings  in  Chancery. 
She  replied,  <<  Lady  Westmeath  had  always  succeeded  in  getting  what 
she  wanted  by  bullying  him,  and  she  supposed  she  was  doing  the  same 
now."  She  has  denied  that  she  used  such  words,  and  has  sworn  she 
did  not  know  to  what  conversation  the  interrogatory  could  allude.  Mr. 
Giles,  in  his  examination  on  the  exceptive  plea,  disclaims  any  imputa- 
tion on  her  credit  from  this  denial;  as  he  says  from  the  tone  and  man- 
ner in  which  the  conversation  passed,  it  is  probable  Miss  Wood  might 
not  recollect  it  Both  Mr.  Wood  and  his  daughter  have  enjoyed  the 
confidence  of  Lord  Westmeath;  and  all  they  know  relating  to  this  case 
has  arisen  out  of  that  confidence.  The  manner  in  which  Mr.  Giles  ad- 
dressed himself  to  Miss  Wood,  in  the  conversation  relating  to  Lady 
Westmeath,  shows  that  he  did  not  treat  her  then,  as  a  prejudiced  per- 
son; and  with  these  observations  I  will  proceed,  cautiously,  certainly, 
but  not  with  distrust  affecting  their  general  credit,  to  examine  the  evi- 
dence of  Mr.  Wood  and  his  daughter. 

Mr.  Wood  speaks  to  no  particular  act  of  cruelty.  He  says,  on  the 
10th  article,  <^  That  after  the  death  of  Lord  Westmeath's  father,  in  the 
latter  end  of  1814,  they  came  to  Dublin,  and  the  intercourse  between 
them  and  the  deponent's  family  was  then  continual.  Lady  Westmeath 
was  then  in  a  weak  and  nervous  state,  and  entertained  apprehensions  of 
a  consumption;  she  was  attended  by  Dr.  Hervey  and  Dr.  Percival,  who 
are  since  both  dead.  He  says  that  he  witnessed  no  aggressions,  but  he 
was  repeatedly  solicited  by  Lord  Westmeath  to  intercede  for  him  with 
Lady  Westmeath;  that  in  September  1815  he  was  a  fortnight  in  Dublin, 
and  saw  them  frequently.     On  one  occasion,  at  the  Waterford  Hotel, 
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there  was  a  serious  misunderstanding  between  them.  Lady  Westmeath 
was  threatening  that  she  would  proceed  against  his  Lordship  for  a  sejra- 
ration,  or  rather  was  making  a  declaration  of  the  necessity  of  such  a 
step;  that  she  enumerated  various  instances  of  ill  treatment  and  cruelty, 
the  principal  features  of  which  had  been  acts  of  violence,  which  had 
not  been  the  subject  of  previous  interference  on  the  part  of  the  depo- 
nent. That  he  remembers  particularly  she  complained  of  his  treatment 
during  her  confinement,  his  threat  to  disinherit  Lady  Rosa,  and  his 
discontent  and  anger  at  her  for  not  nursing  her  child,  but  she  mentioned 
he  had  beaten  her  several  times,  and  particularly  at  Leinster  House; 
and  also  upbraided  him  for  not  making  the  settlement  on  the  children, 
as  he  had  promised  to  do,  on  the  death  of  his  father.  During  that  time 
he  was  walking  about  the  room  apparently  annoyed  by  the  recital,  and 
striking  his  head  occasionally;  but  he  acknowledged  distinctly  the  truth 
of  what  she  said:  he  denied  nothing;  he  did  not  recriminate  nor  accuse 
her;  he  appeared  to  be  sensible  of  the  impropriety  of  his  conduct,  and 
expressed  his  regret  and  contrition,  and  promised  to  make  amends  and 
that  he  would  never  repeat  his  ill  treatment  of  her.  That  on  this  assur- 
ance a  reconciliation  took  place,  and  he  left  them  reconciled. 

This  is  the  substance  of  his  deposition  in  chief:  he  speaks  to  no  act  of  Cru- 
elty committed  in  his  presence;  but  he  heard  much  on  the  occasion  de- 
scribed. Interrogatories  are  addressed  to  him,  which  suggest  other 
causes  of  disagreement,  rather  than  imply  any  contradiction  of  the  ex- 
istence of  unhappy  differences  between  the  parties;  but  the  witness 
adheres  firmly  to  the  above  account,  abd  positively  asserts  that  Lord 
Westmeath  acknowledged  that  he  had  been  guilty  of  personal  violence 
to  Lady  Westmeath  by  actually  beating  her.  The  effect  of  this  however 
alone  is  not  very  precise;  it  goes  principally  to  confirih  the  accounts  of 
other  witnesses,  and  supplies  a  test  by  which  the  Court  may  judge  of 
the  real  state  in  which  the  parties  were  living,  so  much  at  variance  with 
many  parts  of  the  correspondence  which  have  been  exhibited. 

That  correspondence  has  been  opposed  to  the  credibility  of  this  ac- 
count; and  the  attention  of  the  Court  has  been  particularly  called  to  No. 
22  and  No.  23,  being  letters  written  by  Lady  Westmeath  on  the  7th  of 
April,  and  19th  6f  August  1815;  and  it  is  said,  that  the  discussion  must 
have  related  to  the  settlement  of  Lady  Rosa,  rather  than  to  any  enume- 
ration of  grievances,  or  to  any  mention  of  a  separation,  and  that  it  is 
incredible  that  any  thoughts  of  separation  should  have  been  entertained 
at  that  time.  The  allusion  to  a  separation  occurs  however  previously  in 
that  letter;  and  in  one  before,  which  is  dated  on  the  3d  of  April;  and 
therefore  that  observation  is  not  founded.  In  the  thirteenth  article  of 
the  Marquess's  allegation  also  it  is  said,  that  the  meeting  was  for  the 
purpose  of  discussing  the  propriety  of  making  the  settlement  on  Lady 
Rosa;  that  the  differences  and  disputes  and  disagreements,  referred  to  at 
the  meeting,  related  to  two  natural  children  which  the  Marquess  had 
before  marriage,  and  to  no  act  of  unkindness,  and  it  was,  on  this  sub- 
ject alone,  that  he  expressed  his  regret  that  any  such  disagreements 
should  have  arisen.  We  have  the  fact  however  of  such  a  meeting,  and 
of  the  temper  prevailing^  at  it  fully  established;  and  the  only  question  is 
as  to  the  immediate  subject  of  the  disagreement  Considering  the  tem- 
per of  the  parties,  it  is  probable  that  any  disagreement,  however  origi- 
nating, would  not  be  confined  to  one  topic:  and  I  collect  from  Lord 
Westmeath's  answer  that  the  complaint  became  eventually  more  general. 
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The  sentiments  of  affeiction  and  kindness,  which  the  letters  exhibit,  are 
not  more  at  rariance  with  the  supposition  of  disagreements  of  one  kind 
than  of  the  other.  I  think,  therefore,  that  this  charge  is  by  no  means 
effectually  repelled. 

The  next  act  of  cruelty  is  that  alleged  to  have  been  committed  at 
Granvilliers,  on  the  journey  to  Paris  in  December  1815.  The  thirteenth 
article  of  the  allegation  charges,  very  summarily,  that  on  that  occasion 
<<  he  abused  the  Marchioness  a^pd  swore  at  her  in  a  most  outrageous 
manner,  and  then  struck  her  a  most  violent  blow  with  his  fist,  pushing 
her  at  the  same  time  with  much  force,  so  that  9he  would  have  fallen  on 
her  head  in  the  fire-place,  if  she  had  not  been  caught  and  prevented  by 
Miss  Wood."  The  witnesses  who  speak  to  this  fact  are  Miss  Wood, 
and  the  servant  maid,  Janet  Service,  who  were  the  only  persons  present. 

They  difier  a  little  in  circumstances.  Miss  Wood  says,  <^that  Lady 
Westmeath,  herself,  and  the  servant,  were  in  the  bed-room,  and  that 
the  door  was  not  opened  immediately  for  five  minutes,  to  Lord  West- 
meath, but  that  the  delay  was  unavoidable.^'  The  servant  says,  <<  she 
«came  up  stairs  with  Lord  Westmeath,  and  the  door  was  opened  imme- 
diately on  his  knocking.''  Miss  Wood  says  the  blow  was  on  the  up- 
per part  of  her  breast  near  the  shoulder.  The  servant  says  it  was  otx  the 
lower  part  of  the  back.  They  both  agree  that  they  came  late  to  a  bad 
inn  at  Granvilliers,  and  Lady  Westmeath  complained,  in  the  hearing  of 
Lord  Westmeath,  though  not  to  him,  that  it  was  more  like  a  broUiel 
than  an  hotel.  The  expressions  used  to  him  were  only  '<  What  a  place 
is  this  you  have  brought  us  to."  Miss  Wood  does  not  even  speak  to 
any  conversation,  but  she  says,  '<  that  Lord  Westmeath  came  into  the 
room  with  wood  for  the  fire:  that  her  back  being  turned,  she  did  not 
see  what  passed,  but  heard  a  blow  given  by  Lord  Westmeath,  which 
would  have  knocked  Lady  Westmeath  down,  if  she  had  not  caught  her: 
that  he  exclaimed  at  the  same  time,  <  Go  to  hell,  I  wish  I  had  never  seen 
you.'"  Service  says,  <<the  blow  was  struck  in  consequence  of  the 
question  asked  by  Lady  Westmeath — ^  What  place  is  this  you  have 
brought  us  to?'  It  was  about  the  small  of  the  back  that  he  struck  her, 
and  the  blow  seemed  for  a  time  to  take  away  her  Ladyship's  breath." 
No  further  account  is  given  of  what  passed  afterwards,  except  that  La- 
dy Westmeath  retired  into  the  inner  room,  in  which  Miss  Wood  slept, 
and  staid  there  till  five  or  six  o'clock  in  the  morning,  when  by  the  per- 
suasion of  Miss  Wood  she  returned  to  her  own  room,  and  it  appears 
they  went  on  to  Paris  the  next  day. 

It  is  not  denied  in  argument  that  something  of  this  kind  occurred,  but 
no  satisfactory  explanation  is  given  on  the  part  of  Lord  Westmeath,  of 
what  actually  passed.  From  the  different  accounts  given  of  the  part  of 
the  body  on  which  the  blow  was  struck,  by  Miss  Wood  and  Service,  I 
may  infer  that  it  was  not  so  violent  as  to  occasion  bruises,  or  to  leave 
any  visible  marks;  but  I  think  I  am  bound  to  conclude  from  the  evidence, 
that  violence  was  used  on  that  occasion,  and  that  a  blow  was  given,  either 
with  the  fist,  or  with  the  open  hand,  as  seems  to  be  suggested,  which 
was  unjustifiable.  Miss  Wood  and  Service  say  they  did  not  witness  any 
other  act  of  violence,  nor  any  other  instance  of  gross  or  abusive  language 
in  France,  though  they  describe  the  general  temper  of  Lord  Westmeath 
to  be  very  irritating  and  blameable  in  their  opinion.  They,attribute  the 
illness  of  Lady  Westmeath  at  Paris,  to  the  effect  of  this  conduct  In 
this,  however,  I  think  they  betray  a  little  of  the  exaggeration  which 
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usually  accompanies  the  testimony  of  partial  witnesses:  for  they  admit 
particuEar  instances  of  great  attention  and  kindness  in  the  behaviour  of 
Lord  Westmeath  to  his  wife  during  her  illness^  and  witnesses  examined, 
on  the  part  of  Lord  Westmeath,  as  to  the  manner  in  which  they  lived 
in  Paris,  describe  Lady  Westmeath  to  have  been  much  in  society,  and 
in  general  good  health  and  spirits,  taking  the  diversion  of  hunting,  and 
partaking  oi  all  other  amusements. 

On  this  review  of  the  evidence  respecting  the  scene  at  Granviiliers,  I 
should  be  glad  enough  to  make  any  deduction  in  the  evidence  of  the  two 
witnesses,  on  the  score  of  partiality,^  if  I  knew  where  I  was  to  stop;  but 
being  furnished  with  no  explanation  that  appears  to  me  more  satisfactory, 
than  the  account  given  by  these  witnesses,  I  think  I  am  not  warranted 
entirely  to  disbelieve  them.  Lord  Westmeath  himself  admits,  id  one 
of  his  letters,  occasional  intemperance  of  speech  on  other  occasions,  and 
particularly  that  he  had  threatened  ^<  to  turn  Lady  Westmeath  out  of 
doors.''  The  same  threat  is  complained  of  by  her  in  her  letter  marked 
thirty,  though  I  do  not  perceive  that,  in  that  letter,  she  adverts  to  his 
behaviour  at  Granviiliers.  The  expression  is  not,  therefore,  so  incredi- 
ble, or  irreconcileable  to  the  habits  of  Lord  Westmeath,  as  I  might  have 
expected.  On  the  whole  of  the  evidence  applicable  to  this  part  of  the 
case,  I  do  not  feel  myself  at  liberty  to  disbelieve  the  account  given  by 
Lady  Westmeath's  witnesses,  and  if  that  is  believed,  there  cap  be  but 
one  opinion  of  the  impropriety,  and,  I  think,  of  the  legal  character  of 
the  act  of  violence  described  to  have  been  committed,  on  this  occasion* 

They  staid  about  nine  months  in  Paris,  and  afterwards  went  to  Spa, 
and  returned  to  Ireland  about  the  end  of  1816.  Nothing  particular  oc* 
curred  during  that  period.  The  fourteenth  article  charges  <<  violent  con- 
duct and  gross  and  opprobrious  language,  on  an  occasion  happening  in 
December  of  that  year,  when  they  were  proceeding  to  embark  for  Eng- 
land.'' Janet  Service  is  the  only  witness  examined  on  it  She  says, 
^  they  came  down  in  the  carriage  to  embark;  Lord  Westmeath  being  on 
the  box:  he  was  for  going  back  as  it  was  too  rough:  Lady  Westmeath 
said  it  would  be  better  to  inquire  if  there  was  any  danger;  he  would  not 
attend  to  her,  but  put  himself  in  a  great  passion,  and  ordered  the  coach- 
man to  drive  back.  Lady  Westmeath  said,  <  Will  you  just  hear  me  for 
a  moment— only  just  hear  me,'  on  which  he  became  quite  furious,  and 
ordered  the  footman,  who  was  down  waiting  at  the  door,  to  get  up  again, 
and  pay  no  attention  to  her,  saying,  <  he  was  master  and  would  be  obeyed. ' 
He  was  much  vexed,  and  seemed  as  if  he  would  have  struck  her,  or 
pushed  her  down  in  the  carriage;  deponent  was  alarmed  for  the  child 
and  cried  out  Lady  Westmeath  sat  down,  and  the  carriage  drove  back 
to  Dublin."  On  this  statement,  which  has  the  appearance  of  being  rather 
inflamed,  it  was  an  accidental  occurrence  growing  out  of  his  axiety  for 
their  safety,  according  to  the  judgment  which  he  had  a  right  to  form  of 
the  danger  of  embarking  at  tiiat  time.  There  was  no  actual  violence, 
nor  any  threat  or  opprobrious  language  which  the  witness  is  able  to  de- 
scribe. The  witness  says,  <<  it  was  bad  enough  at  other  times,  when  the 
witness  only  was  present,  but  she  thought  it  much  worse  on  this  occa- 
sion, because  the  men-servants  were  witnesses  to  it,  and  it  was  insulting 
and  degrading  Lady  Westmeath  before  them."  Her  comments  on  this 
occurrence  b^  the  appearance  of  being  overcharged;  and  however  much 
the  description  may  keep  up  the  colouring  as  to  the  hasty  and  intempe- 

VoL.  rv.  33 


258  Westmeath  v.  Wbstmbath.  E.  T.  1826. 

rate  habits  and  manners  of  Lord  Westmeath,  it  states  no  acts  of  personal 
violence,  and  adds  very  little  to  charges  of  actual  cruelty. 

I  now  come  to  a  part  of  the  case,  which  is  rather  of  a  novel  kind. 
The  fifteenth  and  following  articles  relate  to  a  series  of  negociations,  and 
acts  done,  in  effecting  a  voluntary  separation  between  these  parties,  which 
exhibit  rather  an  extraordinary  specimen  of  matrimonial  law.  There  is 
a  continual  charge  of  frequent  quarrelling  and  abusive  language,  but  the 
specific  acts  that  are  pleaded  are  very  few,  and  of  those  some  are  not 
proved.  They  plead  <<  That  in  consequence  of  the  aforesaid  Ul  treat- 
ment, Lady  Westmeath  in  the  summer  of  1817  again  declarea  her  in- 
tention of  applying  to  the  laws  of  her  country  for  protection,  but  agreed 
to  abandon  such  intention,  on  his  proposing  to  execute  a  deed  of  separa- 
tion; and  instructions  for  such  an  instrument  were  accordingly  given  to 
Mr.  Sheldon;  that  in  October  in  that  year.  Lord  Westmeath,  being  in 
Ireland,  expressed  his  contrition  for  the  cruelty  of  his  aforesaid  conduct 
towards  her,  in  sundry  letters,"  that  are  exhibited:  "that  Lady  West- 
meath being  moved  by  such  letters  expressed  a  disposition  to  forgive 
him,  and  he  promised  to  execute  a  deed  to  provide  against  any  recur- 
rence of  his  ill-treatment.''  A  deed  was  accordingly  executed  in  De- 
cember, 1817,  for  a  separate  maintenance,  and  which  is  also  exhibited. 
''That  they  thereon  lived  and  cohabited  together:  that  about  Easter, 
1818,  he  renewed  his  ill-treatment;  she  complained  to  her  friends,  and 
implored  their  interference  that  legal  measures  might  be  adopted  on  her 
behalf  to  obtain  a  separation:  that  a  meeting  took  place  between  Mr. 
Sheldon,  Mr.  Stevens  and  Mr.  Wood.  The  draft  of  articles  of  separa- 
tion was  prepared  in  May  1818,  it  was  delivered  to  a  stationer  to  copy; 
Lord  Westmeath  obtained  possession  of,  and  destroyed  it"  The  con- 
duct of  Lord  Westmeath  in  attempting  to  destroy  that  agreement  has 
been  the  subject  of  strong  and  severe  animadversion  in  the  argument,  but 
that  is  not  strictly  a  point  in  the  case  which  I  have  to  determine,  and 
therefore  I  shall  not  advert  to  it  further  than  as  it  is  an  incident  in  the 
general  history  of  the  parties.  It  has  not  been  the  practice  of  the  Ec- 
clesiastical Courts  to  consider  such  agreements  as  affecting  in  any  way 
the  legal  relation  of  the  parties: (a)  and  therefore,  a  breach  of  such  an 
engagement  can  hardly  enter  into  the  strict  and  accurate  examination 
which  I  am  bound  to  take  of  the  evidence,  as  it  may  support  the  charge 
of  cruelty.     Another  draft,  however,  was  prepared  and  executed  in  Au- 

Eist  following,  making  a  separate  provision  of  1900/.  per  annum  for 
ady  Westmeath,  and  containing  the  usual  engagements  not  to  require 
cohabitation,  or  to  resort  to  the  process  of  the  law  for  that  purpose.  Du- 
ring the  whole  of  this  time,  from  the  summer  of  1817  to  August  1818, 
no  specific  act  of  cruelty  is  pleaded,  except  one  about  Easter,  1818,  oc- 
curring at  Hatfield,  in  which  Lord  Westmeath  is  described  to  have  seiz- 
ed a  poker  and  to  have  brandished  it  over  her  head  threatening  to  kill 

(«)Iii  Smith  r.  Smith  (Consistoiy,  1781,)  in  a  suit  by  the  husband  for  restitution  of 
eonjueal  rights,  the  wife  pleaded  articles  of  separation  with  a  clause  that  the  husband 
should  not  proceed  in  the  Ecclesiasticid  Court  This  plea  however  was  overruled,  and 
the  Court  (Dr.  Wynne)  observed,  "  that  it  believed  it  was  the  first  time  the  question 
had  come  directly  before  it,  and  was  surprised  that  it  should  be  brought  forward."  That 
case  was  cited  by  the  same  learned  Judge  in  Fletcher  y.  Fletcher  (Connstoiy,  1786^) 
where,  on  a  suit  for  restitution  by  the  husband,  the  same  point  was  raised,  and  decided 
on  the  authority  of  the  former  case.  And  the  principle  of  those  decisions  has  been  acted 
upon  in  subsequent  cases.  See  further  upon  this  subject.  Roper  on  the  Law  of  Husband 
aiid  Wife,  vol  2.  c.  S3.  3nd  edition. 
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A<r.^'  But  on  this  charse  no  witnesat  is  produced.  Saraih  Johnson  lived 
with  Lady  Westmeath  from  June  1817;  but  she  speaks  to  no  specific 
act  at  the  time.  The  Marchioness  of  Salisbury  expressly  denies  that 
Lady  Westmeath  made  any  complaint  to  her  of  the  violence  described 
in  this  article. 

The  letters  of  Lord  Westmeath,  which  form  the  introduction  to  this 
part  of  the  case,  are  seven  in  number,  written  from  Ireland  in  the  months 
of  September  and  October,  1817.  They  are  written  in  a  very  impres- 
sive strain  of  the  deepest  and  most  intense  self-humiliation,  to  an  offend- 
ed and  injured  woman.  They  ascribe  to  Lady  Westmeath  the  charac- 
ter of  an  affectionate  wife,  and  many  excellent  qualities,  and,  in  so  do- 
ing, remove  from  her  much  of  the  blame  of  this  unhappy  quarrel.  The 
terms  are  general,  however,  in  most  parts,  and  for  that  reason  not  very 
distinct  in  their  application;  No.  5,  acknowledges  that  ho  threatened  to 
disinherit  Lady  Rosa,  and  turn  Lady  Westmeath  herself  out  of  doors; 
which  seems  to  refer  to  the  acts  of  violence  charged  to  have  been  com- 
mitted in  April  1814,  during  the  confinement  of  Lady  Westmeath,  and 
afterwards  acknowledged,  in  the  conference  with  Mr.  Wood,  at  the 
Waterford  Hotel,  as  spoken  to  by  that  witness.  It  implores  compassion 
and  pardon  for  the  brutality  which  he  had  shown  to  her  in  individual 
instances;  and  expresses  <^  an  earnest  anxiety  that  arrangements  might 
be  made  to  secure  her  in  case  of  any  unfortunate  recurrence."  These 
are  his  own  expressions.  He  adverts  to  the  suspicion  entertained  of  his 
continued  intimacy  with  the  mother  of  two  natural  children,  which  he 
had  had  before  marriage,  and  admits  that  appearances  might  justify  the 
supposition  that  it  was  the  cause  of  such  threats.  He  disavows  the  fact 
however,  and  it  is  strongly  disclaimed  by  Counsel,  and  there  is  nothing 
before  the  Court  that  shows  any  such  intimacy  was  continued.  The 
tenor  of  these  letters  does,  I  think,  very  much  confirm  the  account, 

g' ven  by  Mr.  Wood,  of  similar  confessions  at  the  meeting  at  the  Water- 
rd  Hotel  in  Dublin,  in  September  1815.  The  result  of  this  corres- 
pondence, however,  leads  to  a  reconciliation  which  was  granted  in  Lady 
Westmeath's  letter  of  the  18th  October  1317,  and  was  most  gratefully 
acknowledged  in  Lord  Westmeath's  answer  of  the  26th. 

He  returns  to  England  and  cohabits  with  Lady  Westmeath;  and  in 
November  1818,  Lord  Del vin  was  bom.  In  the  meantime  it  appears 
that  Mr.  Sheldon  was  employed  in  preparing  the  deed  of  reconciliation, 
as  it  is  termed,  to  which  1  have  before  adverted.  That  instrument  re- 
cites the  marriage  settlement  by  which  Lady  Westmeath  was  to  have  a 
jointure  of  3000/.  per  annum,  and  that  no  provision  had  been  made  for 
the  issue:  It  then  recites,  <<  that  whereas  disputes  and  differences  had 
existed  and  arisen  to  such  a  height  that  they  were  on  the  point  of  sepa- 
rating and  living  apart,  but  by  the  intervention  of  friends  she  had  con- 
sented to  live  and  cohabit  with  him  after  he  had  executed  these  deeds, 
and  thereby  made  provision  for  their  issue."  It  then  covenants,  that 
^^  in  consideration  of  such  consent  be  settles  his  estates  as  is  therein  de- 
/M^ribed,  with  a  proviso  that  in  case  it  ahall  happen,  that  by  a  renewal  of 
such  disputes  and  differences  as  had  already  caused  their  separation,  she 
should  find  herself  compelled  to  cease  to  cohabit,  she  shall  receive  yearly 
such  sums  as  by  their  mutual  friends  shall  be  agreed  to  be  a  proper  and 
sufficient  maintenance,  with  a  further  proviso  that  the  payment  should 
be  suspended  during  any  subsequent  reconciliation,  and  be  resumed  on 
any  future  separation  to  take  place  in  consequence  of  ill  usage,  and  gross 
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abase.''  All  that  is  specific  is  the  arrangement  for  a  separate  maiote- 
nance.  The  sum  of  money,  and  the  nature  of  the  ill  usage'which  is  to 
give  effect  to  it,  are  left  to  the  arbitration  of  friends.  Lord  Westmeath 
covenants  that  in  any  separation  he  will  execute  the  usual  articles;  and 
such  an  instrument  was  prepared  in  May  1818,  which  contains  articles 
to  that  effect,  and  assigns  to  Lady  Westmeatli  a  specific  sum  of  1300/. 
per  annum. 

The  depositions  of  Mr.  Sheldon  and  Mr.  Stephens  relate  principally 
to  the  execution  of  these  deeds.  Mr.  Sheldon  was  the  confidential  agent 
of  Lord  Salisbury  and  of  Lady  Westmeath,  and  was  adopted  also  as  a  com*- 
mon  friend  by  Lord  Westmeath,  notwithstanding  Mr.  Sheldon's  re- 
quest that  he  would  employ  some  other  professional  person.  He  speaks 
to  the  acknowledgment  on  the  part  of  Lord  Westmeath,  in  the  summer 
of  1817,  of  his  own  ill-treatment  of  Lady  Westmeath,  as  the  cause  of 
the  separation  which  Lord  Westmeath  had  prevailed  on  Lady  West- 
meath to  abandon,  by  the  most  humiliating  concessions  and  promises  of 
amendment  The  depositions  of  these  gentlemen,  however,  relate 
principally  to  the  execution  of  the  deeds,  and  to  the  admissions  of  the 
Marquess  as  to  past  misconduct.  They  did  not  see  Lord  Westmeath 
use  or  threaten  to  use  any  personal  violence  to  Lady  Westmeath;  and 
it  is  not  an  insignificant  circumstance  in  this  case,  that  Lord  and  Lady 
Salisbury  have  not  appeared  as  the  natural  protectors  of  their  daughter 
in  these  disputes;  as  it  is  said,  <'  Lord  Salisbury  would  have  nothing 
to  do  with  them."  The  present  Marquess,  then  Lord  Cranbbme, 
was  named  trustee  in  the  settlement,  but  without  his  consent;  and  he 
says  he  was  not  privy  to  the  arrangements.  He  speaks,  but  very  gen- 
erally, as  to  his  knowledge  of  the  conduct  of  the  parties.  He  says, 
<^he  was  in  the  v  habit  of  goine  to  their  house  in  Bolton  Street,  and  so 
far  as  he  saw  of  the  conduct  of  Lord  Westmeath,  during  Lady  West- 
meath's  pregnancy  in  1818,  he  did  not  actually  see  anything  amisSi  but 
he  does  not  mean  to  depose  that  there  was  nothing  amiss  in  it" 

The  twenty-fifth  and  twenty-sixth  articles  relate  to  the  manner  in 
which  they  lived  in  separate  apartments  in  Stratford  Place.  The  twen- 
ty-ninth pleads,  an  attempt  to  compel  her  to  give  up  the  deeds,  with  a 
declaration  that  he  would  force  her  to  give  them  up,  and  threats  to 
challenge  Mr.  Wood,  who  was  a  trustee.  The  thirtieth  pleads  the  last 
act  of  violence  in  his  conduct  towards  Mrs.  Wetherly  the  housekeeper, 
and  towards  Lady  Westmeath,  on  the  20th  of  June  1819.  These  latter 
instances  may  be  classed  together,  as  they  constitute  the  principal  or 
only  charge  of  personal  violence  in  the  latter  part  of  the  ease,  aa  they 
happened  about  the  same  time,  and  proceeded  from  the  same  cause,  from 
an  impatience  of  the  state  in  which  he  had  placed  himself,  and  from  a 
desire  to  reclaim  and  assert  his  marital  authority.  The  account  which 
is  given  of  them  by  the  witnesses,  Johnson  and  Wetherly,  is  very  sim- 
ilar, and  there  is  no  reason  to  question  the  truth  of  their  evidence. 
Sarah  Johnson  says,  <'  She  lived  as  lady's  maid  with  the  Marchioness 
from  April  1817  to  1831.  She  went  with  her  to  Hatfield  in  July  1817, 
where  they  staid  seven  months.  She  then  removed  to  Stratford  Place, 
and  in  January  1819  to  a  house  in  Bolton  Street  During  the  first  part 
of  the  time  Lord  Westmeath  and  the  Marchioness  slept  in  adjoining 
rooms,  and  communicating  with  each  other;  and  they  held  intercourse, 
for  Lady  Westmeath  became  pregnant  It  was  on  the  18th  of  May 
1818  that  they  separated,  and  the  door  of  communication  was  fastened. 
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She  saySy  they  were  continually  quarrelling^  but  of  the  particulars  of 
any  quarrel  in  Stratford  Place  she  cannot  depose,  as  they  spoke  princi- 
pally in  French.  In  Bolton  Street  Lord  Westmeath  had  a  sitting, room 
and  a  bed  room,  adjoi^aing  to  that  of  Lady  Westmeath,  but  the  door  was 
secured.  There  were  violent  disagreements  between  them;  how  they 
began  she  cannot  depose;  he  used  to  threaten  that  he  would  assume  his 
rights  again  and  be  master^  and  bring  down  her  little  ladyship  to  her 
proper  level,  and  show  her  to  the  world  in  her  true  character.  On  one 
occasion  his  Lordship  found  his  way  into  her  bed  room,  when  she  was 
dressing  for  an  evening  party;  the  deponent  was  with  her;  he  began  in 
French;  he  was  quite  frightful  from  rage,  and  stormed  and  raved  like 
one  that  was  mad;  he  proceeded  afterwards  in  English.  It  was  against 
Mr.  Wood,  her  Ladyship's  trustee,  that  he  was  most  violent,  applying 
to  him  all  odious  appellations;  he  said  he  would  challenge  him,  and 
make  him  fight  in  France;  Lady  Westmeath  was  much  terrified.  He 
continued  there  as  much  as  half  an  hour.  This  was  in  May  1819.'^ 
But  it  is  to  be  remembered  that  in  April,  1819,  Lady  Westmeath  had 
sent  a  message  to  him  by  the  cook,  <<  that  she  would  not  dine  with  him 
any  more."  Johnson  speaks  also  in  part  to  what  happened  in  June  1819; 
but  it  will  be  more  convenient  to  reier  first  to  Mrs.  Wetherly,  the  per- 
son principally  concerned  in  that  scene. 

Mrs.  Wetherly  says,  <'she  lived  as  housekeeper  to  Lady  Westmeath 
in  Bolton  Street  One  day  in  June,  his  Lordship  desired  her  to  come 
into  the  dining  room,  which  was  his  sitting  room;  he  asked  her  what 
wages  were  due  to  her,  as  he  was  about  to  discharge  her,  having  given 
her  warning  about  six  weeks  before  (as  is  stated  by  another  witness);  he 
desired  to  see  her  books,  keys,  and  accounts.  She  told  him,  she  was 
her  Ladyship's  servant,  and  could  not  give  them  up;  he  was  in  a  great 
passion,  and  flew  out  at  the  deponent;  he  called  up  the  man  servant,  and 
sent  him  for  a  constable,  and  as  he  had  used  personal  violence  to  her 
once  before,  she  did  not  know  but  he  might  do  it  again;  so  she  made 
her  escape  and  went  to  Mr.  Wood's  house,  where  Lady  Westmeath 
then  was,  and  told  her  what  had  passed,  and  she  did  not  return  to  Bol- 
ton Street  for  some  days."  Miss  Weldon,  who  was  the  governess  in 
Mr.  Wood's  family,  fills  up  this  account  <^  She  accompanied  Lady 
Westmeath  to  her  own  house;  they  went  into  the  housekeeper's  room; 
it  was  plain  from  the  state  of  the  presses  and  drawers  that  they  had  been 
forcibly  opened;  Lord  Westmeath  was  in  a  most  violent  and  extraordi- 
nary passion,  amounting  almost  to  fury;  though  apparently  a  good  deal 
exhausted;  he  was  as  pale  as  a  sheet  of  writing  paper,  his  lips  quivered, 
his  whole  frame  shook  with  rage;  Lady  Westmeath  asked  him,  <  what 
he  had  been  about;'  he  replied,  *  I  have  been  breaking  open  your 
presses,  and  I  will  do  it  again;  I  will  show  you  that  I  will  be  master  in 
this  house.'  She  said,  <she  should  apply  to  her  trustees.'  He  said,  <he 
should  like  to  see  the  trustees  that  would  dare  to  interfere*'  Lady  West- 
meath left  the  room,  and  returned  again  in  about  a  quarter  of  an  hoar, 
when  she  and  the  deponent  went  away  together  to  Lord  Salisbury's 
house,  and  Lady  Westmeath  has  not  since  resided  in  the  same  house 
with  Lord  Westmeath," 

Sarah  Johnson  describes  what  passed  when  Lady  Westmeath  went  up 
stairs;  <<Lady  Westmeath  called  to  her,  and  she  attended  her  in  her  bed 
room:  Lord  Westmeath  was  then  with  her:  Lady  Westmeath  said,  ^I 
desire  Lord  Westmeath,  you  wilMeave  my  room:'  he  said  <he  would 
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not;  be  would  come  into  her  room  when  he  pleased^  that  he  would  have 
no  more  of  their  separate  doings;  that  he  would  be  master  of  his  housei 
and  would  have  no  more  interference  of  that  family  in  his  concerns.' 
He  went  down  accordingly;  Lady  Westmeath  took  away  some  papers, 
and  went  to  Arlington  Street,  and  has  not  since  cohabited  with  him.'^ 
This  account  of  Lord  Westmeath's  determination  to  enforce  his  marital 
authority,  is  confirmed  by  Mr.  Stephens,. who  says,  "that  when  he  was 
in  England  in  March  and  April,  1819,  Lord  Westmeath  was  living  in 
Bolton  Street,  in  separate  apartments;  that  he  complained  of  it  to  him 
as  a  grievance;  and  expressed  his  intention  to  enforce  his  marital  rights, 
as  he  understood,  by  proceedings  at  law.''  These  are  the  only  specific 
charges  of  cruelty,  spoken  to  by  any  witnesses  after  the  reconciliation. 
On  the  other  side.  Lady  Salisbury  and  Lady  Glengall,  Lord  Francis 
Hill,  and  the  Rev.  Doctor  Wellesley,  who  frequently  visited  the  parties 
at  their  residences,  in  1817,  1818,  1819,  strongly  negative  the  imputa- 
tion of  any  acts  of  violence,  according  to  their  knowledge  or  belief. 

On  this  review  of  the  general  conduct  of  Lord  Westmeath,  I  am  con- 
strained to  say,  that  there  appears  to  me  to  be  much  in  the  evidence  re- 
lating to  h\^  conduct  in  the  years  1814  and  1815,  which  borders  closely 
on  legal  cruelty,  according  to  the  strictest  definitions  which  have  been 
given  of  it.  And  I  think  the  acts  of  personal  violence  then  inflicted, 
might  have  sustained  a  suit  for  divorce  on  that  ground,  if  they  had  then 
^uH  ,  been  made  the  subject  of  legal  complaint  But  it  must  always  be  re- 
membered, that  a  natural  test  of  injuries  of  this  kind,  is  the  sense  in 
which  they  are  received:  if  they  are  not  resented  as  injuries  at  the  time, 
a  state  of  things  intervenes,  which  either  detracts  from  the  weight  of 
particular  evidence,  when  brought  forward  at  a  subsequent  period;  or 
may  introduce  quite  another  view  of  the  relative  situation  of  the  par- 
ties. Reconciliation  will  supersede  the  ground  of  complaint  in  these 
courts,  as  it  annihilates  even  special , articles  of  separation  at  Common 
Law.  (a)  It  is  true  however  that  past  injuries  may  be  revived;  and  the 
real  question  appears  to  be,  whether  the  acts,  proved  against  Lord  West- 
meath in  the  latter  parts  of  this  history,  will  have  that  effect. 

Mr.  Wood  says,  "there  was  a  reconciliation  in  1816."  The  letters 
that  passed  in  the  autumn  of  1817,  establish  the  same  fact:  and  the 
events  which  followed  in  1817, 1818,  1819,  do  not  furnish  any  instance 
of  personal  injury,  or  amount,  in  my  opinion,  to  more  than  disagree- 
ments of  mutual  ill  temper,  and  ill  words.  What  will  be  the  result  of 
such  a  state  of  facts?  The  law  was  explained  in  the  case  of  D' Aguilar  v. 
D'Aguilar,  by  my  learned  predecessor,  to  this  effect;  "that  though  con- 
donation might  be  taken  away  by  subsequent  facts,  they  must  not  be 
slender  facts,  but  such  as  would  be  sufficient  to  found  a  sentence,  (i)  In 
a  late  case  of  Durant  v.  Durant,  Vol.  i.  763.  [3  Eng.  Eccl.  Rep.  324.] 
the  present  very  learned  Dean  of  the  Arches,  adverting  to  that  dictum 
in  D'Aguilar,  qualified  those  expressions,  as  too  large,  by  referring  to 
what  occurred  in  the  final  judgment:  but,  from  what  fell  from  the  Dean 
of  the  Arches  on  that  occasion,  I  infer,  that  the  facts,  though  slighter 
than  might  be  required  to  found,  or  support  a  sentence  of  divorce,  alone, 

(a)  See  Roper  on  Husband  and  Wife»  vol.  2.  c.  32.  2d  Edit. 

C6}  D'Aguilar  ▼.  D'Agfuilar»  1  Consistoiy  Bep.  134.  notis.  But,  for  the  aubstanee  of 
the  kbel,  and  of  Lord  Stowell'i  observations  upon  its  ayennents,  together  with  his  final 
judgment  in  that  case,  see  Vol.  i.  77S,  et  seq.  [3  Eng.  Eccl.  Rep.  329.] 
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must  be  such  as  partake  of  the  nature  of  legal  cruelty^  being  such  in 
character  and  effect,  as  might  justly  revive  the  fear  of  injury  attributed 
to  the  origin^  acts. 

The  whol^  question  would  turn  then,  on  the  application  of  the  prin- 
ciple so  explained  to  the  circumstances  of  this  case;  and  I  sincerely 
lament,  that  it  has  fallen  oq  me  to  draw  the  very  nice  and  delicate  distinc- 
tions, on  which  such  a  question  may  depend.  Then  what  hais  been  the 
reconciliation?  and  what  the  revival  in  this  case?  Mr.  Wood  says,  ^^the 
conference  al  the  Waterford  Hotel  ended  in  a  reconciliation:''  and  what- 
ever might  have  been  the  effect  of  the  violence  committed  at  Granvilliers, 
cohabitation  followed  uninterrupted  during  the  two  following  years.  In 
the  Christmas  of  1816,  there  is  this  remarkable  declaration  of  Lady 
Westmeath  toiler  father,  <^  that  Lord  Westmeath  had  been  so  uniformly 
kind  to  her,  that  she  could  not  bear  to  see  him  unhappy."  This  waa 
said  indeed  on  the  occasion  of  a  request  to  obtain  a  loan  of  money  for 
their  common  use;  and  the  immediate  object  of  the  declaration  may  a 
little  detract  from  its  sincerity;  but  it  shows  the  placable  state  of  Lady 
Westmeath's  feelings  as  to  the  past,  and  proves  that  present  grievances 
were  not  intolerable.  The  renewal  of  complaints  on  her  part,  in  1817, 
as  appearing  in  her  letters,  was  founded  principally  on  the  subject  of  the 
natural  children,  and  the  demand  of  a  settlement  The  settlement  is 
conceded  in  December,  1817,  and  the  parties  live  together:  Lady  West- 
meath becomes  pregnant,  and  is  delivered  of  a  son  in  1818:  they  visit 
together  at  Hatfield  in  January  1819:  Lady  Westmeath  declares  to 
Lady  Salisbury,  <<  that  they  are  well  together:"  they  live  in  the  same 
house  and  at  the  same  table  till  April,  1819,  when  Lady  Westmeath 
sent  a  message  by  the  cook,  ^^that  she  would  not  dine  with  him  any 
more." 

In  May,  1819,  the  scene  occurs  which  is  pleaded  as  an  attempt  to 
make  her  give  up  her  deeds,  and  is  described  by  Sarah  Johnson.  It  is' 
confined  to  a  dispute  of  words,  originating  in  a  resolution  on  tlie  part  of 
Lord  Westmeath,  whether  prudently  or  imprudently  acted  upon,  I 
will  not  say^  to  reclaim  his  marital  authority.  The  last  disagreement 
was  of  the  same  kind.  Lord  Westmeath  asserts  his  authority  over  Mrs. 
Wetherly,  and  discharges  her.  The  breaking  open  of  drawers  and  presses 
in  the  housekeeper's  room  was  a  violent  and  unseemly  act,  but  it  was  di- 
rected principally  against  the  housekeeper,  who  resisted  and  denied  his 
authority;  and  the  scene,  which  ensues  with  Lady  Westmeath,  was  in- 
cidentally occasioned  by  her  coming  in,  and  exhibits  little  more  than 
passionate  words  and  ill  manners. 

The  Counsel  have  represented  these  acts  as  a  breach  of  the  deed,  and 
as  cancelling  the  reconciliation,  and  reviving  the  former  complaint,  even 
if  the  particular  acts  done,  should  not  be  deemed  sufficient  to  constitute 
an  original  case:  but  I  do  not  feel  myself  warranted  to  adopt  that  con- 
struction. The  test  of  legal  cruelty,  on  which  the  judgment  of  the  Court 
must  be  founded,  is  of  a  severer  kind.  If  the  husband  could  with  safety 
be  admitted  to  daily  intercourse,  in  a  state  of  subordination  and  subjec- 
tion, there  must  have  been  an  absence  of  any  apprehension  of  danger  to 
life,  limb,  or  health,  the  ordinary  criteria  of  legal  cruelty  in  these  Courts; 
and  the  breach  of  that  subjection  alone,  without  cause  of  reasonable  ap- 
prehension of  personal  danger,  though  accompanied  with  rudeness  and 
ill  manners,  will  not  in  my  judgment  constitute  a  case  of  cruelty,  or 
revive  former  injuries.     Whether  such  conduct  was  a  breach  of  the 
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articles  of  separation,  I  will  not  venture  to  determine.     However  im- 
proper it  might  be,  it  was  not  an  injury  of  a  personal  nature:  it  was  not^ 
only  an  injury  infinitely  slighter  than  the  original  aets  of  cruelty,  but 
not  of  the  same  character,  nor  threatening  the  same  consequences. 

In  the  case  of  Beevor  v.  Beevor,  Arches,  1803,  Sir  William  Wynne 
said,  <<  The  Court  would  hesitate  a  long  time  before  it  would  go  a  step 
further,  than  it  had  hitherto  gone,  to  decree  a  separation  on  mere  sug- 
gestion of  violence  of  temper,  and  ill  words.''     A  reference  was  made 
on  that  occasion  to  the  case  of  Salisbury  and  Salisbury,  in  the  Arches  in 
1721,  in  which  Dr.  Bettesworth  held,  that  a  libel  might  be  admitted 
without  blows;  but  the  cruelty  there  pleaded  of  constant  threats  and 
abuse,  was  not  deemed  sufficient  to  authorize  a  separation,  or  operate  as 
a  bar  to  a  suit  of  restitution  of  conjugal  rights,  which  was  the  nature 
of  those  proceedings.     The  principles,  laid  down  by  Lord  Stowell,  are 
^!L      to  the  same  effect     In  the  case  of  Evans  and  Evans,  that  eminent  Judge 
^thus  explains  them;  <^  that  mere  austerity  of  temper,  petulance  of  man-^ 
f  cV^^.ners,  rudeness  of  language,  want  of  civil  attention  and  accommodation, 
/^^  V*    even  occasional  sallies  of  passion,  if  they  do  not  threaten  bodily  harm, 
do  not  amount  to  legal  cruelty.     They  are  high  moral  offences  in  the 
marriage  state;  but  still  they  are  not  that  cruelty,  against  which  the  law 
can  relieve.''  And  again,  after  stating  what  is  not  legal  cruelty:  <<These 
are  negative  descriptions  of  cruelty:  they  show  what  is  not  cruelty,  and 
are  perhaps  the  safest  definitions  that  can  be  given,  in  the  variety  of 
possible  cases  that  may  come  before  the  Court     I  take  it  that  the  rule 
usually  referred  to  in  our  books  of  practice,  is  a  good  general  outline  of 
the  canon  law,  the  law  of  this  country  on  this  subject:  the  danger  of 
life,  limb,  or  health,  is  usually  inserted  as  the  ground,  on  which  this 
Court  has  proceeded  to  separation.     The  Court  has  never  been  driven 
[^/2»     off  this  ground."  1  Consistory  Reports,  p.  38,  39.  (post)    And  on  an 
i  attentive  comparison  of  all  the  cases  that  have  been  alluded  to,  I  think 

I  may  affirm  that  the  Ecclesiastical  Courts  have,  hitherto,  been  uniform- 
ly strict  in  requiring  proof  of  actual  injury,  or  of  real  apprehension  of 
I  injury,  as  it  may  afitect  the  safety  or  health  of  the  person,  to  justify  di- 

vorce on  the  ground  of  cruelty. 

Looking  then  to  the  obligations  of  marriage,  and  of  nuptial  cohabita- 
tion, so  strongly  upheld  by  the  ecclesiastical  law;  looking  to  the  great 
interests  that  are  connected  with  it  in  the  institutions  of  this  country; 
and  reflecting  on  the  importance  of  adhering  strictly  to  the  principles, 
which  have  heretofore  been  held  in  these  Courts  on  this  subject,  and 
which  are  incidentally  made  the  test  of  civil  rights,  in  the  construction 
of  the  courts  of  common  law  and  of  equity,  I  do  not  feel  that  I  can  con- 
scientiously pronounce  a  sentence  of  divorce  in  this  case.  ; 

Foreseeing  the  possibility  of  such  a  result,  I  was  desirous  that  the 
parties  might  reflect,  on  the  situation  in  which  they  and  the  Court  might 
be  placed.  I  intimated  a  wish  also  that  it  might  be  considered  in  argu- 
*  ment,  whether  any  state  of  facts,  short  of  legal  cruelty,  would  warrant 
the  Court  to  hold  its  hand,  and  dismiss  a  suit  of  this  kind,  without  a 
positive  decision  on  the  point  put  in  issue  between  the  parties.  The 
Counsel  on  both  sides  have  concurred  in  thinking,  that  there  is  no  mid- 
dle course;  and  there  would  undoubtedly  be  great  difficulties  in  the  way 
of  such  a  distinction,  under  the  very  strict  rules  which  this  Court  has 
always  applied  to  uphold  the  sacred  obli^tions  of  marriage. 

In  the  case  of  Sir  George  and  Lady  Warren,  in  1771,  and  in  the  case 
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of  Evans  v.  EranB,  in  1790,  which  were  cases  of  great  animosity  and  i)0^^* 
strong  recrimination/'  the  Court  adhered  simply  to  the  line  of  its  duty, 
in  pronouncingon  the  insufficiency  of  the  charge  of  cruel  ty^leaving  thelaw 
to  take  its  course.  In  the  former  case,  restitution  was  actually  enforced 
by  the  authority  of  this  Court  In  the  latter,  divorce  being  refused,  the 
disagreements  probably  subsided  in  terms  of  private  separation,  which  had 
been  before  proposed.  But  the  Court  was  no  party  to  such  a  compro* 
mise:  it  did  not  disown  the  feeling  of  disinclination  to  incur  the  risk  of 
provoking  further  disagreements  between  the  parties;  but  it  vindicated, 
in  strong  and  forcible  languase,  the  necessity  of  upholding  the  general 
policy  of  the  law,  in  opposition  to  such  feelings,  and  in  disregard  of  an 
over  anxious  solicitude  for  the  effect  on  the  particular  case. 

A  dictum  of  Lord  Stowell,  however,  has  been  cited,  in  which  tiiat 
eminent  person  is  represented  to  have  said,  <^  that  it  had  not  been  de* 
cided  in  these  courts,  that  there  must  be  legal  swtniia  to  bar  a  suit  of  res- 
titution, or  that  something  short  of  legal  cruelty  might  not  have  that 
effecf  Oregg  v.  Gregg,  Consistory,  Trinity  Term,  1831.  That  ob- 
servation was  thrown  out,  on  the  admission  of  the  wife's  defensive  al- 
legation, to  a  suit  for  restitution,  and  with  reference,  I  think,  more 
especially  to  a  particular  article,  which  pleaded  threats  and  menaces  to 
compel  the  wife  to  part  with  her  property.  In  my  note  of  that  case  the 
learned  Judge  observed,  <^  I  have  not  said  there  might  not  be  cases  so 
near  to  asmtia^  as  to  warrant  the  Court  to  forbear,  but  I  lay  down  no 
proposition  on  that  point  at  present.''  The  case  did  not  come  before 
Lord  Stowell  again,  and  nothing,  as  I  understand,  occurred  to  raise  that 
point  at  the  find  hearing.  The  inferences  to  be  drawn  from  the  words 
of  Lord  Stowell,  therefore,  are  rather  adverse  to  such  a  distinction;  if 
it  is  considered,  that,  in  the  long  and  accurate  experience  of  that  learned 
person,  who  presided  in  this  Court  for  more  than  thirty  years,  his  me- 
mory did  not  furnish  him  with  any  authority,  £br  a  more  explicit  decla- 
ration on  this  important  point  Without  saying  that  such  a  distinction 
may  not  be  justified,  under  very  strong  circumstances,  and  in  the  wis- 
dom- of  a  superior  Court,  I  feel  myself  compelled,  in  the  conscientious 
discharge  of  my  duty,  to  adhere  to  the  principles  on  which  this  Court 
has  hitherto  acted;  and  to  declare  that  in  my  judgment,  the  evidence  in 
this  case  does  not  warrant  me  to  assume  such  a  discretion.(a) 

Great,  therefore,  as  the  reqwnsibility  may  be,  as  i  am  reminded,  in 
pronouncing,  that  this  Lady  is  bound  to  return  to  the  society  of  her 
Lord,  it  is  a  responsibility  which  the  law  imposes  upon  me,  and  I  must 
support  it  The  same  law  lays  on  her  the  obligation  of  complying  with 
its  injunctions;  and  I  dose  this  painful  discussion  with  the  consdation 

(«)  On  this  genenl  qaestion  the  **  BelbfiDatio  Legum*'  remarks:  **  8i  riz»,  conlen- 
tiones^  injims,  coocertationes,  acerbitates,  contumeUxy  luxus,  pravitates  multiplicis  ge- 
neris tarn  vehementer  exaestuant,  ut  in  eisdem  sdibus  conjuges  commorari  noiunt,  nee 
cxtera  matrimonii  jura  sibi  mutud  pnestare*  poenis  impUcen^r  ecclenastids,  et  in  eas* 
dem  xdes  compeUantor,  et  etiamjerocentur  ad  pia  inter  se  communicanda  matrimeiiii 
officia,  modo  nuUi  tales  casus  iaciderint  propter  quos  ipso  jjure  diyortiom  petere  liceat" 
De  Matrimonioy  cap.  11.  See  also  De  Adulteriis  et  Divortiis,  cap.  11»  13.  The  French 
law  appears  to  have  allowed*  on  account  of  the  husband's  iU-treatment»  **  la  separation 
d'babitation"  upon  slighter  grounds  than  the  Ecdenastical  Courts  of  this  eount^.  Po- 
thier,  "  Traits  du  Contrat  de  Manage.*'  chap.  3.  s.  1. 4th  Edit  Vol.  3.  p.  374.  And 
the  general  principle  of  the  ancient  canon  law  seems  to  be  expressed  in  these  teims: 
**  Si  tanta  sit  viri  s«yitia»  ut  mulieri  trepidant!  non  possit  sufficiens  securitas  proyideri, 
non  solum  non  debet  ei  restituii  sed  ab  eo  potius  amoveri.**  Decret.  Greg.  lib.  3.  tit. 
13.  c.  13.  ad  flnem. 

Vol.  IV.  M 
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of  thinking,  that  she  will  have  ample  means  of  correcting  my  judgment 
by  appeal,  if  it  is  wrong;  or  that  it  will  rest  with  herself  to  reconcile  it 
with  her  own  happiness  and  comfort,  if  it  is  right 

The  Court  pronounced  that  Lady  Westmeath  had  failed  in  proof  of 
the  allegations  given  and  admitted  on  her  behalf,  and  assigned  her  to 
return  home  to  the  Marquess  of  Westmeath,  and  restore  to  him  conju* 
gal  rights,  and  decreed  a  monition  against  her  so  to  do. 


2/47./^.  From  this  sentence  an  appeal  was  immediately  interposed  to  the 
Arches  Court  of  Canterbury.  On  the  first  session  of  Trinity  Term 
1826,  the  inhibition  and  citation  were  returned;  on  the  first  session  of 
Michaelmas  Term  the  process  was  brought  in;  and  the  cause  was  argued 
at  the  close  of  Michaelmas  Term;  and  on  the  third  session  of  HUary 
/fe*    Term,  1827,  the  Court  proceeded  to  give  sentence. 

Judgment. 

Sir  John  Nichoxl. 

This  appeal  from  the  Consistory  Court  of  London  was,  in  the  first  in- 
stance, a  suit  for  restitution  of  conjugal  rights,  brought  by  Lord  West^ 
meath  against  Lady  Westmeath,  his  wife.  In  answer  to  this  demand. 
Lady  Westmeath  pleaded  that  Lord  Westmeath  had  treated  her  with 
cruelty;  and  she  afterwards,  in  a  second  allegation,  charged  Lord  West- 
meath with  adultery  committed  subsequent  to  their  separation.  Lord 
Westmeath  gave  in  a  defensive  plea  denying  both  charges.  On  each 
side  a  great  number  of  witnesses,  on  the  whole  exceeding  fifty,  were 
examined. 

The  Judge  of  the  Consistory  Court  pronounced,  that  the  wife  had 
failed  in  proof  of  both-  her  allegations,  and  decreed  that  she  should  re- 
turn to  matrimonial  cohabitation.  From  that  judgment  Lady  West- 
meath has  appealed,  and  I  am  now  to  determine  whether  the  sentence 
ought  to  be  afiSrmed,  or  reversed. 

By  the  Counsel,  on  both  sides,  the  case  has  been  characterized  as  one 
of  a  very  painful  description.  It  has  been  very  elaborately,  and,  I  may 
truly  add,  very  ably  argued  here;  and  it  has  been  stated  that  it  under- 
went a  most  ample  discussion  in  the  Court  below;  and  that  the  Learned 
Judge,  in  delivering  his  sentence,  adverted  to  all  the  circumstances  al- 
leged in  plea,  and  to  the  several  parts  of  the  evidence  on  both  sides, 
expressing  very  fully  the  precise  grounds  of  his  decision .  Those  grounds 
were:— 

First:  That  the  adultery  was  not  proved. 

Second:  That  the  cruelty,  in  the  first  instance,  was  proved,  but  that 
its  efiect  was  removed  by  subsequent  cohabitation. 

Third:  That  after  this  condonation,  as  it  is  technically  called,  there 
were  no  acts  of  cruelty  proved,  sufficient  either  of  themselves,  or  as  a 
revival  of  former  cruelties,  to  entitle  the  wife  to  a  sentence  of  separa- 
tion. 

And  finally:  That  as  she  was  not  entitled  to  such  a  sentence,  the  law 
knew  no  other  course  than  to  compel  a  return  to  cohabitation. 

These  also  are  the  positions  upon  which  the  Counsel  have  mainly  re- 
lied here. 

As  the  case,  then,  is  of  this  distressing  character;  as  every  part  of  it 
has  been  so  thoroughly  investigated,  and  as  the  grounds  of  decision  in 
the  Consistorial  Court  were  so  distinctly  laid  down,  I  could  have  wished 
to  consider  myself  relieved  from  the  necessity  of  going,  in  detail  at  least. 
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over  tliose  points  respecting  which  I  clearly  concurred  with  the  Judge 
of  the  Consistory,  reserving  myself  to  state,  more  at  length,  those  other 
points,  if  any,  upon  which  I  might  have  entertained  some  doubts,  if  not 
even  a  difference  of  opinion;  but  as  it  has  been. urged  in  argument,  that 
Lord  Westmeath  has  not  been  proved  guilty  of  any  cruelty,  ^nd  that  he 
is  anxious  to  have  his  character  cleared  from  that  imputation,  it  becomes 
my  duty  to  enter  more  at  large  into  that  branch  of  the  case  than  inclina- 
tion would  otherwise  have  led  me. 

The  parties  were  married  in  May  1812,  and  finally  separated  in  June 
1819';  and  this  period,  therefore,  embracing  seven  years  of  cohabitation, 
must  be  examined.  The  cause  has  been  depending  above  five  years, 
and  is  loaded  with  an  immense  massof  evidence.  For  the  purpose  of 
tracing  the  way  more  readily  through  this  maze  of  facts,  an  outline  of 
some  prominent  features  may  be  stated  with  convenience,  adopting  the 
division  of  the  history  made  by  counsel. 

First:  From  the  marriage  in  May  1812,  to  the  latter  end  of  1815. 

Second:  Thence  to  the  latter  end. of  1817. 

Third:  Thence  to  June  1819,  when  Lady  Westmeath  finally  left  her 
husband. 

During  the  greater  part  of  the  first  period,  namely,  from  May  1813, 
to  September  1B15,  the  parties  dwelt  at  Clonyn,  in  Ireland,  the  West- 
meath family  seat;  but  the  late  Lord  Westmeath,  the  father  of  the  party 
in  this  suit,  was  then  residing  at  Uublin,  where  he  died  towards  the 
close  of  the  year  1814,  About  the  end  of  May  1814,  Lady  Westmeath, 
then  Lady  Delvin,  gave  birth  to  a  daughter.  Lady  Rosa  Nugent,  who  is 
still  living.  Unhappy  differences  arose  between  these  parties  during 
their  abode  in  Ireland,  and  had  nearly  produced  a  separation;  but,  in 
September  1815,  upon  a  discussion  of  the  subject,'  and  by  the  interposi- 
tion of  a  friend,  they  were  reconciled,  and  came* over  to  Cngland,  in- 
tending afterwards  to  proceed  to  France.  At  the  end  of  1815,  when 
the  second  period  commences,  this  intention  was  carried  into  execution. 
They  continued  abroad  till  the  autumn  of  1816,  then  returned  to  Eng- 
land, paid  a  short  visit  to  Ireland,  and  again  came  back  to  England. 

In  tne  course  of  the  years  1816  and  1817,  their  unhappy  disputes  were 
renewed,  and  reached  such  a  height  that  Lady  Westmeath  insisted  on  a 
separation;  but  a  reconciliation  again  took  place,  upon  the  execution,  by 
Lord  Westmeath,  of  a  prospective  instrument,  which  was  signed  in  De- 
cember 1817.  The  parties  then  resumed  their  cohabitation,  and  lived 
part  of  the  time  in  Saville  Row,  and  part  in  Stratford  Place;  and  Lady 
Westmeath  again  became  pregnant,  and  gave  birth  to  a  son  in  Novem- 
ber 1818;  but  long  before  that  event  the  differences  between  the  parties 
had  recommenced,  and  formal  articles  of  separation  were  entered  into, 
bearing  date  the  30th  of  May  1818.  Subsequent  to  these  articles,  by 
which  1300/.  a  year  was  settled  as  a  separate  maintenance  for  Lady 
Westmeath,  no  matrimonial  cohabitation  took  place  between  the  parties; 
but  at  the  earnest  desire  of  Lord  Westmeath,  and  by  the  recommendation 
of  friends,  in  order  that  the  separation  might  not  be  known  to  the  world, 
Lady  Westmeath  was  prevsdled  upon,  reluctantly,  to  consent  to  Lord 
Westmeath  having  a  bed  in  the  bouse  where  she  resided.  About  Christ- 
mas 1618-19,  Lady  Westmeath  removed  to  Bolton  Street,  Lord  West- 
meath still  being  allowed  the  use  of  a  bed-room:  for  a  time  they  generally 
dined  together,  but  in  April  that  intercourse  was  broken  off,  and,  at 
length,  in  June  1819,  in  consequence  of  certain  transactioup  which 
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then  occurred.  Lady  Westmeath  withdrew  altogether  from  her  hut* 
band's  society. 

Neither  party,  however,  had  recourse  at  that  time  to  the  Ecclesiastical 
Court.     Lady  Westmeath,  relying  on  the  validity  of  the  deed  of  sepa- 
ration, and  on  the  separate  maintenance  provided  by  that  deed,  did  not 
bring  any  suit  for  divorce  by  reason  of  cruelty  against  her  husband;  nor 
did  Lord  Westmeath  apply  to  the  Spiritual  Court  to  interpose  its  authority 
to  compel  the  return  of  his  wife  to  cohabitation;  but  he  applied  to  the 
Court  of  Chancery,  to  enforce  the  delivery  up  of  the  articles  of  separa- 
.        ^  tion,  (Westmeath  v.  Westmeath,  Jacob's  Cha.  Rep.  140,)  and  it  was  not 
/  ^.^,*^.till  after  proceedings  of  nearly  two  years'  duration  in  Chancery,  and  just 
j"»f_  n  Jbefore  the  matter  was  finally  decided,  and  when  it  was  pretty  well  as- 
,  certained  that  he  could  not  succeed  there,  that  he  instituted  a  suit  in  the 

^•^  ^^ -^Consistory  Court  against  his  wife  for  restitution  of  conjugal  rights.  The 
'  wife,  then,  as  matter  of  defence,  charged  the  husband  with  cruelty,  and 
on  that  ground  prayed  a  sentence  of  separation;  a  prayer  which,  accord- 
ing to  the  established  rules  of  these  Courts,  she  had  a  right  to  engraft  on 
the  proceedings  commenced  by  the  husband.  But  in  consequence  of 
this  delay  in  resorting  to  the  proper  tribunal,  the  Court  is  placed  under 
the  disadvantage  of  having  to  decide  upon  facts  spoken  to  by  witnesses, 
whose  memory  and  recollections  may  have  become  in  some  degree  faint 
and  confused  by  the  interval,  that  has  been  suffered  to  elapse  between 
the  transactions  and  the  time  of  making  their  depositions. 

After  this  general  view  of  the  history  of  the  parties  and  of  the  suit, 
the  Court  has  to  consider  the  case,  and  to  pronounce,  whether  the  hus- 
band is  entitled  to  its  aid  in  order  to  compel  his  wife's  return  to  him; 
or,  on  the  other  hand,  whether  the  wife,  in  her  defence,  has  established 
a  right  to  a  sentence  of  separation,  or  is  on  any  ground  to  be  released 
from  the  effect  of  the  proceedings  instituted  on  the  part  of  her  husband. 
Before  entering  upon  the  particular  points  of  the  case,  it  maybe  pro- 
per to  notice  one  or  two  occurrences  tending  to  create  a  strong  preposses- 
sion in  regard  to  the  merits.  One  is,  that  a  part  of  Lady  Westmeath's 
family  is  unfavourable  to  her  defence;  so  far,  that  her  mother,  who 
would  most  naturally  be  expected  to  be  strongly  prejudiced  in  her  be- 
half, has  been  called  as  a  witness  in  support  of  the  husband's  plea.  A 
feeling  against  Lady  Westmeath's  cause  might  well  be  excited  by  this 
circumstance,  but  too  much  weight  must  not  be  given  to  it;  for  if  it 
should  appear,  that  Lady  Westmeath  was  anxious,  perhaps  generously 
and  wisely,  to  conceal  from  the  knowledge  of  her  family  any  ill-usage 
she  might  experience;  that  the  commencement  of  her  unhappiness,  which 
had  nearly  produced  a  separation,  took  place  during  a  considerable  resi- 
dence in  Ireland;  that  yet  the  causes  of  complaint,  after  discussion,  were 
for  a  time  extinguished  by  a  reconciliation  before  their  return  to  Eng- 
land in  September  1815;  that  the  mother  was  so  averse  to  publicity,  and 
to  the  affair  becoming  <^  town-talk,"  as  to  urge  her  daughter  to  a  renewal 
of  cohabitation,  even  after  Lord  Westmeath  had  consented  to  sign  arti- 
cles of  separation;  that  this  feeling  became  almost  a  morbid  sensibility 
upon  the  subject;  and  that  at  length  she  became  for  some  cause  highly 
offended  at  her  daughter; — ^the  fact  so  much  calculated  at  first  sight  to 
produce  an  unfavourable  impression  against  the  wife,  would,  on  a  view 
of  all  the  circumstances  in  evideince,  lose  much  of  its  effect  on  my  mind. 
I  see  no  impropriety,  nor  any  injudiciousness,  nor  want  of  proper  feel- 
ing on  the  part  of  Lady  Westmeath,  in  resorting  for  assistance  to  Mr. 
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ShddoDt  the  old  friend  and  legal  adviser  (rf  her  family,  rather  than  to  the 
family  themselves;  or  in  declining  to  annoy  her  father  with  her  griev- 
ances, who  seems  to  have  been  extremely  averse  to  interfere  in  any  si^ch 
domestic  matters;  or  in  abstaining  from  application  to  her  mother,  who 
was  indisposed  to  listen  to  any  remedy  that  might  give  publicity  to  the 
aflfair,  or  to  her  brother,  who  might  have  involved  himself  in  a  personal 
quarrel.  None  of  these  persons  could  give  her  legal  counsel;  it  was 
that  of  which  she  stood  so  mi;ch  in  need;  and  properly  enough  she  ap- 
plied to  the  legal  as  well  as  the  friendly  advice  of  old  Mr.  Sheldon—- 
the  very  person  to  whom  her  own  family  would  probably  have  recom- 
mended her,  if  they  had  been  consulted. 

The  other  occurrence,  tending  to  spread  a  heavier  cloud  of  prejudice 
over  her  defence,  is  the  production  of  a  set  of  witnesses,  from  Ireland, 
in  support  of  the  charge  of  adultery;  which  witnesses  have  since  been 
Indicted  for,  and  convicted  of,  a  conspiracy  against  Lore)  Westmeath; 
and  their  depositions  in  this  cause  tend  strongly  to  support  the  propriety 
of  that  conviction: — yet,  looking  at  all  the  circumstances  connected  with 
that  part  of  the  case,  I  see  no  sufficient  ground  to  believe  that  Lady 
Westmeath  herself  was  privy  to  that  conspiracy,  or  to  the  falsehood  of 
the  charges  to  which  the  witnesses  were  brought  to  depose.  She  might 
be  too  credulous;  but  situated  as  she  was,  and  looking  back  to  some  past 
events,  it  was  natural  she  should  lend  an  unsuspecting  ear  to  such  tales. 
Even  her  agents  and  advisers  would  readily  give  credit  to  them;  but  the 
conviction  of  these  witnesses  was  calculated  to  occasion  a  prejudice 
greatly  *  to  the  disadvantage  of  the  defence  set  up  by  Lady  Westmeath; 
and  the  Court  itself,  warned  by  the  discovery  of  this  perjury,  must  look IfSO* 
with  greater  caution  and  reserve  at  other  parts  of  the  evidence. 

The  witnesses  referred  to  were  produced  in  support  of  some  of  the 
charges  of  adultery;  and  as  I  concur  with  the  Judge  of  the  Consistory 
Court,  that  no  part  of  the  adultery  has  been  proved,  it  may  be  convenient 
at  once  to  dispose  of  that  branch  of  the  case. 

The  accusation  of  adultery  with  three  of  the  persons  has  been  dis- 
tinctly and  properly  abandoned.  As  far  as  it  relates  to  another  person, 
of  the  name  of  Brenan,  there  is  no  proof  by  any  credible  witnesses  of  any 
fact  from  which  adultery  can  be  inferred.  And  although,  in  respect  to 
the  remaining  person,  Smjrth,  the  evidence  of  Mrs.  Winsor,  could  it  be 
fully  relied  upon  in  all  its  parts,  coupled  with  the  subsequent  calls  of  Smyth 
at  three  several  places  where  Lord  Westmeath  lodged,  would  furnish  . 
^  grounds  of  pretty  strong  suspicion;  yet  considering  that  no  indecent  fa-/ 67* 

miliarity  was  ever  seen,  and  that  the  circumstances  deposed  to  are  not  in  (^^  y, 
'^  themselves  so  unequivocal  as  to  exclude  explanation  consistent  even  with 
entire  innocence,  connecting  them  also  with  what  has  occured  respect- 
ing the  other  witnesses  to  adultery,  I  concur  with  the  sentence  already 
given— 4hat  the  wife  has  not  proved  her  second  allegation  so  as  to  en- 
title her  to  a  sentence  of  separation  by  reason  of  the  adultery  of  her  hus- 
band. 

In  proceeding,  then,  to  the  consideration  of  the  charge  of  cruelty,  the 
original  defence  set  up,  and  the  material  branch  of  this  cause,  it  is  ne- 
cessary to  examine;— 

First, — The  law  that  applies  to  such  a  charge. 

Second,— The  character  of  the  misconduct  charged. 

Third, — The  proofs  in  support  of  such  charge. 

In  respect  to  the  law,  the  question  naturally  occurs,  what  constitutes 
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cruelty  in  the  view  of  the  law?  It  is  difficult,  and  hardly  safe,  and  at 
the  same  time  it  is  unnecessary,  to  define  it  affirmatively  with  precision. 
It  can  only  be  described  generally,  and  rather  by  effects  produced  than 

J/A/5r,  hy  acts  done;  even  the  quotation  from  Clarke  is  very- loose,  and  adopts 
this  mode  of  describing  By  effects.  <<  Si  maritus  uxorem  inhumaniter 
verbis  et  verberibus  tractaverit,  et  aliquando  venenum  loco  potus.para* 
verit,  vel  aliquod  simile  commiserit,  propter  quod  mulier,  sine  periculo 
vitas,  cum  marito  cohabitare  aut  obsequia  conjugalia  impendere  non  au- 
deat,'^  Clarke's  Praxis,  tit.   107.    Oughton,  tit   193.    s.   18.     What 

)yy^  amounts  to  "inhumaniter?"  What  is  "aliquod  simile?'^  What  is  the 
conduct,  *^  propter  quod  obsequia  conjugalia  impendere  non  audeat?''  or 
(as  the  effect  of  this  passage  is  stated  in  another  authority)  "per  quod 
consortium  amittitur?"  These  definitions  leave  the  matter  very  unde* 
fined  an4  loose.  Clarke  himself,  though  a  highly  respectable  authority, 
yet  only  professes  to  write  upon  practice;  and,  in  many  respects,  the 
practice  of  his  day  is  become  obsolete.  The  law  may  more  satisfacto- 
rily be  sought  in  adjudged  cases,  especially  in  the  principles  laid  down 
by  that  highly  gifted  individual,  the  noble  Lord  who  long  presided  in 
the  Court,  where  the  matrimonial  law  of  this  country  is  most  frequently 
discussed.  A  very  valuable  collection  of  his  decisions  has  been  made. 
They  have  been  accurately  reported,  and  are  entitled  to  be  received  as 
of  the  highest  authority,  not  as  making  the  law  (for  no  Judge  ever  more 
carefully  abstained  from  assuming  such  a  power),  but  as  declaring  what 
the  law  is;  and  I  must  add  that  my  own  knowledge  and  experience,  as 
far  as  they  go,  lead  me  fully  to  concur  in  the  principles  propounded  in 

.if^  those  passages  which  I  am  now  about  to  quote.  In  the  case  of  Evans /> 
V.  Evans,  Lord  Stowell  said,  "what  is  cruelty?  In  the  present  case  it 
is  hardly  necessary  to  define  it,  because  the  facts  here  complained  of  are 
such  as  to  fall  within  the  most  restricted  definition  of  cruelty.  I  shall, 
therefore,  decline  laying  down  a  direct  definition.  The  causes  must  be 
grave  and  weighty,  and  such  as  show  an  absolute  impossibility  that  the 
duties  of  the  married  life  can  be  discharged.  In  a  state  of  personal  dan-^ 
ger  no  duties  caa  be  discharged,  for  the  duties  of  self-preservation  mu^t 
take  place  before  the  duties  of  marriage,"  Evans  v.  Evans,  1  Consist 

)lll^  Rep.  p.  37.  Further  on,  he  says,  <' proof  must  be  given  of  a  reasonable 
apprehension  of  bodily  hurt  I  say  an  apprehension,  because,  assured- 
ly,  the  Court  is  not  to  wait  till  the  hurt  is  actually  done;  but  the  appre- 
hension must  be  reasonable,  not  arising  merely  from  diseased  sensibility 

;2  3»      of  mind,"  Ibid.  p.  40.    So  in  Harris  v.  Harris:  "  There  must  be  some-  J  ^ 
i  ^oh  ^^^^6  ^^^^  renders  cohabitation  unsafe,  or  is  likely  to  be  attended  with 

^  '  injury  to  the  person,  or  to  the  health  of  the  party.  Words  of  menace 
may  warrant  the  Court  to  interpose,  and  prevent  the  actual  mischief; 
but  when  such  violence  of  language  is  accompanied  with  blows,  it  is  a 
more  aggravated  case,"  Harris  v.  Harris,  2  Consist  Rep.  14^.  S.  C. 

'Ii3ll,2  Phill.  111.    Again,  in  Waring  v.  Waring:  "The  usual  principles  re-  If . 

,  ^/^y^  quire,  that  such  complaints  should  be  supported  by 'proofs ''''of  violence 
and  ill-treatment,  endangering,  or  at  least  threatening,  the  life,  or  per- 
son, or  health  of  the  complainant,  2  Consist  Rep.  154.  S.  C.  2  Phill. 
'  132.  The  same  doctrine  is  held  in  the  case  of  Holden  v.  Holden:  <<The  i . 
Court  has  to  decide  whether  the  conduct  of  the  husband  amounts  to  that 
ssevitia  which  authorises  a  separation.  On  this  point  the  Court  has  had 
frequent  occasion  to  observe,  that  every  thing  is,  in  legal  construction, 
ssstdtia^  which  tends  to  bodily  harm,  and  in  that  manner  readers  coha-^ 
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bitation  unsafe.  Whenever  there  is  a  tendency  only  to  bodily  mischief, 
H  is  a  peril  from  which  the  wife  must  be  protected.  It  is  not  necessary 
to  inquire  from  what  motive  such  treatment  proceeds;  it  may  be  from 
turbulent  passion,  or  sometimes  from  causes  which  are  not  inconsistent 
with  affection.  If  bitter  waters  are  flowing  it  is  not  necessary  to  in- 
quire from  what  source  they  spring.  If  the  passions  of  the  husband  , 
are  so  much  out  of  his  own  controul,  as  that  it  is  inconsistent  with  the 
personal  safety  of  the  wife  to  continue  in  his  society,  it  is  immaterial 
from  what  provocation  such  violence  originated. 

"Secondly:  The  law  does  not  require  that  there  should  be  many  acts; 
for  if  one  act  should  be  of  that  description  which  should  induce  the 
Court  to  think  that  it  is  likely  to  occur  again,  and  to  occur  with  real  suf- 
fering, there  is  no  rule  that  should  restrain  it  from  considering  that  to 
be  fully  sufficient  to  authorise  its  interference. 

"Thirdly:  It  is  not  necessary  that  the  conduct  of  the  wife  should  be 
atirely  without  Slame;  for  the  reason  which  would  justify  the  imputa- 
iti  of  blame  to  the  wife  will  not  justify  the  ferocity  of  the  husband,      ^ 
olden  V.  Holden,  1  Consist  Rep.  458.  [ji?©^/.]^  These,  then,  are  the  ^^^  ' 
'nciples  by  which  these  Courts  have  been  governed;  and  according  to 
nich  it  is  my  duty  to  decide.     There  must  be  ill-treatment  and  per- 
nal  injury,  or  the  reasonable  apprehension  of  personal  injury.     What 
lUSt  be  the  extent  of  injury,  or  what  will  reasonably  excite  the  appre-  , 

ension,  will  depend  upon  the  circumstances  of  each  case.     So  likewise  %  ?/M  * 
'hat  may  aggravate  the  character  of  ill-treatment  must  be  deduced  from  ^^336' 
arious  considerations — in  some  degree  from  the  station  of  the  parties — 
n  some  degree  from  the  condition  of  the  person  suffering  at  the  time  of- 
he  infliction.     The  complexion  of  individual  acts  may  be  heightened; 
ay,  the  acts  may  almost  change  their  very  essence  by  the  accompani- 
lents.     Not  only  particular  stations  and  situations,  and  the  feelings  al-  ^/K 
lost  necessarily  arising  out  of  them,  but  even  acquired  feelings  may  be 
ititled  to  some  attention.  In  Evans  v.  Evans,  I^rd  Stowell's  remarks 
tablish,  1  Consist  Rep.  38.  [j^o^/],  that  what  wounds  not  the  natural  but 
e  acquired  feelings  will  not  absolutely  be  excluded  by  the  Court,  whiere 
ey  are  stated  merely  as  a  matter  of  aggravation.     .^  fortiori  then, 
elings  which  naturally  belong  to  a  wife  or  to  a  mother  of  every  sta- 
jn,  constitute  a  part  of  the  consideration. 

What,  then,  is  the  character  of  the  facts  charged;  between  what  par- 
es, and  in  what  situations?     It  may  be  sufficient  to  state  that^rsonal 
io]enc£ischarsed;''blows — blows  repeated  and  severe,  and  aggravated ZSr^, 3. 
y  the  high  rank  and  station  of  the  parties.     The  acts  imputed,  if  prov- 
A  by  credible  evidence,  come  directly  within  the  strictest  definition  of 
ruelty — of  aggravated  cruelty.     A"  blow' between  parties  in  the  lower  V"'^/ 
onditions  and  in  the  highest  stations  of  life  bears  a  very  different  as- A^^^."^ 
>ect     Among  the  lower  classes,  blows  sometimes  pass  between  married  ;,  c,  .'i. 
couples  who  in  the  main  are  very  happy,  and  have  no  desire  to  part;  ^xc^ 
imidst  very  coarse  habits  such  incidents  occur  almost  as  freely  as  rude  Zt    \ 
>r  reproachful  words:  a  word  and  a  blow  go  together.     Still,  even'Tv^'  ^ 
tmong  the  very  lowest  classes,  there  is  generally  a  feeling  of  something      "^  * 
inmanly  in  striking  a  woman;  but  if  a  gentleman,  a  person  of  educa- 
ion,  the  discipline  of  which  tmollit  mores  and  tends  to  extinguish  fe- 
ocity ;  if  a  nobleman  of  high  rank  and  ancient  family  uses  personal  vio* 
^nee  to  his  wife,  his  equal  in  rank,  the  choice  of  his  affection,  the 
^end  of  his  bosom,  the  mother  of  his  offspring — ^such  conduct  in  such 
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a  person  carries  with  it  something  so  degrading  to  the  husband,  and  so 
insulting  and  mortifying  to  the  wife,  as  to  render  the  injury  itself  far 
more  severe  and  insupportable.  The  particular  situation  of  the  par- 
ties, when  the  ill  treatment  is  inflicted,  may  create  a  still  further  ag- 
gravation; but  it  is  unnecessary  to  anticipate  the  descriptions  of  such 
situations. 

The  peculiar  nature  and  main  features  of  the  cruelty  imputed  may, 
however,  be  here  conveniently  noticed:  it  is  not  that  of  cold  malignity, 
X  or  savage,  continual,  unfeeling  brutality  of  disposition;  it  is  not  that  of 
satiated  possession  producing  disgust  and  hatred:  the  acts  charged  are 
not  inconsistent  with  occasional  kindness,  with  the  existence  and  con- 
tinuance of  strong  attachment;  nay,  even  with  violent  affection;  but 
the  main  features  of  the  alleged  cruelty  are  great  irritability  of  temper, 
producing  ungovernable  passion,  ending  occasionally  in  acts  of  personal 
^^^^^  violence,  and,  of  course,  attended  with  the  danger  of  a  repetition  of 
/  *  personal  mischief.  '  Such  is  the  nature  of  the  misconduct  of  which 
the  husband  is  accused;  and  it  is  not  extraordinary  that  Lord  West- 
meath  should  be  anxious,  if  hie  can,  to  clear  his  character  from  such  a 
stigma, 
r/^.  The  principal  witnesses  to  the  direct  ill-treatment  and  violent  be- 
haviour are  domestic  servants.  Such  must  of  necessity,  for  the  most 
part,  be  the  sort  of  evidence  in  causes  of  this  description;  for  ill-usage 
of  the  species  imputed  is  of  a  domestic  nature.  It  generally  takes  place 
in  secret,  sometimes  in  the  retirement  of  the  night  Servants,  more 
especially  those  about  the  wife's  person,  are  alone  likely  to  witness  those 
acts.  Even  by  them  the  acts  themselves  are  not  very  frequently  seen, 
and  can  only  be  inferred  from  the  accompanying  circumstances  or  the 
resulting  consequence,  or  be  proved  by  the  husbwd's  acknowledgments. 
From  experience,  the  Court  is  well  aware  of  the  degree  of  caution  With 
which  it  is  necessary  to  listen  to  evidence  of  servants  on  such  matters. 
Allowance  must  be  made  for  some  degree  of  bias,  more  especially  when 
they  are  deposing  to  general  treatment  after  a  long  lapse  of  time.  In 
that  case,  circumstances  happening  only  occasionally  are  recollected  pro- 
minently, and  are  heaped  together  in  the  mind  so  as  to  appear  conti- 
'  nuous  in  the  memory  e?en  of  a  witness  meaning  to  depose  correctly.  But 
notwithstanding  these  objections,  the  testimony  of  such  witnesses  is  not 
at  once  to  be  repudiated;  for  it  may  be  the  only  means  of  arriving  at 
truth  and  justice.  If  they  give  their  evidence  with  reasonable  fairness, 
without  too  much  forwardness,  and  still  more  if  they  are  confirmed 
upon  facts  capable  of  corroboration,  they  become  entitled  to  credit,  even 
upon  circumstances  incapable  of  extrinsic  confirmation.  The  Court, 
then,  must  weigh  the  depositions  in  this  cause  under  these  considera- 
tions, and  must  examine  how  far  they  are  mutually  supported,  and  par- 
ticularly how  they  are  corroborated  by  the  admissions  of  the  husband 
himself,  and  by  all  the  res  gestss. 

It  thus  becomes  necessary  to  travel  through  the  facts  in  their  detail, 
pursuing  the  order  in  which  they  occurred,  and  the  outline  already 
given. 

Soon  after  their  marriage  the  parties  visited  Ireland,  came  back  to 
England  the  latter  end  of  the  same  year,  and  about  May  1813,  went  to 
reside  at  Clonyn.  During  the  remainder  of  the  year  there  were  occa* 
sional  quarrels,  but  no  acts  of  personal  violence,  so  far  as  appears  from 
the  evidence.     Mackenzie,  who  was  Lady  Westmeath's  own  maid,  is 
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the  principal  witness  to  the  early  part  of  the  history:  she  had  lived  in 
the  father's  (Lord  Salisbury's)  family  from  her  Ladyship's  childhood, 
and  accompanied  her  when  she  married:  she  was,  of  course,  much  at- 
tached to  her  mistress,  and  has  a  strong  bias  in  her  favour;  but  she  gives 
her  evidence  with  considerable  fairness,  and  is  corroborated  and  confirm- 
ed in  most  of  what  she  states.  She  gives  the  following  account  of  the 
earlier  part  of  the  cohabitation: — '<  About  twenty-six  years  ago  she  went 
to  live  in  Lord  Salisbury's  family,  and  lived  there  till  Lady  Westmeath 
married,  in  1812,  when  she  went  to  live  with  her  as  her  maid.  In  1814 
deponent  mar;*ied;  then  became  the  housekeeper  at  Clonyn;  and  so  con- 
tinued till  1819,  when  she  and  her  husband,  who  was  also  in  Lord  West- 
meath's  service,  were  dismissed  by  his  Lordship.  In  1812,  and  begin- 
ning of  1813^  tiie  parties  resided  partly  at  Black  Rock,  near  Dublin; 
parUy  at  Hatfield.  In  May,  1813,  they  went  to  reside  at  Clonyn,  and 
continued  there  till  September,  1815,  when  they  came  to  England,  in 
their  way  to  Paris,  leaving  deponent  at  Clonyn  with  the  child  under  her 
care.  At  Black  Rock  and  Hatfield  she  observed  Lady  Westmeath  at 
times  apparently  unhappy,  but  she  witnessed  no  quarrel,  and  heard  no 
improper  language  by  Lord  Westmeath.  Observing  that  Lady  West- 
meath continued  unhappy,  deponent  took  an  opportunity  of  speaking  of 
it  to  her  Ladyship,  who  referred  it  to  the  behaviour  of  Lord  Westmeath 
to  her,  but  begged  the  deponent  would  not  mention  it  They  had  not 
been  long  at  Clonyn,  when  money  for  housekeeping  was  not  to  be  had; 
Lady  Westmeath  was  literally  without  money  for  months  together. 
She  cannot  depose  that  Lord  Westmeath  positively  refused  to  let  her 
have  it,  but  Lady  Westmeath  was  continually  fretting  about  it.  De- 
ponent has  heard  her  beg  him  to  let  her  have  some;  and  say  that  if  he 
would  but  let  her  have  her  pin-money  she  should  not  be  so  distressed  as 
she  then  was.  When  tea  and  sugar,  and  such  articles,  were  wanted  from 
Dublin,  there  was  no  money  to  send  for  them,  and  Lady  Westmeath 
has  gone  without  them:  she  lived  for  economy  whenever  Lord  West- 
meath was  from  home  as  poor  as  any  poor  person  could;  and  when  she 
asked  his  Lordship  for  money  he  abused  her;  deponent  has  heard  him. 
On  such,  and  other  occasions,  deponent  has  heard  him  'call  her  a 
damned  bitch,  and  say  he  would  kick  her  to  hell."  These  surely  are 
words  of  menace.  ^' He  put  himself  into  most  violent  passions;  he  was 
more  like  a  madman  than  a  reasonable  being."  Here  is  turbulent  pas- 
sion, not  under  his  own  control!  **  Deponent  never  knew  of  any  pro- 
vocation Lady  Westmeath  ssLve  him:  she  wished  for  a  quiet  life;  and 
deponent  has  known  her  to  leave  the  room,  to  avoid  any  thing  unplea- 
sant, when  he  was  inclined  to  quarrel.  Lady  Westmeath  is  a  quick- 
tempered woman,  and  when  irritated  would  show  it:  but  she  was  never 
inclined  to  quarrel,  and  never  began,  by  giving  any  provocation,  to  de- 
ponent's knowledge." 

She  then  mentions  **  her  misery  for  want  of  fuel,  and  from  the  wretch- 
edness of  the  place;  that  she  bore  it  with  great  fortitude;"  adding,  <<that 
if  Lord  Westmeath  had  been  kind  to  her,  and  whenever  he  was  good 
tempered,  she  did  not  care  what  she  put  up  with." 

Here  then  if  the  witness  be  credited,  is  harsh  treatment,  unnecessary 
privations,  words  not  only  of  reproach^  but  of  menace:  while,  on  the 
part  of  the  wife,  there  is  forbearance— no  provocation.  She  is  not  the 
prior  Imdens,  but  shows  every  disposition  to  endure  her  privations  with 
patience,  <<  if  bis  Lordship  would  but  be  kind. "    The  want  of  money 
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will  however  be  founds  in  Lady  Westmeath's  apprehension  and  belief^ 
to  have  been  connected  with  another  very  galling  circumatance,  which 
will  presently  be  noticed. 

That  there  were  quarrels  at  this  time,  and  that  Lord  Westmeath  ad* 
mitted  himself  to  be  the  aggressor,  and  the  person  to  blame  in  these 
quarrels,  is  confirmed  by  Mr.  Wood,  the  near  neighbour  of  the  family 
(Kossmead,  his  residence,  being  about  a  mile  and  a  half  from  Clonyn), 
who  is  appealed  to  and  called  in  as  the  friend  and  intercessor  of  Lonl 
Westmeath.  He  is  considered  as  his  friend  throughout  the  transaction, 
and  during  all  the  cohabitation  of  these  parties,  or,  at  least,  he  ceased 
only  to  be  so  just  at  its  very  conclusion.  He  commences,  at  all  events, 
as  the  friend  of  Lord  Westmeath.  if  he  became  at  length  the  friend 
and  protector  of  Lady  Westmeath,  what  is  the  inference?  Why,  the 
eonduct  of  Wood  bears  testimony  that  Lord  Westmeath  was  the  ofiTend- 
ing  party.  It  is  true,  however,  that  at  the  time  of  giving  his  evidence 
Lord  Westmeath  was  imprisoned  at  his  suit  That  he  was  obliged  to 
prosecute  Lord  Westmeath  for  conduct,  the  particulars  of  which  do  not 
appear,  is  no  reason  why  his  testimony  should  be  discredited:  a  prose* 
cutor^s  own  evidence  is  received  in  direct  proof  of  the  injury  for  which 
be  prosecutes.  Mr.  Wood  is  under  some  degree  of  bias,  and  is  to  be 
listened  to  with  care,  particularly  in  matters  of  mere  opinion;  but  he  is 
credible  in  regard  to  the  facts  to  which  he  deposes,  and,  besides,  he 
is  fully  corroborated. 

There  being  then  no  l9u£Scient  ground  for  objection  to  this  gentleman^s 
testimony,  I  find  him  stating,  ^*  tibat  he  was  from  time  to  time  called  on 
by  Lord  Westmeath  to  interfere  on  his  behalf,  and  to  intercede  for  him, 
and  to  prevail  on  her  Ladyship  to  overlook  his  aggressions.  Lord  West- 
meath uniformly  acknowledging  that  he  had  misconducted  himself.'' 
I  shall  have  occasion,  presently,  to  refer  to  Mr.  Wood's  evidence  more 
in  detail,  and  to  see  how  he  is  confirmed. 

Lord  Westmeath  being  sometimes  in  Dublin,  during  the  year  1813, 
his  wife  wrote  to  him  constantly.  Fourteen  of  her  letters  of  that  year 
are  exhibited;  they  are  written  in  the  terms  and  tone  of  an  afiectionafee 
wife,  and  they  are  relied  upon  as  a  disproof  of  the  facts  deposed  to.  To 
me  they  appear  in  no  degree  inconsistent  with  occasional  quarrels,  and 
fairly  to  bear  a  construction  very  difierent  from  that  which  has  been 
attempted  to  be  put  on  them,  and  not  discreditable  to  Lady  Westmeath. 
In  that  view,  they  would  tend  to  show  her  good  sense  and  good  disposi- 
tion in  making  no  allusion  to  those  occasional  acts  of  harshness;  and  to 
evince  that  by  conciliating  conduct  she  hoped  to  soften  the  violence  of 
her  husband's  temper.  This  rather  seems  the  true  view  of  them  when 
connected  with  other  parts  of  the  case. 

The  transactions  of  the  early  paat  of  the  following  ye«up,  1814,  be- 
come more  material.  Besides  the  endurance  of  many  privations  dur- 
ing the  severe  winter  of  1813-14,  when  in  a  state  of  advanced  preg- 
nancy, an  act  of  personal  violence  occurs  which  is  thus  deposed  to  by 
Mackenne  on  the  seventh  article: — ^About  a  month  before  Lady  West- 
meath's  confinement,  Lord  Westmeath  called  deponent  up,  about 
four  o'clock  one  morning,  to  go  to  Lady  Westmeath;  when  deponent 
went.  Lady  Westmeath  was  lying  in  bed,  and  Lord  Westmeath  stand- 
ing by  in  his  dressing  gown:  deponent  asked  Lady  Westmeath  if 
she  was  taken  ill:  she  said.  No;  but  that  Lord  Delvin  had  beeit  beat- 
ing her,  and  had  kicked  her  in  the  side;  and  she  complained  of  being 
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in  pain  from  it  Lord  Westmeatii  then  said,  Emily,  you  provoked 
me  to  do  it  Lady  Westmeath  looked  at  him,  but  said  nothing  to  him; 
but  asked  deponent  why  she  had  come?  Deponent  said,  Lord  Delrin 
had  called  her.  Lady  Westmeath  said,  she  might  go  to  her  own  room 
again.  Lord  Westmeath  appeared  by  his  manner,  when  he  called  her, 
to  be  frightened. ''  An  admission  of  the  truth  of  the  charge  is  here  then 
necessarily  implied  from  his  observation,  ^<  You  provoked  me  to  do  it" 
It  is  true  that,  when  he  has  done  it,  he  himself  is  frightened,  aiid  calls 
the  maid;  but  he  in  effect  Admits  that  her  statement  is  correct  How 
nneovernable  must  be  the  passions  of  a  husband  who,  scarcely  a  month 
before  his  wife's  confinement  of  her  first  child,  can  be  hurried  away  to 
such  an  outrage:  it  requires  no  definition  of  cruelty  to  pronounce  this  to 
be  an  act  of  aggravated  cruelty.  <^  You  provoked  me  to  do  it:*'  no  pro-  -^ 
vocation  could  justify  or  palliate  it  It  will  hereafter  be  seen  what  calls 
forth  similar  inflictions  of  personal  violence,  when  witnesses  are  actually 
present  at  the  commencement  of  the  quarrel.  It  may  also  be  proper  at 
this  stage  to  enquire,  what  is  suggested,  on  the  part  of  the  husband,  as 
the  sort  of  provocation  given  by  the  wife  to  excite  him  to  ill  treat  her. 

It  appears  that,  before  the  marriage,  Lord  Westmeath  had  two  natural 
children.  This  was  not,  at  that  period,  communicated  to  his  intended 
wife,  as  in  candour  as  well  as  in  prudence  it  ought  to  have  been.  He 
did  worse  than  entirely  conceal  it;  for  that  might  have  been  imputed  to 
a  feeling  of  delicacy:  he  conmiunicated  one  half  of  it;  he  desired  her 
brother,  then  Lord  Cranborne,  to  mention  it  to  her,  that  he  had  a  natural 
child;  not  informing  even  him  that  he  had  two.  The  wife,  however, 
afterwards  discovered  the  fact  This  showed  contrivance  and  .deception, 
as  well  as  concealment;  and  he  asserts,  that  she  was  constantly  reproach* 
ing  him  because  he  had  two  natural  children,  instead  of  one  only.  This 
assertion,  again,  is  only  half  the  truth;  or,  rather,  it  is  much  less  than 
half  the  truth.  She  complained,  that  he  had  one  of  those  children  whilst 
paying  his  addresses  to  her;  she  complained,  that  he  had  kept  up  a 
clandestine  communication  with  this  woman  (a  married  woman)  and 
her  children,  even  after  his  marriage;  she  complained,  that  a  consider* 
able  part  of  his  income,  instead  of  being  employed  on  its  legitimate  ob- 
jects, namely,  to  provide  for  the  comfort  of  his  pregnant  wife  during 
the  severe  winter,  was  diverted  in  an  unreasonable  degree,  to  the  sup- 
port of  this  woman  and  her  children.  What  could  be  more  galling 
and  even  heart-breaking  to  an  attached  wife,  than  the  belief,  or  even 
0un>icion,  that  such  was  the  case? 

Mackenzie,  to  the  eleventh  interrogatory,  answers;  **  Lady  West- 
meath did  sometimes  talk  to  the  respondent  about  these  two  illegitimate 
children,  unburdening  her  mind;  for  she  was  very  unhappy  about  them 
and  their  mother.''  Lord  Salisbury,  to  the  tenth  interrogatory,  says; 
<<  Lady  Westmeath  has  used  very  strong  language  in  speaking  of  Lord 
Westmeath,  in  consequence  of  the  deception  practised  upon  her  by  him, 
in  having  concealed  a  part  of  the  truth  from  her;  and  her  belief  that  fur- 
ther deception,  respecting  the  mother  of  these  children  and  his  lordship's 
connection  with  her,  was  still  practised."     To  remonstrate  on  this  sup-    'h 

?08ed  violation  of  her  husband's  duties  was  natural,  and  was  justifiable, 
'he  evidence  sufficiently  proves,  indeed  Lord  Westmeath's  own  letters 
show,  that  she  had  some  foundation  at  least  to  make  remonstrances, 
without  any  very  great  proneness  to  jealousy. 
The  temper  of  this  lady  is  suggested  to  be  extremely  violent;  and  it 
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should  seem  that,  when  irritated,  she  could  express  herself  with  warmthi 
and  eyen  bitterness  and  acrimony,  for  she  was  not  insensible  to  injuries 
and  to  insults;  but  she  had  considerable  self-command,  and  her  natural 
temper  and  disposition  are  described  as  being  good:  so  say  those  who 
know  her  best,  and  upon  interrogatories  put  to  them  by  Lord  West- 
meath. 

Lord  Salisbury,  to  the  seventh  interrogatory,  replies,  **  Lady  West- 
meath  is  of  an  amiable  and  easy  temper;  under  circumstances  of  serious 
provocation  she  manifests  great  warmth,  even  to  violence  of  temper;  but 
not  otherwise/'  So  Mr.  Sheldon,  to  t)ie  fifth  interrogatory;  ^^Lady 
Westmeath^is  not,  to  the  respondent's  knowledge  or  belief,  a  woman  of 
a  most  violent  and  ungovernable  temper;  she  is  warm-tempered,  but  not 
an  ill-tempered  warmth;  she  is  a  woman  of  a  very  ardent  and  anxious, 
but  afTectionate  disposition,  capable  of  being  irritated  by  ill-usage;  she 
is  naturally  of  a  most  amiable  disposition;  she  has,  in  the  deponent's 
presence,  reproached  Lord  Westmeath  with  considerable  acrimony,  but 
it  was  done  with  more  of  dignity  than  violence;  though  the  respondent 
has  seen  her  evince  considerable  irritation  towards  her  husband,  not  un- 
provoked, as  he  believes." 

The  Rev.  William  Stephens,  Lord  Westmeath's  agent,  gives  nearly 
the  same  description  of  her  temper,  in  answer  to  the  seventh  interroga- 
tory:  **  He  has  seen  violence  of  temper  displayed  by  Lady  Westmeath 
on  the  occasion  of  her  complaints  against  Lord  Westmeath,  under  her 
sense  of  his  ill-treatment;  he  has  heard  her  express  herself  in  strong 
terms  of  contempt  of  what  had  been,  to  respondent's  knowledge.  Lord 
Westmeath's  conduct,  and  which  could  not  but  excite  the  feeling  in  her 
mind." 

It  may  be  gathered  from  the  general  result  of  the  evidence,  and  of 
the  facts,  that  these  several  accounts  are  not  an  unfair  representation  of 
Lady  Westmeath's  character  and  tone  of  mind.  I  shall  not  state  the 
opinion  of  the  servants,  but  their  conduct  speaks  to  the  same  effect 
They  live  long  with  her,  and  are  attached  to  her.  Her  own  maids, 
three  in  succession,  live  with  her  till  they  marry,  nearly  three  years 
each.  I  see  nothing  of  a  fretful,  peevish,  and  worrying  temper  in  her 
letters,  still  less  of  a  perverse  and  ilialicious  disposition,  that  took  de- 
light in  irritating  and  provoking  a  husband  without  cause.  Behaviour 
which  wounded  her  mind  in  its  tenderest  and  best  feelings — ^in  her  af- 
fections as  a  wife— in  her  fondness  as  a  mother — afflicted  her  acutely; 
and  she  had  spirit  to  remonstrate  upon  mal-treatmeni,  and,  when  it  was 
aggravated  by  repetition,  she  had  firmness  and  resolution  to  insist  upon 
redress  and  protection:  but  in  all  these  letters,  in  1813,  and  the  begin- 
ning of  1814,  (and  the  fact  is  particularly  deserving  of  my  attention,) 
there  is  no  reference  to  complaints  or  quarrels,  no  spiteful  allusion  to 
the  subjects  even  that  hurt  her  most— to  this  woman  and  her  children. 

I  will  proceed,  then,  to  the  charge  in  the  eighth  article,  of  all-treat- 
ment during  her  confinement,  in  May  1814.  This  is  not  deposed  to  by 
Mackenzie;  it  probably  passed  only  between  the  parties  themselves; 
and  in  contradiction  to  it,  or  at  least  its  probability,  are  produced  Dr. 
Barlow,  the  accoucheur,  Uie  nurse,  and  one  of  the  servants  (the  cook)  at 
Clonyn.  They  can  only  speak  negatively,  "that  nothing  of  the  sort 
passed  to  their  knowledge;"  but  they  also  say  affirmatively,  "that  Lord 
Westmeatli  was  a  most  attentive,  tender  husband,  and  that  they  seemed 
the  happiest  couple  that  could  be  imagined."     At  such  a  time,  if  ever. 
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at  the  birth  of  a  first  child,  there  would  be  a  mutual  kindness,  and  the 
fondest  afTection.  But  what  in  reality  did  take  place  during  even  this 
very  period? — The  very  conduct  imputed.  Direct  evidence  could  not 
be  expected,  but  it  is  proved  by  the  subsequent  admission  of  Lord  West- 
meath,  confirmed  by  his  own  letters.  In  1815,  Lady  Westmeath  dis- 
tinctly accused  her  husband  of  these  facts,  and  he  as  distinctly  admitted 
them. 

Mr.  Wood,  to  the  twelfth  article,  deposes:  "  He  remembers,  in  par- 
ticular, she  gave  an  account,  that  about  a  fortnight  after  she  was  brought 
to  bed,  he  had  threatened  to  disinherit  her  child,  and  to  settle  his  for- 
tune upon  his  brother  by  the  half-blood;  his  discontent  and  anger  at  her 
not  suckling  her  child,  and  his  unkindness,  violence,  and  cruelty  to  her/' 
— ^*  During  this  time  Lord  Westmeath  was  walking  up  and  down  the 
room,  apparently  a  good  deal  annoyed  by  the  recital,  striking  his  head 
occasionally,  but  he  acknowledged  distinctly  the  truUi  of  all  she  said.'' 

But  that  Lord  Westmeath  made  such  an  admission  does  not  depend 
upon  either  the  credit  or  the  recollection  of  Mr.  Wood;  it  results  from 
his  own  letters.  In  letter  No.  30,  Lady  Westmeath  thus  writes  to 
Lord  Westmeath,  in  September  1817:  "When  my  child  was  twelve 
hours  in  the  world,  you  told  me,  ^  you  would  be  damned  if  you  gave 
twenty-five  guineas  a  year  to  a  bitch  of  a  nurse.  Why  the  devil  could 
I  not  nurse  her  myself?'  though  the  doctor  told  you  I  was  unable. 
Three  weeks  after,  the  child  was  to  be  disinherited,  and  settle  every 
thing  upon  Thomas^  you  took  possession  of  my  pin-money;  would  turn 
me  out  of  doors  if  I  dared  to  insist  upon  having  it." 

Lord  Westmeath's  letter.  No.  5,  is  in  answer: — "Then  was  the  folly 
of  my  saying  I  would  disinherit  Rosa.  You  can  call  it  by  any  other 
name,  though  I  was  a  brute  to  say  it  Then  there  was  my  saying,  in 
passion,  I  would  turn  you  out  of  doors.  If  I  was  to  qualify  the  bruta- 
lity of  such  expressions,  I  should  not  be  sensible  of  the  light  in  which 
I  cannot  deny  they  deserve  to  be  seen." 

To  what  does  this  answer  amount?  He  admits  the  fact;  he  does  not 
deny  the  time  at  which  it  took  place;  he  himself  denominates  it  an  act 
of  brutality.  The  ignorance  of  this  event  by  Dr.  Barlow,  by  the  nurse, 
and  still  more  by  Mackenzie,  only  shows  Lady;Westmeath's  forbear- 
ance, and  her  wish  to  bear  her  wrongs  secretly  and  in  silence.  But  ^ 
here  again,  how  ungovernable  must  have  been  the  temper  of  that  hus- 
band, who  at  such  a  time,  would  resort  to  such  heart-breaking  men- 
aces. 

Puring  the  subsequent  part  of  the  year  1814,  acts  of  violence,  depo- 
sed to  by  Mackenzie,  are  necessary  to  be  stated.  She  thus  deposes,  on 
the  ninth  and  tenth  articles.  After  relating  that  the  parties  went  to 
Dublin  after  the  confinement;  that  they^staid  at  Leinster  House,  his 
Grace  being  absent;  that  they  went  out  one  day  to  dine  at  the  house  of 
the  late  Lord  Westmeath  in  the  same  street;  that  she  was  present  when 
Lord  Westmeath  returned,  and  ordered  his  wife's  clothes  to  be  packed 
up,  saying,  that  horses  would  be  at  the  door  early  the  next  morning  to 
quit  Dublin;  and  when  they  came  home  in  the  evening  she  saw  that 
there  had  been  something  amiss;  she  proceeds: — ^<  At  an  early  hour  in 
the  morning  Lord  Westmeath  came  to  her  and  called  her  up,"  in  the 
meantime  Lady  Westmeath  had  fastened  her  own  door,  "  Lord  West- 
meath stood  at  it  for  as  much  as  an  hour  and  a  half:  he  called  to  Lady 
Westmeath  to  let  him  in,  aqd  promised  he  would  not  beat  her  any  more. 
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At  last  she  did  open  the  door,  and  he  went  into  his  own  room.  In  a 
little  time  deponent  heard  Lady  Westmeath  scream  out  *  Murder/  upon 
which  deponent  went  into  their  room;  they  were  both  out  of  bed,  and 
just  as  deponent  went  in  he  was  about  to  strike  her  Ladyship.  Depo- 
nent stepped  in,  and  saved  her  for  that  time.  Deponent  said,  <  words 
were  bad  enough  without  blows;'  but  he  was  swearing  at  and  abasing 
Lady  Westmeath,  and  talking  so  fast  deponent  could  not  well  know 
what  he  said.  Lady  Westmeath  then  said  *  he  had  been  beating  her 
again;'  he  did  not  deny  its  she  mentioned  where  he  had  struck  her:  de- 
ponent succeeded  at  length  in  quieting  him;  prevailed  on  them  to  go  to 
bed,  and  left  them." 

To  the  tenth  article  she  deposes: — '<  On  the  following  morning  Lord 
Westmeath  went  to  get  some  lotion,  and  for  several  days  it  was  applied, 
two  or  three  times  a  day,  by  deponent,  to  a  severe  bruise,  where  Lady 
Westmeath  said  before,  that  he  had  struck  her  on^the  breast  It  was  a 
very  serious  bruise,  at  first  black,  after  a  time  all  kind  of  colours.  She 
remembers  making  a  thick  handkerchief  to  hide  it,  when  they  were  go- 
ing to  the  Duke  of  Leinster's  country  house.  Lady  Westmeath  was 
for  some  time  in  great  alarm,  fearing  it  would  end  in  a  cancer;  and  the 
blow  was  enough  to  excite  such  an  apprehension."  These  facts  require 
no  comment,  and  can  receive  no  exaggeration  -nor  aggravation.  Here 
is  beating,  and  beating  a  second  time,  in  breach  of  a  recent  promise; 
and  here  is  personal  <^  violence,"  of  that  sort,  as  not  merely  to  hurt 
and  injure  the  person,  but  to  endanger  health,  and  even  life*  Lord 
Westmeath's  answers  to  some  of  these  articles  are  not  immaterial.  The 
Court  would  willingly  suppose  that,  in  respect  to  some  of  his  answers, 
his  mind  was  so  obscured  by  fury  and  rage,  that  he  did  not  accurately 
remember  all  the  circumstances;  he  admits,  in  the  seventh  article,  <<that 
on  one  occasion  he  had  slightly  slapped  his  wife's  &ce:"  that  article  is 
confined  to  a  transaction  before  her  confinement,  and  he  may,  understand 
the  answer  to  be  limited  to  facts  pricnr  to  that  period;  but  how  does  he 
answer  to  the  substantive  acts  of  violence,  particularly  to  those  laid  in 
the  ninth  and  tenth  articles,  when  Lady  Westmeath  screamed  out 
<<  Murder,"  and  brought  back  Mackenzie  a  second  time  to  her  assist- 
ance, and  when  the  severe  blow  on  the  breast  had  been  given?  The 
ninth  article  pleads  the  first  beating;  and  then  goes  on,  <<  that  shortly 
after  Lord  Delvin  again  quarrelled  with  his  wife,  used  most  violent  lan- 
guage to  her,  and  attempted  to  smother  her  with  the  pillows;  that  she 
screamed  out  for  help,  and  her  cries  brought  Sarah  Mackenzie  to  her 
assistance."  Mackenzie,  as  already  shown,  speaks  to  hearing  the  cry 
of  <<  Murder,"  to  going  to  Lady  Westmeath's  assistance,  and  to  tl^ 
other  circumstances,  stated  above  from  her  deposition,  but  she  can  say 
nothing  respecting  the  use  bf  the  pillows.  How,  llien,  does  Lord 
Westmeath  palliate  this  in  his  own  answers?  *^  That  Lady  Westmeath 
having  used  insulting  conduct  and  behaviour  towards  him  immediately 
on  retiring  to  bed,  he  admits  that,  in  his  anger,  on  the  impulse  of  his 
wounded  feelings,  and  not  with  an  intention  of  injuring  her,  he  did  for 
a  moment,  but  without  violence,  place  a  pillow  over  the  face  of  his  said 
wife>  but  instantly  took  it  away." 

To  the  tenth  article  he  says,  <<  that  Lady  Westmeath  having  com- 
plained that  he  had  hurt  her  neck,  he  did  apply  to  Mr.  Crampton,  a 
surgeon;  and  admits,  that  in  order  to  conceal  from  Mr.  Crampton  the 
manner  in  which  she  had  received  the  imagined  injury,  he  did,  at  the 
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suggestion  jof  his  wife^  tell  Mr.  Crampton  she  had  fallen  against  an  im^ 
penal,  or  table.  He  admits  that  Mr.  Crampton  prescribed  a  lotion  to 
be  used.'' 

Here  then  is  a  confession  of  personal  violence  in  return  for  words;  of 
personal  violence  of  an  extraordinary  sort;  '<  in  his  anger/'  putting  a 

Eillow  over  her  face— the  effects  are  such  as  to  require  medical  aid — the 
low  is  so  severe  as  to  bear  the  appearance  of  a  fall  against  an  imperial. 
If  the  false  representation  of  the  source  of  the  injury  was  the  sugges- 
tion of  the  wife,  it  only  serves  to  evince  the  great  forgiveness  of  her 
disposition,  her  long  forbearance,  and  her  desire  not  to  expose  her  hus- 
band. 

These  answers  go  far  to  corroborate  and  give  credit  to  the  evidence 
of  Mackenzie.  That  witness,  on  the  eleventh  article,  states,  that  they 
went  for  a  few  nights  to  the  Duke  of  Leinster'a  country  house  at  Car- 
ton; and  then  goes  on,  ^'In  the  course  of  the  night,  or  early  in  the 
morning,  deponent  was  awoke  by  Lady  Westmeath's  running  into  her 
room,  followed  by  Lord  Westmeath;  she  was  flying  from  him,  and  he 
was  coming  after  her  to  take  her  back  to  her  own  bed;  she  said  she 
would  not  return;  she  told  deponent,  'that  he  had  been  beating  her;'  he 
desired  her  to  come  back;  she  said  'she  was  afraid;'  he  continued,  first 
ordering,  and  then  begging,  her  to  return;  and  saying, '  that  the  servants 
would  hear  them,  and  that  he  would  not  touch  her  again,  if  she  would 
come  back.'  Lady  Westmeath  was  apparently  very  much  frightened  at 
first  At  length  she  consented  to  return;  they  went  back,  and  depo- 
nent with  them.  The  water  jug  had  plainly  been  emptied  in  the  fire, 
which  had  been-  so  put  out;  the  bed  was  in  confusion;  the  clothes  all 
pulled  off  and  lying  on  the  floor:  deponent  put  that,  to  rights  for  them^ 
and  then  left  them."  These  repeated  acts  of  furious  violence  prove  the 
character  of  his  temper,  on  the  point  already  noticed. 

This  concludes  the  transactions  of  1814,  and  the  confirmation  of  this 
witness  will  appear  in  the  sequel.  Lady  Westmeath's  letters  in  the  re- 
maining part  of  this  year,  1814,  are  not  very  material:  only  two  are  ex- 
hibited, couched  in  the  ordinary  style  of  a  wife  to  a  husband,  thougIi> 
even  here,  the  letter  of  the  14th  of  August,  shows  there  had  been  disa- 
greements; for  she  says,  ''you  know  very  well,  when  we  are  friends,  I 
never  neglect  writing  to  you:"  agreeing  therefore  with  Mackenzie  and 
Wood,  that  at  all  times  they  had  not  been  friends. 

Under  these  injuries,  personal  and  mental,  that  Lady  Westmeath's 
health  should  have  suffered,  is  not  extraordinary;  it  is  difficult  to  show 
the  cause  of  ill  health;  it  certainly  does  not  follow  that  because  j90^/  hxCf 
therefore  j9ro^/er  tisac;  but  here  is  the  &ct,  that  her  health  was  affected^ 
and  that  she  went  to  Dublin,  in  1815,  for  medical  advice,  and  was  there 
under  the  care  of  three  medical  sentlemen.  It  is  not  probable,  with  her 
desire  for  secrecy,  that  she  should  communicate  the  cause  of  her  illness, 
even  to  her  medical  attendants,  and  in  writing  to  her  husband  whilst  she 
was  upon  terms  with  him,  and  both  were  cool  and  apart,  it  would  have 
been  ungenerous,  as  well  as  imprudent,  to  have  referred  her  indisposition 
to  bis  treatment  Making  light  of  her  illness,  and  saying,  "  there  was 
not  much  the  matter  with  her,"  will  bear  an  interpretation  creditable  to 
her  judgment  and  forbearance;  but  the  evidence  of  Lord  Westmeath's 
friend  Mr.  Wood,  unless  all  credence  is  denied  to  it,  gives  a  different  ac- 
count of  her  state  of  health. 
During  1815,  the  same  species  of  differences  seem  to  have  continued. 
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and  she  began  at  length  to  entertain  serious  thoughts  of  a  separation.  In 
her  letters  of  April,  1815,  there  are  these  passages:  — No.  21  is  dated 
April  3,  1815;  and  it  appears  from  it  that  they  had  not  been  friends,  and 
that  some  discussion  respecting  the  woman  and  her  children  had  taken 
place:  it  however  begins  kindly — "I  do  not  know,  my  dear  friend,'* 
and  afterwards  proceeds:  "  So  much  the  better  if  you  have  not  received 
my  last,  it  would  not  have  given  you  pleasure.  I  hope  to  hear  from 
you  to-morrow,  that  you  are  in  good  health,  and  that  the  detestable  sub- 
ject will  be  at  an  end  between  us  until  your  return.  It  will  depend  en- 
tirely upon  yourself  whether  we  are  for  the  future  to  live  peaceably  and 
happy  together;  and  indeed,  if  you  do  not  entirely  get  rid  ot  the  whole  of 
that  infamous  gang,your  good  sense  must  tell  you,thatit  is  impossible  for  us 
to  live  together  without  making  ourselves  miserable.  If  I  were  indifferent, 
or  if  I  desired  that  you  should  have  your  objects  and  engagements  sepa- 
rately from  mine,  I  should,  indeed,  be  more  of  a  Madame  Commode: 
but  as  you  know  well  that  I  have  no  other  object  in  the  world  than  you, 
I  cannot  endure  such  a  want  of  sincerity  towards  me.  I«must  have  all 
or  nothing.  You  know  my  opinion  in  regard  to  your  conduct  before 
marriage;  and  God  knows  that  that  discovery  was  sufficiently  afflicting 
to  me,  without  having  further  to  discover  all  that  has  since  passed  in 
that  respect;  but  let  us  make  an  end  of  it: — you  have  been  the  ^upe  of 
two  wretches,  the  very  dregs  of  mankind,"  [it  appears  that  the  woman 
had  a  husband],  ''and  you  and  I  have  very  nearly  become  the  victims  of 
our  enemies,  high  and  low,  and  this  ought  to  be  a  lesson  for  us  never  to 
disguise  any  thing. '*  She  then  goes  on  with  affectionate  cordiality,  giv- 
ing an  account  of  herself  and  her  daughter,  expressing  anxiety  about  his 
health  and  safety,  and  adding,  ''  If  any  thing  should  happen  to  you,  re- 
collect that  Rosa  and  myself  are  beggars."  Lord  Westmeath's  father 
was  now  dead. 

In  the  letter,  dated  April  8,  1815,  there  is  the  same  disposition  to 
kindness;  but  the  same  marks  of  her  strong  sense  of  injustice  that  are 
not  discreditable  to  her.  An  intermediate  letter  had  passed,  to  which 
this. seems  to  be  the  answer. 

''  My  dear  friend.  Much  obliged  by  the  letter  I  received  yesterday. 
I  am  very  glad  that  you  received  mine,  and  that  you  wish  to  live'peace- 
ably  together.  I  assure  you,  my  dear  friend,  that  it  is  only  when  you 
break  my  heart,  and  mortify  me  to  the  quick,  that  I  have  any  intention 
of  abandoning  you;  knd  put  yourself  in  my  place,  is  it  not  enough  to 
have  had  the  mortification  of  discovering  that  you  are,  by  no  means, 
what  I  believed  you  to  have  been  before  marriage,  without  having  to 
blame  you  for  your  conduct  after  it?"     The  remainder  of  the  letter  is 

civil. 

There  is  nothing  in  these  letters  inconsistent  with  Lady  Westmeath's 
case,  or  to  her  disadvantage,  either  as  regards  her  temper,  understanding, 
or  right  feeling.  Her  resentment  is  expressed  as  an  honourable  and  in- 
jured wife  would  express  it;  she  indulges  in  no  terms  of  violence  or 
reproach,  and  is  ready  to  forgive  if  the  injuries  cease,  and  are  not  re- 
newed. She  does  not,  it  is  true,  advert  to  acts  of  personal  violence;  but, 
to  a  woman  of  such  mind  and  character,  personal  violence,  inflicted  in  a 
moment  of  passion  and  irritation,  would  be  easily  overlooked,  forgiven, 
and  almost  forgotten  as  soon  as  suffered:  but  mental  injuries,  such,  to  use 
her  own  expression, ''  as  broke  her  heart,  and  mortified  her  to  the  quick," 
would  sink  deepest  in  her  mind.    Notwithstanding  these  sentiments,  in 


2  Haggard^  Supp.  1.  SSI 

other  parts  of  this  very  tetter,  she  expresses  herself  in  terms  of  kindness^ 
conciliation  and  friendship,  and  appears  regardful  of  his  health  and  safety; 
so  that  her  writing  kindly  is  no  disproof  of  her  feeling  injuries  keenly. 
In  September  in  that  year,  1815,  the  parties  were  coming  over  to 
England,  intending  to  proceed  to  France,  accompatnied  by  Miss  Wood, 
the  daughter  of  their  neighbour  and  friend  at  Rossmead.     Before  they 
teft  Dublin,  a  discussion  respecting  their  differences  took  place  at  the 
Waterford  Hotel;  and  Mr.  Wood,  as  he  had  done  on  former  occasions, 
acted  as  mediator  between  them,  and  gives  the  following  account  of  that 
interview.  "In  September,  1815,  deponent  went  to  Dublin,  a  visit  to,  the 
Continent,  being  contemplated  by  the  parties,  accompanied  by  deponent's 
daughter.     Lord  and  Lady  Westmeath  were  at  the  Waterford  Hotel. 
There  was  at  that  time  a  serious  misunderstanding  between  them,  and 
Lady  Westmeath  was  threatening  that  she  would  proceed  against  him, 
and  apply  for  a  legal  separation.    Lady  Westmeath  enumerated  various 
instances  of  grievous  ill  treatment  and  cruelty;  the  principal  features 
were  some  particular  acts  of  violence.     He  remembers,  in  particular, 
she  gave  an  account^  that  about  a  fortnight  after  she  was  brought  to  bed,  he 
had  threatened  to  disinherit  her  child,  and  to  settle  his  fortune  upon 
his  brother  by  the  half  blood;  his  discontent  and  anger  at  her  not  suck- 
ling her  child;  and  his  unklndness,  violence,  and  cruelty  to  her.     She 
mentioned  his  having  beaten  her  several  times;  in  particular,  she  gave 
an  account  of  a  violent  beating  he  had  given  her  at  Leinster  House:  she 
described  it  as  of  a  nature  that  she  was  severely  bruised,  and  that  she 
carried  the  marks  for  a  long  time,  and  that  he  himself  had  gone  the 
next  morning  to  Surgeon  Crampton,  and  had  procured  a  lotion,  under 
pretence  that  she  had  fallen  against  an  imperial;  that  the  marks  con- 
^nued  so  that  she  was  obliged  to  wear  something  to  cover  them.''  This 
is  a  complete  corroboration  of  Mackenzie.     ^*  She  also  upbraided  him 
with  not  having  made  the  promised  settlement  on  the  children^  as  he 
had  pledged  himself  to  do  oa.the  death  of  his  father.  During  this  time, 
Lord  Westmeath  was  walking  up  and  down  the  room,  apparently  a 
good   deal  annoyed  by  die  recital,  striking  his  head  occasionally,  but 
acknowledged  distincdy  the  truth  of  all  she  said.     He  did  express  re* 
gret  and  contrition  for  bis  conduct,  and  his  wfsh  to  make  her  amends: 
and  he,  in  a  very  serious  manner,  promised  that  he  would  fulfil  his  en- 
gagements in  regard  to  the  settlements,  and  that  he  would  never  repeat 
his  ill-treatment  of  his  wife.    Upon  this  a  reconciliation  took  place,  and 
he  left  them  reconciled."    If  then  the  witness  is  to  be  believed,  and  I 
have  already  said  I  see  no  reason  for  disbelieving  him,  his  evidence  is 
in  unison  with  Mackenzie's  account;  and,  what  is  more  decisive,  it  is 
confirmed  and  admitted,  not  only  by  Lord  Westmeath's  whole  conduct, 
but  by  his  own  letters.     Here  had  been  acts  of  cruelty  committed  suf- 
ficient to  entitle  her  to  a  separation,  if  then  demanded;  but  throush  the 
kind  offices  of  Mr.  Wood;  from  affection  for  her  child,  and,  probably, 
affection  for  her  husband  not  extinguished,  she,  with  laudable  forbearance, 
agreed  to  be  reconciled. 

Before  the  visit  to  France,  Lord  Westmeath  went  back  from  Eng- 
land to  Ireland;  and  during  his  absence  Lady  Westmeath  constant 
wrote  to  him.  There  are  six  or  seven  letters  written  during  that  short 
period,  which  are  exhibited:  they  are  such  as  a  reconciled  wife  would 
prudently  and  properly  write  to  an  irritable  and  violent  husband:  they 
are  kind:  no  expression  of  reproach  occurs  in  them;  no  reference  to 
Vol.  IV.  36 
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what  had  passed  in  Ireland;  but  they  furnish,  in  my  judgment^  no  dis* 
proof  whatever  (for  that  was  the  purpose  for  which  they  were  used)  of 
injuries  which  it  is  alleged  she  had  before  suffered.   " 

In  December,  1815,  the  parties  proceeded  to  France,  accompanied 
by  Miss  Wood  and  Lady  Westmeath's  own  maid,  Janet  Service,  a  Scotch 
girl,  hired  in  Ireland  in  the  early  part  of  1815.  Mackenzie,  who  had 
married  in  1814  and  become  housekeeper  at  Clonyn,  remained  there; 
Lady  Rosa,  the  child,  being  entrusted  to  her  care.  The  parties  had  a 
bad  passage  of  seventeen  hours  from  Dover  to  Calais,  during  which 
Lady  Westmeath  suffered  much  from  sea-sickness,  and  Lord  Westmeath 
was  kind  and  attentive  to  her.  It  is  not  the  result  of  the  evidence  that 
at  that  period,  at  least  when  he  was  in  good  humour,  he  was  not  kind, 
nay,  that  he  was  not  extremely  attached  to  her:  but  that  fact  only  serves 
to  prove  more  strongly  the  ungovernable  force  of  his  temper  and  pas- 
sion, and  the  dangers  consequent  thereon.  An  instance  occurred  almost 
immediately.  On  their  journey  to  Paris,  they  stopped  at  a  place  called 
Orandvilliers,  and  went  to  the  post  house:  whether  there  was  a  better 
inn,  at  which  Lord  Westmeath  would  not  stop  because  too  much  was 
asked  for  the  apartments,  is  not  material;  the  accommodation  at  the 
post-house  was  not  very  good;  Lord  Westmeath  went  down  himself  to 
procure  some  wood  for  the  fire;  on  his  return,  the  door  being  fastened 
(the  room  was  also  probably  a  bed-room),  he  was  detained  a  short  time. 
Whether  any  thing  before  had  passed  to  put  him  out  of  humour,  or 
whether  the  detention  at  the  door,  or  something  said  upon  his  entrance, 
provoked  him,  need  not  be  inquired,  but  he  struck  his  wife  a'Sriolent 
ft  3/^  ^blow,*which  not  only  hurt  her,  but  seriously  endangered  her  person; 
for,  if  not  caught  by  Miss  Wood,  she  would  have  fallen  upon  the  fire- 
place, in  a  manner  that  might  even  have  produced  fatal  consequences. 
The  fact  is  proved  by  the  concurrent  testimony  of  Miss  Wood  and  the 
maid-servant,  Janet  Service,  who  is  since  married,  and  has  been  long 
out  of  the  employ  of  either  party. 

Miss  Wood  thus  deposes,  "  She  was  standing  by  the  fire,  but  was  not 
looking  that  way  at  the  moment  when  Lord  Westmeath  came  into  the 
room;  her.  attention  was  suddenly  roused  by  hearing  a  blow  given, 
which,  though  she  did  not  actually  see  struck,  was  most  certainly  given 
by  Lord  Westmeath,  and  at  the  moment  when  he  struck  her  he  said^ 
t  *  Go  to  hell;  I  wish  I  had  never  seen  you.'  Lady  Westmeath  staggered, 
and  was  in  the  act  of  falling  backwards,  when  deponent  caught  her;  and, 
she  being  a  very  little  woman,  deponent  was  enabled  to  break  the  fall. 
In  all  probability  she  would  have  fallen  with  her  head  upon  the  dogs 
on  the  fire-place;  the  dogs  being  iron  frames  on  which  the  logs  of  wood 
are  laid:  Lord  Westmeath  made  no  kind  of  effort  to  save  her.''  Janet 
Service  thus  details  the  same  occurrence:  ^'deponent  went  with,  or  just 
following,  Lord  Westmeath  into  the  room.  Lady  Westmeath  said, 
as  soon  as  Lord  Westmeath  entered,  ^My  God!  Lord  Westmeath, 
what  a  place  is  this  you  have  brought  us  to!'  whether  he  was  angered 
by  that,  or  what  other  cause,  deponent  knows  not;  but,  going  up  to  her 
Ladyship,  he  struck  her  a  violent  blow  which  would  have  knocked  her 
down,  had  it  not  been  for  Miss  Wood,  who  caught  her  falling,  and  said, 
^  *0h!  Lord  Westmeath,  what  a  brute  you  are.'  As  Lord  Westmeath 
struck  her,  he  said,  <  Go  to  hell:  I  wish  to  God  I  had  never  seen  your 
face.'  The  blow  for  a  time  seemed  to  take  away  her  Ladyship's  breath; 
his  manner  was  very  violent  and  outrageous." 
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This,  then,  is  an  act  of  personal  injury  amounting  to  cruelty,  accord- 
ing to  the  strictest  demands  of  matrimonial  law,  and  proved  by  two  un- 
impeached  witnesses.  This  transaction  is  the  more  important,  because 
the  Court  sees  the  cause  and  the  commencement  of  it.  A  wife,  fsftigued, 
coming  in  the  evening  to  a  French  post-house,  for  so  excusable  an  obser- 
vation on  the  badness  of  the  accommodation,  and  with  no  other  provo- 
cation, is  immediately  treated  in  the  manner  just  related  from  the  evi- 
dence of  the  two  witnesses..  It  serves  to  illustrate  what  was  the  sort  of 
provocation  he  might  have  received,  which  produced  those  nocturnal 
violences  in  Ireland,  when  unrestrained  by  the  presence  of  third  persons, 
and  when  his  only  excuse  is,  "  You  provoked  me  to  do  it."  It  evinces 
a  temper  that  inflames  by  the  slightest  spark,  or  rather  that,  by  a  mere 
jar,  explodes  with  these  dangerous  effects.  It  is  the  duty  of  the  Court, 
when  it  considers  other  acts,  to  bear  in  mind  the  species  of  temper  which 
rules  the  person,  who  now  demands  to  have  his  wife  again  placed  under 
his  marital  authority.  *  ^ 

The  parties  proceeded  to  Paris%  Lady  Westmeath  was  at  first  unwell, 
she  afterwards  became  better,  and  was  able  to  partake  of  the  society  and 
amusement  of  the  place;  but  the  same  witnesses  prove  that  there  was  the 
same  general  treatment;  Lord  Westmeath  was  frequently  speaking  in  a 
loud  angry  tone,  generally  in  French,  so  that  Janet  Service  could  not 
understand  what  he  said,  and  Lady  Westmeath  was  frequently  in  tears. 
Service  says,  <<  Though  she^could  not  understand  his  language,  she  could 
not  mistake  his  manner;' for  that  was  violent  and  passionate,  and  fre- 
quently very  unbecoming."  Miss  Wood  thus  describes  his  conduct 
during  their  residence  abroad: — <'She  does  not  know  that  he  sought 
occasions  of  quarrelling  with  his  wife;  but  the  slightest  occasion  excited 
his  temper,  which  appeared  to  be  ungovernable.  She  did  not  observe 
that  Lady  Westmeath  provoked  him,  either  intentionally  or  incautiously; 
she  conducted  herself  prudently  towards  him:  deponent  has  seen  her 
angry,  but  then  it  was  not  unprovoked,  and  she  uniformly  endeavoured 
to  hide  their  quarrels." 

What  their  common  acquaintance,  and  persons  meeting  them  in  so-  -h 
ciety  (Lord  Arthur  Hill  and  Lady  Glengall)  might  observe,  is  of  little 
weight.     It  is  much  to  be  feared  that  husband  and  wife,  particularly  2rjh 
among  the  higher  ranks,  who,  from  education  and  habit,   have  more  / 
command  over  their  external  behaviour,  often  appear  to  the  world  to  be 
mutually  civil  and  kind,  when  at  home,  by  their  own  fireside,  they  are 
but  ill  at  ease  with  each  other;  and  that  many  a  wife  is  often  obliged  to 
wear  a  countenance  cheerful,  and  clad  in  smiles,  who  carries  with  her 
under  it  but  an  aching  heart 

In  the  autumn  of  1816  the  parties  came  back  to  England;  went  over 
to  Ireland  for  a  short  time;  and  then  returned  again  to  England.    At  the 
Pigeon-house,  where  they  intended  to  embark  on  their  return,  there  oc- 
curred a  scene  of  unseemly  conduct  and  opprobrious  language,  in  the     -/- 
presence  of  the  servants,  which,  though  not  attended  with  personal  in-  * 
jury,  was  degrading,  and  strongly  marked  violence  of  temper. 

^  Soon  after  their  arrival  in  England,  in  the  beginning  of  1817,  an  ap-    ^ 
plication  was  made  to  Lord  Salisbury  to  advance  Lord  Westmeath  part  , 
of  a  sum  of  money  which  would  fall  to  Lady  Westmeath  at  her  father's  y  *?  ^ ' 
death;  Lady  Westmeath  joined  in  this  request,  and  it  is  stated  that  she 
urged  the  compliance  with  it  on  the  ground  of  Lord  Westmeath's  uni- 
form kindness.     This  has  been  relied  on  as  falsifying  the  charge  of  ill- 
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treatment;  it  does  not  wei^h  much  with  me  against  the  body  of  proof 
adduced  in  support  of  the  imputed  misconduct:  if  she,  in  kindness  to- 
wards her  husband,  or  in  some  degree  for  her  own  convenience,  com- 
fort, and  peace,  joined  in  the  application,  and  with  earnestness — it  is  not 
to  her  discredit:  if  she  alleged  his  uniform  kindness  in  order  to  induce 
Lord  Salisbury  to  consent  to  the  advance  of  this  money,  the  evidence 
satisfies  me  that  she  misrepresented  the  matter.  At  this  period  the  par- 
ties resided  in  Saville  Row,  where  their  differences  and  unhappiness  still 
attended  them.  Wetherly,  the  housekeeper,  heard  <<  Lord  Westmeath 
violently  storming  at  her  ladyship,  who,  as  it  seemed  to  her,  was  crying 
very  much.''  Lady  Westmeath  at  length  applied  to  Mr.  Sheldon, say* 
ing,  ^^  She  could  no  longer  bear  it,''  and  a  deed  of  separation  was  in 

{reparation,  and  agreed  to:  Lord  Westmeath  in  the  meantime  going  to 
reland. 

Mr.  Sheldon  states;  ^<  Deponent  had  repeated  conferences  with  Lord 
Westmeath  on  the  subject  It  was  agreed  that  a  deed  of  separation  should 
be  executed,  and  deponent  requested  and  urged  his  Lordship  to  employ 
some  professional  gentleman  as  his  own  legal  adviser;  but  Lord  West- 
meath refused  to  do  so,  stating  his  entire  confidence  in  deponent,  and 
his  disinclination  that  the  matter  should  become  known  to  other  persons. 
Lord  Westmeath  left  England,  for  Ireland,  in  the  autumn,  promising  to 
execute  the  deed  on  his  return.  His  Lordship  previously  expressed 
great  reluctance  to  execute  such  a  deed,  but  at  length  consented;  it  being 
the  only  condition  on  which  Lady  Westmeath  then  declined  to  persist 
in  her  resolution  to  seek  a  legal  separation  by  divorce.  Lord  West* 
meath  distinctly  and  unequivocally  admitted  his  violent  misconduct  to, 
and  ill-treatment  of  Lady  Westmeath;  and  so  matters  stood  when  his 
Lordship  went  to  Ireland  in  the  autumn  of  1817."  It  was  at  this 
time  that  the  correspondence,  to  which  I  am  now  going  to  advert,  took 
place. 

It  appears  that  Lord  Westmeath,  eVen  before  he  left  England,  wrote 
to  Lady  Westmeath,  endeavouring  still  to  dissuade  her  from  the  sepa- 
ration, and  that  she  answered  his  letters  in  terms  of  civility,  but  justify- 
ing the  measure  she  had  resolved  upon  by  reference  to  the  treatment 
she  had  experienced.  Her  letter.  No.  30,  was  written  in  the  latter  end 
of  September,  1817,  and  addressed  to  Lord  Westmeath,  at  Leamington; 
it  is  produced  by  him,  and  is  an  important  document  in  illustration  of 
this  cause.  It  contains  an  enumeration  of  the  injuries  of  which  she 
then  complained,  and  was  written,  not  for  the  purpose  of  reproaching 
and  worrying  him,  but  of  justifying  herself,  in  insisting  at  that  time  on 
a  separation,  to  which  he  had  agreed,  but  from  which  he  was  now  en- 
deavouring to  persuade  her  to  depart  It  is  not  a  letter  written  for 
the  purpose  of  being  shown  to  third  parties,  in  order  to  make  her  own 
story  good;  but  it  is  addressed  to  him  alone,  and  it  is  he  who  has  pro- 
duced it  in  the  present  suit,  after  his  letter  in  reply  to  it  had  been  ex- 
hibited on  the  part  of  Lady  Westmeath.  Her  letter,  and  his  answers, 
are  keys  to  each  other.  It  is  difficult  to  suppose  that  this  letter  would 
contain  a  misrepresentation  of  facts,  it  being  addressed  to  the  very  per- 
son who  must  be  fully  aware  of  any  falsehoods  inserted  in  it;  but  it  is 
still  more  difficult  to  suppose,  if  it  did  contain  falsehoods,  that  having 
received  this  letter,  and  written  an  answer  in  justification  of  himself,  in 
extenuation  of  his  misconduct,  and  with  a  wish  still  to  dissuade  her 
from  a  separation,  he  would  not  have  pointed  out  any  circumstances 
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which  flhe  had  either  misappreheaded  or  misrepresented;  he  would  na* 
turally  deny,  in  excuse  of  himselfi  any  accusations  that  were  totally  un- 
founded. In  this  view,  it  is  extremely  important  to  see  the  charges  she 
makes  against  him  in  this  letter  to  him;  and  the  answer  which  he  gives, 
in  defence  of  himself,  against  these  charges.  Her  letter  contains  the 
following  passage: — *^  Many  tJhanks  for  your  letter,  which  I  received 
this  morning.  I  hope,  dear  Lord  W.  you  will  not  torment  yourself,  or 
me,  any  more  with  discussions  upon  the  painful  subject  of  the  causes 
of  our  unfortunate  disagreement:  there  is  nothing  more  to  be  said  upon 
the  subject,  and  all  the  fine  words,  *  refinement,  delicacy/  &c.  nechan^ 
gent  Hen  a  la  chose.  When  I  say  you  neglected  me,  I  ought  to  say 
insulted  me  personally;  and  now  you  are  trying  to  insult  my  under- 
standing also.  You  still  attempt  to  prove  that  <  you  had  not  even  per- 
sons in  your  imagination,  and  that  you  only  thought  of  me.'  I  will  just 
put  down  a  few  instances  of  your  attachment  to  me  and  forgetfulness  of 
others.  You  first  took  me  away  from  all  my  friends;  as  good  as  shut 
me  up  in  an  obscure  corner  of  the  world,  without  horses,  or  servants  to 
stir  out.  In  the  bitter  winter  of  13  and  14,  I  was  in  a  room  not  paper- 
ed, sashes  rotten;  with  child,  and  very  ill;  not  allowed  any  thing  but 
green  wood  for  firing,  because  turf  was  two  shillings  a  kish  instead  of 
one.  When  my  child  was  twelve  hours  in  the  world,  you  told  me  you 
would  be  damned  if  you  gave  twenty-five  guineas  a  year  to  a  b—  of 
a  nurse;  why  the  devil  could  not  I  nurse  her  myself,  though  the  doctor 
told  you  I  was  unable.  Three  weeks  after  the  child  was  to  be  disin- 
herited, and  settle  every  thing  upon  Thomas.  You  took  possession  of 
my  pin-money;  would  turn  me  out  of  doors  if  I  dared  to  insist  upon 
having  it  You  beat  me;  you  endeavoured  to  place  (I  will  call  things 
by  their  proper  names)  a  pimp's  daughter  as  my  own  maid,  her  nephew, 
a  post-master;  and  all  this  time,  when  I  was  undergoing  all  the  priva- 
tions I  mentioned  for  want  of  money,  you  could  find  money  for  a  pros- 
titute; you  could  believe  her  word  when  she  saddled  herself  and  her 
children  upon  you,  and  did  you  the  honour  to  tell  you  they  were  yours. 
You  dared  to  tell  me  that  you  had  injured  her.  You  lived  three  years 
with  me  in  constant  deceit;  at  last,  when  your  nurse's  impertinence 
made  it  impossible  to  conceal  the  whole  any  longer,  you  made  an  agree- 
ment with  me,  and  bound  yourself  by  all  that  was  sacred  that  there 
should  be  an  end  of  the  business  upon  conditions,  God  knows  to  that 
woman's  advantage  enough.  Last  year,  when  you  returned  from  Spa, 
you  began  again  and  broke  your  most  solemn  word  of  honour;  and  you 
now  dare  to  tell  me  that  you  never  thought  of  any  one  but  me.  Lord 
Westmeath,  I  assure  you  I  do  not  wish  to  speak  harshly;  but  if  you  will 
persevere  in  asserting  things  that  you  know  cannot  be  true,  I  must  state 
facts  to  you.  As  to  your  anxiety  to  make  up  with  me,  the  removal  of 
the  causes  of  disagreement  was  always  in  your  power,  but  you  never 
thought  of  that  In  short,  you  thought  (if  I  may  apply  the  example  to 
such  a  subject)  that  you  could  serve  two  masters;  and  you  thought, that 
as  long  as  you  condescended  to  tell  me  I  was  your  object,  it  was  enough; 
I  was  to  be  satisfied  with  whatever  you  thought  fit  to  do.  You  have 
been  mistaken,  and  now,  according  to  your  disposition  in  every  thing, 
you  regret  what  you  have  yourself,  with  your  eyes  wide  open,  thrown 
from  you. 

<^  As  to  me,  I  freely  confess  that  when  Sheldon  got  me  to  agree  to 
coming  together  again,  I  never  was  deceived  with  a  hope  of  its  ever 
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coming  right  again;  I  made  the  condition  of  those  people  being  oat  of 
your  reach,  not  because  1  did  not  well  know  that  there  were  other  Frank 
Erwins  in  the  world;  but  because  I  owed  it  to  myself,  not  with  my 
positive  knowledge  to  allow  the  slightest  link  of  communication.  The 
thing  has  failed,  owing  to  the  impertinence  you  have  yourself  taught  the 
woman.  To  speak  openly,  nothing  offends  me  more  now  than  your  per- 
severing in  saying  you  all  along  only  thought  of  me.  I  wish  Mr.  Ste- 
phens to*  understand  that  the  woman's  being  married" 

<' What  was  owing  to  myself  was,  that,  as  far  as  possible,  the  thing 
should  be  as  if  it  had  not  existed ;  if  your  word  had  been  to  be  trusted 
there  would  have  been  no  necessity  of  going  out  of  the  country;  but  re- 
member your  oath  to  me  and  them,  and  then  ask  yourself  if  you  are  to 
be  trusted.  Frankly  speaking,  I  never  will  live  with  a  man  as  his  wife, 
who  thought  any  other  woman  and  her  children  had  the  slightest  claim 
upon  him.  You  and  I  are  not  intended  for  each  other,  and  cannot  un- 
derstand each  other.  Rosa  is  very  well,  and  sends  her  love.  I  hope 
Leamington  will  agree  with  you.     Yours,  in  haste,  Emilt." 

This  letter  is  certainly  written  in  a  tone  of  strong  resentment;  but, 
with  her  view  of  the  injuries  she  had  suffered,  and  her  repeated  forgive- 
ness of  those  injuries,  it  does  not,  perhaps,  exceed  what  a  wife  so  cir- 
cumstanced, and  adhering  to  her  determination  of  a  separation,  was  jus- 
tified in  stating  in  support  of  that  determination.  Her  complaints  are 
here  then  distinctly  enumerated  to  him,  not  before  third  parties,  but  in 
the  privacy  of  a  letter.  How  does  he  answer?  By  denying  any  of  the 
facts?  No!  he  points  out  an  unfortunate  coincidence  in  one  or  two  cir- 
cumstances which,  he  says,  were  accidental  and  unconnected:  but  as  to 
the  rest  of  the  charges  there  is  no  contradiction;  all  is  acknowledgment, 
self-abasement,  and  contrition. 

The  first  letter  is  dated  Dublin,  October  5th,  and  contains  the  follow- 
ing passages:  "  My  dearest  Emily. — Although  I  would  give  up  willing- 
ly the  mention  of  the  unfortunate  unhappy  state,  as  it  is  disagreeable  to 
you,  and  indeed  had  intended  it,  yet  your  cold — worse  than  cold — ^your 
freezing  letters  go  the  length  of  incapacitating  me,  even  for  any  part  of 
the  business  I  came  abput;  I  cannot  raise  myself  from  the  paroxysms  of 
anguish  into  which  the  hell  of  the  style  of  your  letters  too  surely  ac- 
quaint me  with,  that  I  only  live  in  your  recollection  to  be  detested.  .  . 
...  I  confess  to  you,  Emily,  that  when  I  look  back  on  the  principal 
part  of  my  conduct— that  it  was  that  of  a  person  totally  unworthy  of 

such  a  friend my  only  hope  now,  in  this  life,  is  to  have  some 

of  your  regard,  and  to  show  you  that  I  am  full  of  remorse;  but  under 
your  contempt  and  disregard  [  cannot  live;  I  have,  miserable  and  lost 
man  that  I  am,  too  late  the  belief  that  the  money  those  devils  have  been 
supplied  with,  was  only  fuel  wherewith  to  torment  me  and  mine  here- 
after; but  that  is,  thank  heaven,  at  an  end:  I  trust  you  will  know  and 
believe  it'^  Towards  the  conclusion,  he  says,  "Poor  little  Rosa!  her 
mother  deserved  to  have  had  a  husband  of  whom  she  could  have  spokeip 
to  her,  as  I  fear  you  never  can  of  me;  but  it  is  bad  for  her,  poor  little 
thing,  that  the  best  she  can  know  of  her  unhappy  father  is  not  to  have 
known  him  at  all.  May  God  bless  you,  and  comfort  you,  for  the 
blast  I  have  made  of  your  happiness. "  In  this  letter,  then,  he  expresses 
contrition  and  deep  remorse;  but  makes  no  attempt  to  gainsay  the  truth 
of  the  imputations  made  against  him  by  his  wife. 

The  letter,  dated  October  8th,  has  passages  of  the  same  tenor: — *^  If 
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existence  has  charms  for  others,  there  is  nothing  for  me  but  dreariness^ 
Kiss  Rosa  for  her  unhappy  father." 

The  letter  dated  October  13th,  comes  next  "My  dearest  dear 
Emily,  I  am  distracted,  I  am  too  miserable  a  wretch  to  live  long;  but, 
before  I  die,  I  hope  to  obtain  your  entire  forgiveness."  He  then  enters 
into  an  explanation  about  his  property,  and  afterwards  proceeds: — "As 
to  my  oath,  broken  as"*  you  say  it  is,  I  acknowledge  actually  it  is;  and, 
as  I  tell  you,  I  feel  too  bitterly  having  compelled  you,  my  dearest  and 
best  friend — you  angel,  who  devoted  yourself  for  me — to  think  so  ill  of 
me  as  you  do,  to  live  long.  My  state  is  absolutely  intolerable,  and, 
indeed,  I  do  from  my  heart  acquit  you,  for  you  deserved  every  thing 
the  very  reverse  from  me;  I  do  however  cling  still  to  the  hope,  that 
when  I  am  gone,  you  will  try  to  forget  your  wrongs  from  me,  and  en- 
deavour to  forgive  them  here.  I  have  not  now  an  object  on  earth,  and 
I  only  wish  and  pray  to  die."  The  rest  of  this  long  letter  is  very  much 
in  the  same  strain,  and  of  the  same  character — all  humiliation,  sorrow, 
and  self-reproach;  but  he  ventures  upon  no  denial  of  his  misconduct, 
and  concludes; — "  Oh  pardon  and  forgive  me,  Emily;  what  a  comfort 
it  would  be  to  my  very  great  wretchedness,  to  think  that  I  was  dear  to 
you  in  any  degree. "  Letter  No.  5,  has  no  date;  but  by  the  answer  seems 
to  have  been  written  the  following  day.  Some  extracts  from  it  have 
already  been  quoted,  acknowledging  specifically  his  unkindness  and 
threats  during  her  lying-in  of  her  daughter.  There  are  also  these  pas- 
sages:— ^^  At  one  time  I  fully  determined  to  go  with  the  child,  and 
never  see  you  again: — at  another,  to  leave  every^  thing  with  you,  but 

fo; — at  a  third,  to  destroy  myself;  but  it  is  evident  I  can  do  nothing." 
'urther  on  he  says,  "  Let  pity  for  my  misfortunes  induce  you  to  relent, 
Emily:  if  I  was  not  a  worthy  object  for  your  compassion  and  pardon  for 
much  brutality  I  have  shown  you,  in  individual  instances,  I  probably 
should  not  have  the  grace  to  ask  it. "  He  then,  after  a  solemn  protesta- 
tion, says,  "  That,  however  disinheriting  Rosa,  and  turning  you  out  of 
the  house,  as  it  was  threatened,  coupled,  as  I  truly  see,  in  your  mind 
with  appearances  of  improper  consideration  for  other  persons  than  you, 
I  say,  believe  me,  on  that  great  oath,  when  I  say,  they  were  coincidences 
of  chance,  and  produced  by  misfortune  to  undo  me." 

This  is  the  only  part  of  Lady  Westmeath's  charges  which  he  endea- 
vours to  explain,  viz. — that  he  did  not  employ  those  threats  for  the  sake 
of,  and  with  reference  to,  the  woman  and  children  who  gave  his  wife  so 
much  anxiety.  He  says,  again,  in  disavowal  of  that  reference;  "As  I 
loathe  the  unworthiness  which  would  make  the  principal  and  foundation 
of  all  your  charges  against  me,  so  I  never  could  be  at  ease  in  my  mind 
to  have  it  fixed  upon  me."  This,  then,  is  the  only  part  which  he  at- 
tempts to  extenuate;  but  the  individual  instances  of  much  brutality,  as 
he  terms  them,  and  which  Lady  Westmeath  had  enumerated  in  her 
letter,  he  does  not  deny,  which  goes  far  towards  a  full  admission  of 
them. 

Much  in  the  same  tone  and  feelhig  are  the  two  following  letters;  but 
they  were  not  received  by  Lady  Westmeath  till  after  the  former  letters 
had  had  their  efiect  upon  her  heart,  and  she  had  consented  to  be  recon- 
ciled. No.  6,  dated  October  19th,  concludes  thus:  "For  God's  sake, 
believe  me,  my  dearest  Emily,  my  heart  is  worthy  of  your  forgiveness, 
though  I  have  wounded  yours  in  its  disinterestedness  deeply;  pray  for- 
give me,  and  let  me  know  how  you  do."    Letter,  No.  7,  is  dated 
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Dublin^  Tuesday  morning,  and  in  it  he  says:  ^*  Thank  God,  Emily,  I 
did  not  commit  a  last  act  of  brutality  and  madness,  by  taking  her  (Lady 
Rosa)  from  you,  who  suffered  twice  what  most  mothers  suffer,  all  through 
your  time — mind  as  well  as  body.  Oh  Emily,  will  you — will  you  for- 
give me!''  By  sufferings  of  mind  must  be  meant  his  treatment  of  her 
at  that  time;  it  concludes,  referring  to  a  provision  for  the  child.  <^I  am 
anxious  to  comfort  your  true  heart,  as  far  as  I  can^  on  a  point  that  evi- 
dently afflicts  you,  and  leaves  a  sting,  even  in  poor  Rosa's  existence, 
towards  you."  Previous,  however,  as  has  been  already  stated,  to  the 
receipt  of  the  two  last  letters,  she  relented.  She  was  not  inveterate 
and  obstinate;  she  had  strong  inducements  to  keep  up,  if  possible,  ma- 
trimonial society;  her  daughter  was  still  unprovided  for;  her  friends 
were,  and  possibly  she  herself  was,  averse  to  make  her  separation  known 
to  the  world.  She  might  also  be  alarmed,  lest  he  should  commit  an  act 
of  violence  on  himself,  she  therefore  consented  once  more  to  try  him, 
and,  accordingly,  on  the  18th  of  October,  1817,  writes  the  following 
letter:  "  I  have  received  your  two  letters,  on  the  13th  and  17th  of  Oc^ 
tober,  and  their  enclosure.  Let  us  say  no  more  about  it,  mon  cher  ami. 
I  sha)l  be  happy  and  willing  to  consider  you  in  future,  and  if  you  can 
but  permanently  profit  by  all  the  misery  we  have  gone  through,  I  hope 
we  may  yet  pass  many  years  of  comfort,  and  as  if  notning  had  happenedl" 
This  surely  is  no  want  of  generosity.  **  On  my  part,  I  assure  you  I 
forgive  you,  and  will  sincerely  try  to  forget;  and  on  yours,  I  hope  you 
will  excuse  any  violence  of  words  on  my  part;  for,  after  all,  in  any  case, 
it  is  as  useless  be,  it  is  unnecessary,  for  it  proves  nothing  one  way  or  the 
other;  I  will  say  no  more  on  this  subject  at  present"  She  then  pro- 
ceeds to  matters  of  business,  respecting  his  property,  and  requests  he  will 
not  return  till  he  has  settled  all  his  concerns  in  Ireland. 

In  his  answer,  No.  8,  he  makes  the  most  faithful  promises:  <'I  am 
-sure,  my  dearest  Emily,  my  dear  little  soul,  you  will  not  expect  me  to 
describe  my  feelings  at  your  last  letter.  After  your  feelings  had  been 
so  much  wounded,  I  confess  I  did  not  expect  so  great  a  blessing;  I  can- 
not be  too  thankful."  He  then  promises  what  his  future  conduct  shall 
be;  and  in  answer  to  that  part  of  her  letter  where  she  apologises  for  any 
intemperate  words,  he  says:  <<  But,  indeed,  indeed  I  do,  on  my  part, 
entirely  forgive  any  thing  I  ever  had  to  complain  of;  I  well  know  I 
brought  every  thing  upon  myself,  by  a  bad  outset;  I  changed  you,  and 
therefore  you  cannot  be  justly  chargeable.  I  must  not  neglect  to  say 
that  I  shall  be  anxious  to  make  arrangements,  such  as  you  must  natural- 
ly desire,  to  secure  you  in  case  of  any  unfortunate  recurrence.  I  do 
not  like  to  mention  that,  but  it  is  necessary  for  you  that  it  should  be 
mentioned,  and  that  your  mind  should  be  quite  at  ease  on  so  important 
a  point"  This  was  a  right  feeling  of  generosity  and  of  self-knowledge, 
to  guard  against  a  recurrence  of  ill-treatment  And  in  answer  to  her 
expressed  hope,  **  that  he  would  permanently  profit,"  he  says,  **  You 
will  be  rewarded,  I  am  sure,  at  the  hands  of  providence  for  what  you 
have  done." 

In  consequence  of  this  forgiveness,  a  deed  of  reconciliation  is  substi- 
tuted for  the  articles  of  separation,  by  which  Lord  Westmeath  contracts 
to  make  a  settlement  upon  Lady  Westmeath  and  her  issue;  but  engages 
expressly,  that  if  he  renews  his  ill-treatment,  she  shall  be  at  liberty  to 
lire  apart  from  him;  and  this  is  said,  and  perhaps  not  improperly  said, 
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to  be  A  prospective  deed  of  separation)  and  of  no  legal  validity  ;(a)  bat 
it  isy  on  the  part  of  Lord  Westmeath,  a  solemn  act,  fuUy  acknowledg-» 
ingf  in  general  terms,  his  past  misconduct  and  ill-treatment  of  bis  wife; 
and  in  that  view,  as  evidence  of  the  deliberate  admission  of  the  conduct 
imputed,  it  is  not  unimportant. 

It  has  been  said,  <Uhat  Lord  Westmeath  was  incps  consilii;  that 
Mr.  Sheldon  was  Lady  Westmeath's  legal  adviser  and  attached  friend  j^' 
but  Mr.  Sheldon  states,  that,  in  each  of  these  arrangements,  he  earnest- 
ly pressed  Lord  Westmeath  to  call  in  professional  assistance;  that  Lord 
Westmeath  refused,  being  anxious  that  the  transactions  should  be  known 
to  as  few  persons  as  possible;  but  that  he  took  great  pains  repeatedly  to 
examine  the  deed  himself,  so  that  whatever  it  contains  was  carefully 
considered,  and  advisedly  agreed  to.  This  deed  bears  date  on  the  17th 
of  December,  1817,  and  recites,  that  the  parties  <<were  on  the  point 
of  separating;  but  by  the  intervention  of  mutual  friends,  the  said  Coun- 
tess had  agreed  to  cohabit  with  Lord  Westmeath,  after  he  shall  have 
executed  these  presents,  and  thereby  made  such  provision  for  their  issue, 
and  also  such  provisional  maintenance  for  the  said  Countess,  as  is  here- 
inafter mentioned. '^  After  settling  the  property,  then  comes  this  pro- 
viso: ^<  Provided  always,  and  it  is  hereby  admitted  by  the  said  Earl, 
that  the  said  Countess  hath  agreed  to  live  and  cohabit  with  him  on  thitf 
express  condition;  that  in  case  it  shall  unfortunately  happen  that,  by  a 
renewal  of  such  differences  as  had  nearly  caused  such  separation,  the 
Countess  shall  find  herself  compelled  to  cease  to  cohabit,  and  to  live  se- 
parate and  apart  from  him.^'  Then,  after  settling  her  provision,  it  goes 
on: — <^  but  such  separation  is  only  to  take  place  in  case  of  ill-usage  or 
gross  abuse  from  the  said  Earl  to  the  said  Countess.''  Such,  then,  are 
tile  terms  on  which  the  reconciliation  is  effected.  She  consents  to  re- 
turn to  cohabitation,  protected  by  this  deed. 

Pausing  here,  at  the  end  of  1817,  am  I  to  consider  the  charge  of 
cruelty  established  against  Lord  Westmeath?  General  violence  of  tem- 
per, and  several  acts  of  personal  injury,  are  deposed  to  by  three  wit- 
nesses, Mackenzie,  Miss  Wood,  and  Seirice.  The  first  speaks  to  what 
occurred  in  Ireland,  the  two  latter  to  behaviour  in  France.  These  wit- 
nesses are  corroborated  by  distinct  parol  admissions,  proved'also  by  three 
witnesses.  Wood,  Sheldon,  and  Stephens;  still  more  fully  corroborated 
by  the  correspondence,  and  by  Lord  Westmeath's  own  letters;  and 
finally,  by  this  very  deed.  On  this  body  of  evidence,  I  fully  concur  in 
opinion  with  the  Chancellor  of  London,  "  that  there  is  proof  of  cruelty 
8u£Scient  to  have  entitled  the  wife  to  a  separation,  if  such  a  sentence  had 
not  been  barred  by  this  subsequent  reconciliation.''  But  Lady  West- 
meath consented  to  be  reconciled;  the  parties  aeain  cohabited,  and  she 
became  pregnant.  This  return  to  cohabitation  does  certainly  amount  to 
a  condonation,  which  forms  a  legal  bar  to  a  separation,  on  account  of 
preceding  cruelty. 

The  case  then  resolves  itself  into  the  question,  whether  any  subse- 
quent acts  took  place,  furnishing  fresh  grounds  of  legal  complaint,  or  at 
least  reviving  former  wrongs;  and,  in  connexion  with  those  former 
wrongs,  creating  reasonable  and  just  apprehension  of  a  renewal  of  ill- 
treatment     This  condonation  has  been  termed  conditional;  but  all  con* 

*  *  '  ^ 
(a)  See  Durant  ▼.  Tltley,  7  Price*  577,  and  Roper  on  Husband  and  Wife,  3d  edit  p.  r.  *.  <   -r*" 
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donatioDs  are  impliedly  conditiona!,  though  it  seldom  happens  that  the 
conditions  are  so  expressly  declared  as  in  the  'present  instance.  Lord 
Stowelly  in  the  case  of  Ferrers  v.  Ferrers,  thus  describes  condonation 
and  its  effects:  <<  condonation  is  a  conditional  forgiveness,  that  does  not 
take  away  the  right  of  complaint  in  case  of  continuation  of  adultery, 
which  operates  as  a  reviver  of  former  acts. "(a)  In  the  present  case, 
the  condonation  creates  a  bar;  but  it  is  a  bar  accompanied  by  circum- 
stances rendering  it  an  impediment  as  slight,  and  as  easily  removed  by 
"  a  reviver  of  former  acts,"  as  can  well  be  described. 

The  force  of  condonation  varies  according  to  circumstances;  the  con* 
donation  by  a  husband  of  a  wife^s  adultery,  still  more,  repeated  recon- 
ciliations after  repeated  adulteries,  create  a  bar  of  far  greater  effect,  than 
does  the  condonation  by  a  wife  of  repeated  acts  of  cruelty  committed 
by  the  husband.  In  the  former  case,  the  husband  shows  himself  not 
sufficiently  sensible  to  his  own  dishonour,  and  to  his  wife's  contamina- 
tion; and  such  reconciliations,  often  repeated,  amount  almost  to  a  licence 
to  her  future  adultery,  so  as  to  form  nearly  an  insuperable  and  immove- 
able bar;  but  the  forbearance  of  the  wife,  and  her  repeated  forgiveness 
of  personal  injury,  in  hopes  of  softening  the  heart  and  temper  of  her 
husband,  and  under  the  feelings  of  a  mother  anxious  to  continue  in  the 
care  and  nurture  of  her  children,  are  even  praiseworthy,  and  create  but  a 
slight  bar,  removed  by  the  reasonable  apprehension  of  further  violence. 
Forbearance  in  bringing  a  suit  even,  on  a  charge  of  adultery  against  the 
husband,  is  thus  noticed  by  Lord  Stowell  in  that  same  case  of  Ferrers 
v.  Ferrers.  <<  It  may  not  only  be  excusable  but  meritorious,  in  hopes 
of  reconciliation;  and  there  is  a  great  difference  between  the  husband 
and  wife  on  this  point." 

Cruelty,  in  almost  every  instance,  must  consist  of  successive  acts  of 
ill  treatment  at  least,  if  not  of  personal  injury,  so  that  something  of  a 
condonation  of  the  earlier  ill  treatment  must  in  all  such  cases  necessari- 
ly take  place.  But,  on  the  present  occasion,  the  wife  bears  long  in 
silence;  she  endures  injuries  personal  and  mental.  In  1815,  they  become 
so  far  intolerable  to  her  feelings  that  she  talks  of  separating,  but  forgives, 
and  is  reconciled.  In  1817,  she  again  insists  on  a  separation,  but  after 
his  letters— contrite-^entreating — solemnly  promising  future  kindness; 
on  the  execution  of  a  deed,  protecting  her,  as  she  vainly  hopes,  against 
a  renewal  of  ill  treatment;  at  the  earnest  solicitation  of  her  husband; 
and  with  the  anxious  desire  of  her  friends  not  to  make  their  disagree- 
ments known,  she  consents  to  make  another  trial.  Under  such  circum- 
stances, the  former  injuries  would  be  revived  by  subsequent  miscon- 
duct of  a  slighter  nature  than  that  which  would  constitute  original  cru- 
elty; and  for  this  plain  reason,  that  the  apprehension  of  danger  would 
/  ^  *  be  more  easily  and  more  justly  excited.  A  bar  the  reconciliation  un- 
doubtedly would  be,  in  case  no  fut'ther  ill  treatment  of  any  sort  took 
place;  if,  from  that  time,  the  husband  fulfilled  his  promises;  if  he  dis- 
charged his  marital  obligations  in  the  manner  which  the  law  requires, 
and,  as  it  expresses  it,  ^<  by  treating  his  wife  with  conjugal  kindness,"  the 
law  would  not  allow  the  wife,  from  mere  fancy  and  caprice,  again  to 
separate  herself.  It  could,  as  the  deed  correctly  expressed  it,  ^^  only 
take  place  in  case  of  subsequent  ill  usage  by  the  husband." 

(a)  Ferrers  v.  Ferren,  1  Consistoiy  Reports,  130.     And,  farther  upon  the  same  case» 
•ee  Vol.  I.  781*  ruOii.  [3  Eng^.  Eccl.  Rep.  p.  334.] 
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But  what  takes  place?  In  the  moDth  of  May,  the  wife,  notwithstand- 
ing her  pregnancy,  demands  a  separation;  she  will  on  no  other  terms 
abstain  from  a  suit  in  the  Ecclesiastical  Court  The  husband  most  un* 
willingly,  but  on  her  insisting,  and  in  order  to  avoid  meeting  her  com^ 
plaint  in  a  Court  of  Justice,  agrees  to  a  deed  of  separation,  thereby  con- 
fessing— and  the  parol  evidence  fully  confirms  this  admission — that  she 
was  entitled  to  a  separation,  which  was  only  **  to  take  place  in  case  of 
his  ill  usage  or  gross  abuse/'  This  deed  of  separation,  bearing  date  May 
30,1818,  recites,  <<  whereas  Lord  Westmeath,  at  the  particular  instance, 
and  at  the  sole  desire  of  Lady  Westmeath,  agreed  to  live  separate  and 
apart  from  her,  and  to  allow  such  separate  maintenance  and  yearly  pro- 
vision for  her  and  her  child,  or  children,  as  is  hereinafter  mentioned. '' 
Then  follow  the  provision  and  the  usual  covenants,  that  she  shall  live 
apart  unmolested,  and  that  he  shall  bring  no  suit  or  process  to  compel 
her  to  cohabit 

As  a  deed  of  separation  upon  mutual  agreement,  on  account  of  unhap- 
py di£ferences,  though  containing  a  covenant  not  to  bring  a  suit  for  resti- 
tution of  conjugal  rights,  these  articles  would  ofier  no  impediment  to  the 
husband's  present  suit,  but  as  evidence  against  him,  necessarily  imply- 
ing a  confession  of  ill  usage  subsequent  to  the  condonation,  they  appear 
unanswerable,  and  are  a  strong  acknowledgment  that  the  caucus  fmderu 
had  occurred.  On  that  confession  alone,  coupled  with  the  character  of 
his  temper  and  former  acts,  if  the  case  had  even  rested  here — if  the 
parties  had  never  met  after  the  execution  of  that  deed — I  should  have 
entertained  considerable  doubt,  whether  the  husband  was  entitled  to  the 
aid  of  the  Court  to  compel  his  wife  to  return;  whether  the  Court  would 
not,  at  least,  dismiss  the  wife.  It  would  be  a  new  case,  and  at  present 
I  give  no  opinion  upon  it,  as  it  may  be  unnecessary  to  solve  that  doubt; 
and  if  necessary  to  solve  it,  the  full  discussion  of  the  point  would  be  in- 
convenient among  the  mass  of  matter  which  composes  the  present  suit; 
at  all  events,  it  is  proper  first  to  examine  the  remainder  of  this  painful 
history. 

The  deed  before  the  Court,  dated  in  May,  but  executed  in  August,  is 
not  the  only  evidence  of  the  subsequent  ill  usage;  there  is  other  proof 
both  of  his  admissions  and  of  his  acts.  In  May  1818,  Mr.  Stephens 
came  to  England  to  furnish  an  account  of  Lord  Westmeath's  property, 
and  to  assist  in  arranging  the  separate  maintenance.  He,  Mr.  Sheldon, 
and  Mr.  Wood,  had  several  meetines  with  Lord  Westmeath  on  the 
subject,  and  they  all  speak  to  Lord  V(^stmeath's  admissions. 

Mr.  Stephens,  on  the  twenty^lhird  article,  states,  <^  Lord  Westmeath 
wished  to  be  permitted  to  cohabit  with  Lady  Westmeath;  she  would 
not  consent  to  this.  Lord  Westmeath  admitted  that  he  had  given  her 
cause  to  require  and  insist  on  a  separation,  if  she  were  resolved  so  to  do; 
and  that,  as  she  would  not  yield  the  point,  his  Lordship  consented, 
though  reluctantly,  to  the  measure,  and  ultimately  executed  the  deed 
aforesaid."  To  the  twenty-fifth  article  he  deposes,  << Lord  Westmeath, 
after  the  execution  of  the  deed,  asked  and  entreated,  and  he  did  cer* 
tainly  urge  strongly  the  request,  that  he*might  have  a  bed-room  in  Strat- 
ford Place,  though  quite  distinct  from  her  Ladyship's.  Lady  West- 
meath objected  to  this;  but  Mr.  Wood,  Mr.  Sheldon,  and  the  deponent, 
having  all  recommended  it,  in  order  to  conceal  their  separation  from  the 
world,  Lady  Westmeath  yielded  the  point,  and  consented  that  his 
Lordship  should  be  permitted  to  sleep  in  the  house  for  a  short  time^ 
till  he  should  remove  either  to  Ireland  or  to  some  foreign  settlement 
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his  Lordship  having  asked  such  indulgence  only  for  a  short  timOy  and 
being  in  expectation  of  getting  some  appointment  abroad/' 

Here,  then,  were  full  admissions  that  his  conduct  had  been  such  as 
to  entitle  his  wife  to  a  separation;  he  submits  to  it  most  unwillingly,  and 
these  were  the  means  used^  and  liie  terms  granted,  in  respect  to  his  hav- 
ing a  bed-room  in  the  house. 

Mr.  Sheldon,  on  the  twenty-third  article,  fully  confirms  this  account 
<^  After  tiie  deed  of  December  1817  had  been  executed,  and  Lord  and 
Lady  Westmeath  had  cohabited  for  a  few  months,  her  complaints  of  his 
iU-treatment  were  renewed,  and  her  determination  to  be  separated  from 
him  was  again  expressed.  Various  interviews  and  discussions  took  place 
between  his  Lordship,  Mr.  Wood,  the  Rev.  Mr.  Stephens,  and  depo- 
nent  Mr.  Stephens  was  his  Lordship's  agent,  Mr.  Wood  was  present 
as  the  mutual  friend  of  both;  deponent  renewed  his  earnest  solicitation 
that  his  Lordship  would  employ  some  professional  adviser  on  his  own 
part;  but  he  would  not  Lord  Westmeath  was  very  reluctant  to  sign 
any  deed,  but  Lady  Westmeath  was  resolute;  and  Lord  Westmeath,  ad- 
mitting as  he  did,  the  justice  of  her  accusation  against  him,  yielded  con- 
sent, though  he  appeared  to  be  seeking  delay  by  various  contrivances." 
And  on  the  twenty-fifth  article,  he  says,  <<Lord  Westmeath  laboured 
hard  for  permission  to  have  a  room  in  any  house  which  Lady  Westmeath 
might  take,  in  order,  as  he  said,  to  save  appearances,  as  he  was  very  de- 
sirous the  world  might  not  know  he  was  separated  from  his  wife.  To 
this  Lady  Westmeath  strongly  objected,  and  made  the  most  determined 
resistance  to  it.  Lady  Salisbury,  who  was  very  anxious  to  save  appear^- 
ances,  and  Mr.  Wood,  wlio  acted  the  part  of  a  friend  to  Lord  Westmeath, 
united  their  influence  with  Lady  Westmeath,  and;  after  a  considerable 
time,  she  reluctantly  yielded  her  consent  to  his  having  a  room  in  the 
house,  provided  the  house  was  entirely  under  her  controul,  and  the  ser- 
vants also,  excepting  his  Lordship's  valet.  The  deed  was  delayed  some 
time,  in  consequence  of  this  struggle.  Nothing  could  be  more  explicit 
than  Lord  Westmeath's  declarations,  that  he  would  be  considered  merely 
a  lodger,  having  no  right  to  cohabitation,  and  no  controul,  or  authority 
in  the  house,  or  over  ti^e  servants,  being  merely  under  the  roof  by  suf- 
ferance." 

After  the  month  of  May,  then,  there  was  no  matrimonial  cohabitation. 
The  permission  respecting  a  bed-room,  thus  obtained  and  thus  accepted, 
forms  no  continued  donation;  it  only  shows  that  Lady  Westmeath  was 
at  length  induced  to  give  way  to  the  wishes  and  advice  of  her 'friends, 
though  highly  repugnant  to  her  own  feelings,  and  contrary,  in  my  opi- 
nion, to  b^  own  better  Judgment;  for,  as  matters  have  turned  out,  it  was 
very  imprudent  advice. 

It  was  argued  that  Lady  Westmeath,  by  eonsenting  to  this  arrange- 
ment, has  shown  that  she  had  no  apprehension  of  personal  injury  from 
ttie  residence  of  Lord  Westmeath  in  the  same  house  with  her,  and  that, 
therefore,  she  may  safely  return  to  him  now;  but  surely  she  was  then  in 
a  very  different  state  of  protection  from  what  she  was,  or  would  be, 
while  cohabiting  with  him  as  his  wife.  She  was  in  her  own  house,  sur- 
rounded by  her  own  servants^  having  rery  little  communication  with 
Lord  Westmeath,  and,  what  is  highly  important,  sleeping  apart  from 
;  for  his  more  frequent  acta  of  intemperate  violence  broke  out  in  tiie 
when  no  person  was  present  Under  such  an  arrangement,  she 
yf&B  easpoaad  to  much  lest  danger  tiian  if  they  were  living  m  the  ordi* 
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narj  terms  of  husband  and  wife.  If  this  was  a  degraded  and  galling 
situation  on  his  part,  he  had  reduced  himself  to  it  by  his  own  temper 
and  passions,  and  he  had  solemnly  bound  himself,  both  by  verbal  pro- 
mises and  by  a  formal  deed,  to  submit  to  it 

What,  then,  was  his  conduct  after  the  separation  in  May?  Did  it 
show  that  reason  and  reflection  had  taught  him  to  subdue  the  turbulence 
of  his  temper?  Had  he  acquired  more  self*command?  Had  he  become 
convinced  that  the  best  mode  of  preserving  his  character  in  society,  and 
of  regaining  possibly  even  the  forgiveness  and  affections  of  his  wife,  was 
by  patiently  disciplining  his  mind  into  coolness  and  self^ontroul,  and  by 
strictly  fulfilling  the  conditions  which  he  had  deliberately  undertaken  to 
observe?  Or  did  his  subsequent  conduct  rather  show,  that  his  pa^ions 
had  become,  if  possible,  more  domineering  and  despotic;  that  no  engage- 
ments could  bind  him  so  as  to  controul  them;  and  that,  to  place  his  wife 
again  under  his  marital  authority  would,  in  all  probability,  expose  her  ^ 
to  a  repetition  of  acts  of  ungovernable  fury,  and  subject  her  to  the  risk 
of  personal  injury? 

The  instrument,  originally  signed  in  May,  was  a  short  deed  of  cove- 
nant, by  which  he  enga^d  that,  on  a  future  occasion,  regular  articles  ' 
should  be  executed;  for  there  was  then  no  time  to  prepare  the  latter, 
Mr.  Sheldon  being  obliged  to  go  into  Yorkshire,  and  Lord  Westmeath 
intending  to  visit  Ireland.  Before  his  departure  Lord  Westmeath  took 
a  most  extraordinary  step:  he  had  desired  a  copy  of  the  deed  of  covenant 
to  be  made  for  him;  he  went  to  Mr.  Sheldon's  chambers  in  his  absence, 
and  finding  the  dSed  had  been  sent  to  a  stationer's  to  be  copied,  he  pro- 
ceeded to  the  stationer's  shop,  accompanied  by  Mr.  Sheldon's  clerk, 
who  left  him  there.  Learning,  on  inquiry,  that  the  copy  was  not  com- 
pleted, he  went  away,  and  returned  in  half  an  hour.  The  copy  being 
•till  unfinished,  he  again  went  away,  returned  a  third  time,  and  then, 
imder  pretence  of  assisting  the  stationer,  a  woman,  in  comparing  the 
copy  with  the  original,  he  got  possession' of  the  executed  instrument, 
tore  it,  put  it  into  his  pocket,  and  left  the  shop.  It  would  not  become 
the  Court  to  designate  and  animadvert  upon  this  act  in  terms  which  it 
deserves.  Lord  vVestmeath  soon  became  aware  of  the  impropriety  of 
this  outrage;  he  wrote  twice  to  Mr.  Sheldon,  on  his  way  to  Ireland. 
When  there,  he  communicated  what  he  had  done  to  his  agent,  Mr.  Ste- 
phens, and  became  anxious  to  hasten  back  to  England,  in  ord^r  to  make 
the  best  reparation  he  could  by  executing  a  new  instrument  The  Court 
reluctantly  notices  this  act;  but  it  so  strongly  marks  the  ungovernable  state 
of  his  mind  that  it  would  be  unfit  to  pass  it  over  without  remark,  as  it 
forms  another  trait  in  what  appears  to  me  to  be  the  principal  feature  in 
the  case.  A  new  deed  is  prepared;  not  a  mere  deed  of  covenant,  but 
full  articles  of  separation,  and  is  executed  in  August,  but  is  ante-dated 
the  preceding  May. 

During  his  residence  in  Stratford  Place — allowed  only  in  the  manner 
already  stated  by  the  witnesses — Lord  Westmeath,  according  to  the  ac- 
count given  by  the  two  female  servants,  Johnson  and  Wetherly,  was 
frequently  quarrelling  with  Lady  Westmeath,  speaking  in  the  French 
language,  and  appearing  in  violent  passions.  Such  is  the  manner  in 
which  he  used  the  indulgence  he  had  obtained  of  having  a  residence  in 
th  ehouse,  in  order  to  save  appearances. 

In  the  month  of  November  of  that  year.  Lady  Westmeath  was  delivered 
of  a  son,  of  whom  she  became  pregnant  before  the  separation.     Even 
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that  situation  could  not  protect  her  from  his  temper;  for,  as  Johnson 
^3^,  deposes,  "Lord  Westmeath  quarrelled  violently  with" her  Ladyship, 
and  was  in  a  great  passion,  which  she,  the  witness,  on  account  of  her 
^  time,  thought  particularly  cruel  and  brutal."  That  is  just  before,  or 
just  after  the  confinement,  which  is  an  aggravation.  Johnson  also  states 
that,  during  her  confinement,  "  Lady  Westmeath  was  greatly  in  want  of 
money,  even  for  the  clothing  of  her  infant;"  and  Mr.  Stephens  mentions, 
that  about  that  time  he  received  a  letter  from  Lord  Westmeath,  direct- 
ing him  to  pay  no  more  money  to  Lady  Westmeath.  It  is  true  that 
Stephens  adds,  "very  speedily  after,  if  not  the  very  next  post,  it  was 
followed  by  another  letter,  desiring  the  deponent  to  pay  no  attention  to 
the  former  letter."  But  such  a  step,  at  such  a  time,  in  direct  breach 
and  contravention  of  the  deed  he  had  entered  into,  shows  the  intempe- 
rate passion  of  Lord  Westmeath. 

In  the  beginning  of  1619,  Lady  Westmeath  removed  to  Bolton  Street; 
and,  paiiiful  as  must  have  been  die  treatment  she  experienced  from  her 
husband,  she  did  not  violate  the  agreement  she  had  been  prevailed 
upon  to  make — of  allowing  him  a  bed-room-in  the  house.  For  some 
time  she  admitted  him  to  take  his  meals  with  her,  and  in  order  to  keep 
up  appearances  in  the  world,  she  occasionally  went  with  him  into  public, 
and  to  parties;  but,  in  April,  she  thought  it  necessary  to  her  peace  to  de- 
cline dining  at  the  same  table. 

It  is  manifest,  from  the  history,  that  Lord  Westmeath  had  about  this 
time,  worked  himself  up  into  a  determination  of  using  all  the  means  in 
his  power  to  put  an  end  to  the  deed  of  separation,  and  to  resume  the  man- 
agement and  controul  of  the  house  and  servants.  On  Good  Friday, 
1819,'as  it  comes  out  in  an  interrogatory  addressed  to  Mr.  Wood  by 
Lord  Westmeath,  he  rushed  into  the  house  of  Mr.  Wood,  one  of  the 
trustees,  and,  as  he  states  it,  "  in  a  violent  rage,  holding  up  both  his  fists 
1^  at  respondent,  demanded,  in  a  lofty  tone,  whether  respondent  had  not 
received  things  which  had  been  taken  out  of  his  house?  Respondent 
replied,  that  Lady  Westmeath  had  asked  respondent's  leave,  the  night 
before  she  left  town,  to  send  some  things  to  his  house,  to  which  respon- 
dent had  consented,  and  they  were  accordingly  sent.  Upon  which  Lord 
Westmeath  said,  I  am  answered;  and  immediately  left  the  room,  with 
the  same  rapidity  and  violence  he  had  entered  it"  He  afterwards  sent 
a  friend  and  relation,  to  require  an  explanation  respecting  some  expres- 
sions that  had  passed.  Upon  this  transaction  again  it  is  only  necessary 
to  observe,  that  though  no  act  of  personal  ill-treatment  to  his  wife,  yet 
it  marks  his  extreme  violence  and  how  entirely  he  was  under  the  do- 
minion of  passion. 

About  this  time,  Johnson,  Lady  Westmeath's  maid,  speaks  of  his 
general  conduct.  She  also  relates  an  occurrence  which  took  place 
sobn  after,  and  was  apparently  the  sequel  of  this  strange  interview 
with  Mr.  Wood.  <<  Violent  disagreements  took  place  in  Bolton  Street; 
that  is,  violent  on  the  part  of  Lord  Westmeath,  sometimes  in  her 
Ladyship's  room,  sometimes  in  the.passage.  She  has  heard  his  Lord- 
ship storming  at  her  Ladyship's  door,  when  he  could  not  get  in.  His 
Lordship  usually  began  in  French;  but  when  he  had  [worked  him- 
self up  into  a  rage,  which  he  did  not  unfrequently,  he  would  change 
to  English;  and  deponent  has  heard  him,  on  such  occasions,  use  terms 
which  convinced  1ier  that»  the  deed  of  separation  was  the  cause.  He 
used  to  threaten  that  he  would  assume  his  rights  again,  and  be  master. 


2  Haggard^  Supp.  1.  295 

and  that  he  would  bring  down  her  little  Ladyship  to  her  proper  level, 
and  show  her  to  the  world  in  her  true  character;  frequently,  when  speak* 
ing  in  French,  his  Lordship's  hurried,  angry,  loud  tone  of  speaking,  all 
over  trembling  with  rage,  and  his  whole  manner  showed  how  violent 
he  was:  and  his  passion  was  excessive  at  all  times.  Lady  Westmeath 
was  commonly  calm;  though  deponent  does  not  depose  that  her  Ladyship 
never  was  provoked  to  anger — for  she  was  sometimes,  his  conduct  being 
more  than  could  be  borne — ^yet  he  was  the  aggressor  whenever  depo- 
nent had  the  means  of  witnessing  the  commencement  of  the  quarrel. 
On  one  occasion  his  Lordship  found  his  way  into  her  Ladyship's  bed 
room, when  she  was  dressing  for  an  evening  party:  deponent  was  dres- 
ing  her.  He  began  in  French.  Her  Ladyship  said  but  little,  and  in  a 
calm  unirritatlng  manner:  he  became  more  and  more  angry;  he  could 
not  govern  himself  at  all;  he  was  quite  in  a  frightful  rage,  and  storm- 
ed and  raved  like  one  that  was  mad:  he  proceeded  after  some  time  in 
English;  it  was  asainst  Mr.  Wood:  called  him  all  sorts  of  names — a 
scoundrel,  villain,  olack guard,  bogtrotter;  said  he  would  challenge  him, 
and  make  him  fight  here  or  in  France:  that  one  of  them  should  bite  the 
dust:  and,  throwing  himself  on  the  floor,  he  swore  (for  he  used  quanti- 
ties of  oaths  all  Uie  time),  that  if  he  had  not  a  leg  to  stand  upon,  he 
would  shoot  at  him  as  he  lay.  Deponent  did  not  leave  the  room,  as  it 
was  a  general  order  to  her,  from  Lady  Westmeath,  never  to  leave  her 
when  Lord  Westmeath  came  into  her  bed-room.  It  ended  by  Lord 
Westmeath  bouncing  out  of  the  bed-room.  Lady  Westmeath  was,  as 
deponent  believes,  very  much  terrified;  she  had  all  the  appearance  of 
being  so;  and  indeed  it  could  not  be  otherwise,  his  passion  was  so  vio- 
lent.   This  was,  as  deponent  believes,  about  May,  1819." 

Here,  again,  it  is  only  necessary  to  observe,  that  this  conduct  created 
just  ground  of  terror,  though  the  menaces  are  not  directed  against  his 
wife;  yet  the  rage  is  so  extreme  as  to  expose  her  to  danger.     An  un- 

fuarded  expression,  or  misapprehended  word,  might  have  changed  the 
irection  of  his  vengeance,  and  brought  it  upon  herself;  more  especially 
if  the  servant's  presence  had  not  restrained  him.  Looking  back  to  the 
whole  history — for  the  Court  is  not  at  liberty  to  disconnect  the  transac- 
tions, if  it  wishes  to  do  justice  between  the  parties — I  cannot  think  that 
the  law  imposes  on  the  wife  the  obligation  of  continuing^  or  that  she 
could  safely  continue,  in  matrimonial  society  with  a  husband  who,  up 
to  this  period,  had  so  conducted  himself. 

The  only  remaining  transaction  necessary  to  be  examined  is  that 
which  took  place  in  June,  and  induced  Lady  Westmeath  to  withdraw 
from  her  house,  leaving  him  in  possession  of  it,  and  thus  finally  break- 
ing ofi*  all  intercourse  with  him. 

In  furtherance  of  his  plan  for  the  resumption  of  the  domestic  govern- 
ment, he,  on  this  day,  demanded  of  the  housekeeper  what  wases  were 
due  to  her,  and  required  her  to  deliver  up  to  him  her  books  and  papers. 
This  she  refused,  on  the  ground  that  Lady  Westmeath,  whose  servant 
she  considered  herself  to  be,  was  absent  at  Mr.  Wood's,  in  a  neighbour- 
ing street  On  this  refusal,  Lord  Westmeath  broke  open  the  house- 
keeper's presses,  and  took  forcible  possession  of  all  her  papers,  and 
whatever  he  found  therein.  The  conduct  of  each  of  the  parties  will  be 
more  correctly  described  in  the  words  of  the  witnesses;  or,  at  least,  by 
abstracting  the  most  material  parts  of  their  evidence.  Johnson  speaks 
to  the  earlier  part,  and  afterwards  to  the  conclusion  of  the  scene.     She 


296  Westmeath  v.  Wbstmbath.  H,  T.  1827. 

mentions,  that  while  they  were  at  dinner  in  the  housekeeper's  room^ 
Lord  Westmeath  looked  in,  and  desired  Wetherly  to  come  to  him  after 
dinner:  ^^  from  his  manner  she  judged  something  was  the  matter;  she 
went  to  her  own  room,  Lord  Westmeath  cam€  there,  and  asked  where 
the  housekeeper  kept  her  accounts  and  keys?  she  said  she  did  not  know; 
he  was  apparently  very  angry  and  disturbed.  In  a  little  while  deponent 
heard  a  great  noise  below,  as  of  bursting  open  locks  and  bolts  violently 
—a  crash;  she  was  alarmed,  and  staid  where  she  was,  till  called  down 
stairs  by  Lady  Westmeath's  voice.''  Wetherly  then  gives  the  follow- 
ing statement:  <<  After  she  had  dined  she  went  to  Lord  Westmeath,  as 
he  had  desired;  his  Lordship  spoke  to  her  in  the  dining  room;  asked 
her  what  wages  were  due  to  her,  she  told  him  how  many  months;  he  said 
fie  was  going  to  pay  and  discharge  her;  desired  to  have  the  books,  keys, 
and  accounts:  deponent  told  his  Lordship  she  was  Lady  Westmeatli's 
servant,  and  could  not  give  them  up  unless  she  was  present,  and  order- 
ed her.  His  Lordship  was  in  a  great  passioh,  flew  out  at  the  deponent, 
called  a  man  servant,  and  sent  him  for  a  constable;  said  he  would  take 
them;  he  turned  from  her;  she  was  just  by  the  door,  and  as  he  had  used 
personal  violence  to  her  once  before,  she  did  not  know  but  he  might  do 
it  again,  so  she  made  her  escape,  and  got  out  of  the  house;  she  went  to 
Clarges  Street,  to  Mr.  Wood's,  where  Lady  Westmeath  was,  and  did 
not  return  to  Bolton  Street  for  about  eleven  days,  when  she  went  to 
fetch  her  own  things,  when  his  Lordship  returned  some  letters  and  pa- 
pers which  were  her  own  property,  and  some  money  which  belonged  to 
he 
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The  next  witness,  who  speaks  to  the  same  afiair,  is  Miss  Weldon, 
who  had  been  governess  in  Mr.  Wood's  family,  and  who  returned  to 
Bolton  Street  with  Lady  Westmeath  on  this  occasion:  '^Deponent  ac- 
companied Lady  Westmeath  to  Bolton  Street;  when  they  got  there. 
Lady  Westmeath  went  immediately  into  the  housekeeper's  room,  fol- 
lowed by  the  deponent.  Immediately  afterwards  Lord  Westmealli  en- 
tered. It  was  plain  the  presses  and  drawers  had  been  forcibly  opened. 
Lord  Westmeath  was  in  a  most  violent  and  extraordinary  passion, 
amounting  to  almost  fury,  though  apparently  in  a  degree  exhausted;  he 
was  as  pale  as  a  sheet  of  writing  paper,  his  lip  quivered,  his  whole  frame 
shook  with  rage,  his  shirt  collar  unbuttoned,  and  his  whole  appearance 
that  of  a  man  greatly  agitated  and  irritated.  Lady  Westmeath  asked 
him,  with  greater  coolness  than  she  could  have  expected,  what  he  had 
been  about;  Lord  Westmeath  replied,  his  voice  tremulous  with  passion, 
I  have  been  breaking  open  your  presses,,  and  I  will  do  it  again.  I  will 
show  you  that  I  will  be  master  in  this  house.  Lady  Westmeath  said, 
that  if  she  was  to  be  exposed  to  such  horrors,  she  must  send  to  her  trus- 
tees for  protection.  Lord  Westmeath  said,  he  should  like  to  see  the 
trustees  that  would  dare  to  interfere  with  him.  Upon  this,  Lady  West- 
meath left  the  room;'  she  was  followed  by  Lord  Westmeath:  deponent 
remained  in  the  housekeeper's  room.  In  about  ten  minutes  Lord  West- 
meath came  back,  and  said,  as  he  supposed  she  was  there  as  a  spy,  he 
must  desire  her  to  quit  the- house.  She  expressed  her  readiness,  if 
Lady  Westmeath  consented,  but  otherwise  she  would  not  go.  Lord 
Westmeath  left  the  room.  Lady  Westmeath  came  there,  entreated  de^- 
ponent  not  to  leave  her,  saying  she  would  come  back  to  deponent  in  a 
few  minutes;  after  bring  absent  about  a  quarter  of  an  hour  she  return- 
ed."   They  waited  in  the  drawing  room  till  her  solicitor,  Mr.  Talbot, 
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oame;  and  having  consulted  with  him,  they  went  to  Mr.  Wood'3  houae 
in  Clarees  Street  <^  Lady  Westmeath  was  certainly  under  alarm,  and 
terrified,  as  it  appeared  to  the  deponent,  but  preserved  her  presence  of 
mind.  She  was  cool,  and  spoke  calmly;  but  it  appeared  to  the  depo- 
nent evident,  that  she  did  not  consider  herself  safe  in  the  house  in  Bol- 
ton Street;  or  under  the  same  roof  with  Lord  Westmeath;  and  depo- 
nent saith  that,  as  far  as  she  could  judge,  her  alarm  was  well  founded.'' 

A  short  passage  in  Johnson's  evidence  concludes  the  narrative.  <<  On 
being  called  by  Lady  Westmeath,  she  went  to  her  in  her  bed-room. 
Lord  Westmeath  was  with  her  ladyship;  he  said,  on  deponent's  com- 
ing in,  what  do  you  want  your  maid  for,— as  a  witness  against  me? 
Lady  Westmeath  said,  whenever  she  had  occasion  for  her,  and  wanted 
her,  she  would  call  her;  and  she  added,  I  desire,  Lord  Westmeath,  you 
will  leave  my  room.  Upon  which,  he  said  he  would  not;  that  he  would 
come  into  her  room  when  he  pleased,  and  stay  as  long  as  he  pleased; 
that  he  would  have  no  more  of  these  separate  doings;  that  he  would  be 
master  of  his  own  house;  that  he  would  go  down  stairs  and  turn  Miss 
Weldon  out  of  the  house,  and  would  have  no  more  interference  from 
that  family  in  his  concerns,  and  then  left  the  room,  apparently  to  execute 
his  purpose  <on  Miss  Weldon.  Deponent  then  assisted  her  mistress  in 
movinff  her  boxes,  which  had  papers  in  them,  and  other  things,  to  de- 
ponent's room,  where  Lady  Westmeath  filled  her  pockets,  gave  depo- 
nent as  many  as  she  could  dispose  of  about  her  person,  dispatched  de- 
Cnent  to  seek  the  children,  who  were  out  walking,  and  send  them  to 
idy  Salisbury's,  for  whom  deponent  received  a  note,  and  she  then  left 
the  house.  Thtsit  on  the  occasion  deposed  of,  Lady  Westmeath  was 
undoubtedlv  very  niuch  alarmed  at  his  Lordship;  the  whole  scene  was 
very  alarming.  Lady  Westmeath  is  a  woman  of  wonderful  self-pos- 
session, but  she  could  not  oonoeal  that  she  was  alarmed  on  the  occa- 
sioi\." 

Here,  then,  the  scene  closes;  and  the  Court  is  to  decide  whether, 
under  all  the  circumstances  of  the  whole  ease,  Lady  Westmeath  was 
justified  in  quitting  cohabitation.  Without  recapitulating  the  facts  of 
this  painful  history,  which  the  Court  has  gone  through  with  much  de- 
tail, in  order  to  mark  distinctly  the  grounds  upon  which  its  conclusion 
must  rest;  but  looking  to  the  ungovernable  violence  of  this  husband's 
temper  on  these  several  occasions — looking  to  the  former  acts  into  which 
that  temper  had  betrayed  him — looking  to  his  conduct  at  the  separation 
of  beds  in  May  1618 — ^looking  to  these  finkl  transactions  in  the  face  of 
all  his  engagements — ^his  resumption  of  his  marital  authority  by  forci- 
ble means — his  refusal  to  quit  her  bed-room — ^his  declaration,  <<  that  he 
would  come  into  her  room  when  he  pleased,  and  stay  in  it  as  Ions  as  he 
pleased,  that  he  would  have  no  more  of  these  separate  doings,''  I  do 
think  that  she  had  a  reasonable  foundation  for  an  apprehension  of  renew- 
ed  personal  violence.  I  so  fiaur  j(Hn  in  that  apprehension  as  to  think,  and 
be  morally  convinced  by  the  evidence,  that  if  she  had  submitted  to  a 
continuance  of  domestic  society  under  those  terms,  and  had  allowed  of 
further  matrimonial  cohabitation,  there  was  great  risk,  and  a  strong  pro- 
bability, that  she  would  have  been  exposed  to  a  repetition  of  acts  of 
personal  injury.  I  am  of  opinion  that  the  case  fully  comes  up  to  the 
requisites  of  tiie  law,  as  laid  down  in  the  several  adjudged  cases  to 
which  I  have  referred,  and  more  especially,  to  use  the  words  of  Lord 
Stowell^  **  that  the  passions  of  the  husband  are  so  much  out  of  his  own 
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control,  that  it  is  inconsistent  with  the  personal  safety  of  the  wife  to 
continue  in  his  society.'^  ^ 

If  such  was  her  danger  at  that  time,  has  the  Court  any  reason  to  con- 
clude, that  she  would  be  in  a  state  of  greater  security  if  compelled  now 
to  return  to  his  house  and  home?  Has  he  shown  that  he  is  become  sen-^ 
sible  of  his  past  misconduct?  Is  he  emendatus?  Are  his  mind  and 
disposition  softened  down  into  conjugal  kindness?  Where  are  the  proofs 

of  It? 

After  the  separation,  he  carries  his  infant  son  to  Clonyn,  where  the 
child  dies  just  before  he  becomes  a  year  old.  Lady  Westmeath,  on 
hearing  of  the  illness,  with  the  natural  feelings  of  a  mother,  sets  off,  ac- 
companied by  Lord  Cranborne,  her  brother,  and  her  maid,  but  arrives 
the  day  after  the  child  died;  she  stays  a  few  hours,  and  returns  to  Eng- 
land. 

Till  1821,  Lady  Rosa,  then  about  six  or  seven  years  of  age,  had  been 
living  with  her  mother,  and  in  charge  of  a  governess.  In  that  year  Lord 
Westmeath  was  residing  at  Mrs.  Winsor's,  in  Bolton  Street  The  child 
is  brought  frequently  by  the  governess  to  visit  him;  and  one  day  the 
child  is  detained  by  Lord  Westmeath,  the  governess  dismissed  without 
her,  and  in  about  ten  days  the  child  sent  out  of  town,  to  a  friend's  house 
in  Hampshire.  This  seems  to  have  been  done  without  the  least  notice^ 
or  previous  preparation  of  the  mother  for  the  infliction  of  such  a  stroke. 
She  applies  to  a  Court  of  Justice  to  regain  the  possession:  but  the  rights 
of  a  father  are  too  strong  to  enable  that  Court  to  afford  her  any  relief. 
His  Lordship  not  only  still  persists  in  the  same  course,  but  will  not  allow 
Lady  Westmeath  even  to  see  the  child,  or  at  least  would  not  as  late  as 
the  year  1824;  for  his  own  witness,  Lady  Salisbury,  who  was  examine^ 
in  March,  1824,  and  who  was  most  likely  to  be  correctly  informed  as  to 
the  fact,  states,  on  the  twenty-first  interrogatory,  ^^that  respondent  be- 
lieves, that  the  producent.  Lord  Westmeath,  has  prohibited  the  roinis- 
trant,  Lady  Westmeath,  from  seeing  her  child.  Lady  Hosa  Nugent,  and 
has  prevented  her  from  so  doing."  Of  the  reason  for  this  course  of  con- 
duct respecting  the  little  girl,  the  Court  may  not  be  fully  apprised;  but, 
judging  from  what  appears  in  the  suit,  the  smallest  speck  is  not  attempt- 
ed to  be  points  out  in  the  moral  character  of  Lady  Westmeath.  In- 
deed, the  very  prayer,  made  in  this  suit  for  restitution  of  conjugal  rights, 
to  .compel  her  to  return  to  cohabitation,  implies  necessarily,  that  he  has 
no  imputation  to  make  against  her,  either  as  a  wife,  or  a  mother.  The 
Court  does  not  venture  to  blame  Lord  Westmeath  in  this  respect,  because 
all  the  facts  are  not  before  it;  but  as  far  as  does  appear,  his  conduct,  in 
this  particular,  furnishes  no  affirmative  evidence  that  he  is  disposed  to 
show  greater  kindness  and  forbearance  towards  this  lady.  The  Court 
carries  the  inference  no  further. 

Again,  the  parties  have  been  engaged  in  litigation  with  each  other 
from  the  moment  of  separation  to  the  present  time;  not  in  one  court  only, 
but  in  all  courts — in  equity,  common  law.  and  ecclesiastical  courts;  and 
in  those  several  jurisdictions,  Lord  Westmeath  has  been  the  party  com- 
mencing the  proceedings.  These  circumstances  are  not  likely  to  engen- 
der more  good-will  and  cordiality;  they  do  not  operate  as  sweeteners 
to  prepare  the  parties  for  the  performance  of  matrimonial  duties  with 
affection  and  consideration. 

Looking,  therefore,  to  the  present  time,  as  well  as  to  the  time  of  their 
fietual  separation,  I  see  nQ  prospect  of  their  practically  living  together  in 
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any  degree  of  oonjugal  happiness,  and  in  the  proper  discharge  of  the  obli- 
gations of  the  marria^  state;  but  looking  at  the  case  not  practically,  but 
strictly  in  a  legal  view,  I  am  of  opinion,  that  to  compel  the  wife  to  re- 
turn to  cohabitation,  would  but  expose  her  to  the  risk  and  danger  of  re- 
newed violence,  and  personal  injury. 

In  arriving  at  this  conclusion,  I  trust  that  I  have  proceeded  with  due 
caution,  weighing  and  considering  again  and  again  every  transaction, 
with  its  accompanying  circumstances,  and  every  branch  of  the  evidence 
in  proof  of  them,  and  endeavouring  to  draw  impartial  inferences  from 
the  whole.  I  have  formed  my  opmion^  not  only  with  the  usual  care 
and  attention  which  the  ordinary  justice  due  to  the  parties  would  require, 
but  with  considerable  hesitation  and  unaffected  diffidence,  on  account 
of  my  respect  for  the  learned  Judge  who,  in  this  case,  has  come  to  a  dif- 
ferent decision;  but  after  mature  deliberation,  finding  myself  compelled 
to  dissent,  on  this  latter  part  of  the  case,  from  the  judgment  already 
given,  I  must  not  shrink  from  the  duty  which  is  cast  upon  me  of  re- 
versing the  sentence:  for  to  shrink  from  the  discharge  of  that  official 
duty,  would  be  to  defeat  the  very  remedy  by  appeal  which  is  afforded 
by  the  law.  ^  ;, 

I  must,  therefore,  reverse  the  sentence;  pronounce  that  Lady  West- 
meath  has  sufficiently  proved  her  first  allegation,  charging  her  husband 
with  cruelty,  and  is,  on  that  account,  entitled  to  a  sentence  of  separation. 

This  sentence  was  affirmed  by  the  High  Court  of  Delegates,  to  which 
Lord  Westmeath  appealed,  on  the  18th  of  April  1828;  and  an  applica- 
tion for  a  Commission  of  Review  was  rejected  on  the  24th  of  June, 
1829.  >     •  ' 


MIDDLETON  v.  MIDDLETON.(a)— p.  134. 

In  a  suit  far  sepantion  by  reason  of  the  wife's  adultery*  (publication  having  passed), 
the  Court— on  an  affidavit  that  material  facts  are  newly  discovered,  may,  in  its  discre- 
tion, allow  the  cause  to  be  opened  for  the  purpose  of  pleadings  flirther  adultery. 

The  renouncing  all  further  allegations,  unless  exceptive,  is  the  virtual  conclusion  of  the 
principal  cause  as  to  the  rights  of  parties:  leave  for  further  pleading  is  in  the  dis« 
cretion  of  the  Court. 

In  suits  for  adulteiy  the  party  is  not  limited  to  the  contents  of  the  libel,  but  may  plead 
fresh  charges,  and  obtain  a  sentence  on  facts  not  existing  at  the  commencement  of 
the  suit;  but  publication  is  a  bar  to  further  pleadings  as  of  right 

The  Court  is  not  legslly  obliged  to  defer  to  an  apj>eal  till  an  inhibition  is  served;  nor 
is  there  any  distinction  whether  all  the  acts  be  done  on  the  day  the  appeal  is  asserted, 
or  some  on  a  subsequent  day.  therefore,  the  Court  having  overruled  the  objections 
to  the  admission  of  an  allegation,  on  the  following  Court-day  admitted  the  allegation, 
notwithstanding  an  appeal  had,  in  the  tn^min,  been  asserted. 

Material  facts,  newly  come  to  the  knowledge  of  the  psity,  may  be  pleaded  after  publi- 
cation. 

Before  a  psrty  can  plead  after  publication,  he  must  show  (generally  by  affidavit)  that 
the  facts  came  to  his  knowledge  nnce  his  former  plea;  the  Court  then  ought  to  ad- 
mit a  plea  of  such  facts. 

This  was  a  suit,  brought  by  the  husband  against  the  wife^  for  adul- 
tery. 
In  Trinity  Term,  1793,  the  libel;  on  the  third  session  of  Hilary 

(a)  Vid.  sap.  Hsnerton  v,  Bamerton,  (Arches,  Mich.  T.)  p.  17. 
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^  T^rm,  1794,  an  allegation^  on  the  l>art  of  the  wife;  and,  on  the  5th  of 
June,  in  that  year,  a. responsive  allegation  on  behalf  of  the  husband, 
were  admitted.  On  the  third  session  of  Trinity  Term,  9th  of  July, 
1794,  publication  was  decreed;  and,  on  the  fourth  session,  both  Proctors 
declared,  that  they  gave  no  allegation  unless  exceptive  to  the  witnesses; 
and,  on  the  by-day  after  Michaelmas  Term,  viz.  the  5th  of  December, 
an  exceptive  allegation,  given  in  by  the  wife,  was  admitted.  On  this 
•xceptive  plea,  publication  of  the  depositions  had  not  been  prayed,  nor 
had  the  cause  been  concluded,  when  on  the  second  session  oi  Hilary 
Term,  1795,  the  Proctor  for  the  husband  brought  in  an  affidavit  of  Mr. 
Middleton  and  himself,  stating,  <<that  since  the  publication  of  the  de* 

1)ositions,  evidence  of  certain  facts  of  adultery  had  come  to  their  know* 
edge,''  and  they  prayed  the  cause  to  be  opened  for  the  purpose  of  giv- 
ing an  allegation  in  the  principal  cause.  This  was  objected  to  on  behalf 
of  the  wife;  and  the  Judge  assigned  to  hear,  on  act  on  petition,  on  the 
next  court-day.  On  the  third  session,  this  assignation  was  continued; 
ttnd  the  allegation  being  brought  in,  the  Court  further  assigned  to  hear 
on  the  admission  thereof  on  tiie  fovurth  session,  if  the  petition  did  not 
obstruct 

On  that  day,  after  hearing  Counsel  on  both  sides,  the  Court  thus  de- 
livered its  opinion. 
Judgment. 

Sir  William  Scott  (Lord  Stowell). 
I  see  no  foundation  for  any  imputations  of  delay  on  either  party:  the 
citation  was  taken  out  in  Easter  Term,  1798;  a  libel,  containing  a  Iarg0 
mass  of  matter,  was  given  in  on  the  first  session  of  Trinity  Term,  and 
it  is  said  that  seventy  witnesses  have  been  examined:  the  production  of 
so  many,' and  these  too  on  commissions  in  the  country,  did  not  exceed 
the  usual  allowance  of  time.  The  wife  gave  in  her  allegation  early, 
and  proceeded  with  great  dispatch  in  the  examination  of  her  witnesses, 
and  a  responsive  allegation  was  brought  in  on  the  5th  of  June,  1794. 
The  parties  subsequently  renounced  alTfurther  allegations,  unless  excep- 
tive, which,  undoubtedly,  is  the  virtual  conclusion  of  the  principal 
cause,  as  far  as  the  rights  of  parties  extend.  They  cannot  retract  with- 
out the  leave  of  the  Court;  and  the  question  is,  whether  the  Court,  in 
its  discretion,  shall  under  the  circumstances  listen  to  the  application  and 
allow  the  party  to  plead. 

The  allegation  I  have  not  seen;  but  the  affidavit,  sworn  to  by  Mr. 
Middleton  and  by  his  Proctor,  states,  <'  that  since  the  responsive  plea 
has  been  given  in,  Mrs.  Middleton,  while  residing  at  Lowestoff,  has  been 
observed  to  carry  on  a  secret  intercourse  with  a  stranger  of  low^condi- 
tion,  who  had  no  acquaintance  but  her  servants;  that  they  had  r^ascm  to 
suspect  that  this  was  the  person  mentioned  in  the  proceedings  as  the 
adulterer,  but  they  could  not  obtain  the  proofs  till  January;  that  they 
had  since  ascertained  that  the  stranger  was  the  alleged  adulterer,  and 
they  had  now  collected  facts  which  they  believe  are  relevant  and  proper 
to  be  introduced,  and  that  they  are  confident  they  shall  be  able  to  prove 
the  same.'' 

No  doubt  these  matters  are  relevant,  and  that  the  party  had  a  right  to 
plead  them  before  publication  on  the  strictest  principles  of  law  and  jus- 
tice.    It  is  every  day's  practice  to  intfo4uce  changes  of  adultery  com- 
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mitted  since  the  institution  of  the  suit  It  cannot  be  contended 
that  a  party  is  bound  down  to  the  contents  of  his  original  libel.  In 
Newton  v. ^Newton,  Consistory  1781 — See  Webb  v.  Weob,  Vol.  I.  349. 
[3  Eng.  Eccl.  Rep.  152], — and  many  other  cases,  it  has  been  constantly 
held,  that  fresh  acts  of  adultery  may  be  pleaded  supplementarily;  and 
that  a  sentence  may  be  obtained  on  facts  not  existing  at  the  commence- 
ment of  the  suit  The  bar,  in  this  case,  would  be  publication,  and  it 
operates  to  prevent  the  right  of  further  pleading;  which  would  be  a 
dangerous  proceeding,  if  assumed  as  a  matter  of  absolute  right   But  the 

Juestion  is,  whether  it  be  not  proper  for  the  Court,  in  its  sound  and  legal 
iscretion,  under  the  circumstances  of  the  case,  to  erant  the  permission 
prayed  for;  and  acting  not  from  favour  but  from  justice,  to  open  the 
cause.  It  cannot  be  denied  that  the  facts  are  material  to  the  investiga- 
tion of  the  question.  If  the  wife  has  carried  on  a  clandestine  intercourse 
since  the  commencement  of  the  suit,  it  would  be  explanatory  of  much 
obscurity  which  appears  to  hang  over  the  cause  on  the  face  of  the  libel. 
What  danger  or  injury  can  there  be  to  the  wife? 

It  is  asked,  where  is  the  matter  to  stop?  At  that  period  where  the 
proper  and  sound  discretion  of  the  Court  will  limit  it  Does  it  follow 
that  I  am  bound  in  like  manner  to  admit  twenty  other  allegations?  I  am 
to  look  at  the  circumstances  and  stage  of  the  cause,  and  to  form  my 
judgment  upon  all.  Two  pleas  only  have  hitherto  been  given  by  Mr. 
Middleton;  one  of  them  being  responsive:  and  the  facts  now  pleaded  are 
such  as,  if  publication  did  not  withstand,  the  Court  could  not  hesitate 
to  admit  PTow,  the  grounds  on  which  in  point  of  law  publication  is  a 
bar,  are,  first,  the  fear  of  subornation;  secondly,  the  danger  of  the  pro* 
lonsation  of  the  suit  Here  are  fresh  facts  to  be  proved;  and,  I  presume, 
fre£  witnesses  to  be  examined:  it  is  not  proposed  to  supply  the  defect  of 
the  proof  of  the  former  pleas;  but  to  establish  facts  having  no  existence  at 
the  time  the  libel  was  given  in;  and,  therefore,  there  is  no  fear  of  suborna- 
tion. The  other  ground  of  objection  is  the  prolongation  of  the  suit  I  am 
told,  however,  these  facts  might  be  pleaded  in  the  Court  of  appeal,  or 
that  the  husband  might  proceed  on  a  new  citation,  dropping  this.  Where 
would  be  the  advantage  or  convenience  in  driving  the  husband  to  an 
.  appeal,  or  to  a  fresh  suit?  How  would  the  wife  be  taken  out  of  peril  and 
discomfort?  I  think  I  shall  perform  an  act  of  justice  favourable  to  the 
wife,  in  suffering  the  cause  to  proceed  in  its  present  course  to  a  complete 
termination.  If  these  facts  cannot  be  proved,  her  character  will  be 
vindicated;  if  proved,  the  Court  will  have  the  satisfaction  of  administer* 
ing  justice  with  full  information,  which  satisfaction  it  would  be  difficult 
to  feel  under  the  confusion  with  which  the  suit  set  out  It,  besides,  is 
an  allegation  on  the  part  of  the  husband,  from  whom  there  is  less  reason 
to  fear  protraction,  as  he  is  in  a  great  measure  to  sustain  the  expenses; 
and  I  therefore  have  all  the  assurance  from  the  situation  of  the  parties, 
that  he  is  sincere  in  the  purpose  for  which  he  offers  the  allegation.  As 
to  myself,  when  I  recollect  the  extreme  obscurity  which  appeared  in  the 
original  case,  and  the  quantity  of  evidence  produced,  the  introduction* 
of  this  new  matter  will  be  a  great  relieif.  I  owe  it  to  my  own  conscience 
to  five  the  case  every  instruction  I  can;  and,  I  think,  this  allegation, 
and  the  evidence  produced  upon  it,  will  contribute  to  ^row  great  light 
on  the  real  state  of  the  facts,  and  I  am  conviitted  it  will  materially  serve 
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the  interests  of  truth.     I,  therefore,  am  clearly  of  opinion  that  I  ought 
to  receive  the  allegation,  (a) 


From  this  decree,  and  from  a  further  decree,  admitting  the  allegation, 
an  appeal  was  prosecuted  to  the  Court  of  Arches;  when,  after  argument, 
the  Court  gave  sentence,  as  follows: — 

Judgment. 

Sir  William  Wynne. 

The  libel  was,  in  this  case,  admitted  in  1793.  Many  witnesses  were 
examined:  an  allegation  of  the  wife  and  a  further  allegation  of  the  hus- 
band were  given:  the  depositions  on  all  these  pleas  were  published:  an 

(o)  The  objections  in  the  petition  being  thus  overruled,  the  assig^nation  ««to  bear  on 
the  admission  of  the  allegation  was  continued."  On  the  by-day  the  proctor  for  the  wife 
alleged  the  cause  to  be  appealed:  and,  at  the  same  time,  the  Court  was  moved  to  adnut 
the  allegation. 

Dr.  Nicholl  and  Dr.  Laurence  for  the  husband. 

The  hand  of  the  Judge  is  tied  efTectually  only  by  an  inhibition:  here  none  has  yet 
been  served.  There  are  instances  where,  notwithstanding  an  appeal  apud  aeki,  the 
Judge  has  gone  on,  admitted  an  allegation,  ai\.d  decreed  a  requintion  for  the  ezamtnatioii 
of  witnesses.  In  Annesley  v.  Aylmer,  Prerogative,  1790.  S.  C.  Delegates,  1791.  The 
cause  stood  on  act  on  petition.  Stevens  prayed  furdier  time  to  give  in  an  affidavit:  this 
application  was  rejected,  and  the  Court,  Sir  William  Wynne,  directed  the  cause  to 
proceed.  Stevens  appealed  apud  ado.  But  the  Court  heard  the  pettdon  and  decreed 
administration.    Oughton,  tit.  306. 

In  Barwell  v.  Barwell,  Prerogative,  Hil.  T.  1792.  Willis  propounded  a  will,  exhibited 
an  affidavit  of  scripts,  and  brought  in  an  allegation  (of  which  he  had  offered  a  copy  to 
Stevens)  and  prayed  it  to  be  admitted.  Stevens  objected,  and  appealed  apud  atta\  but 
the  Court,  Sir  William  Wynne,  ordered  the  allegation  to  be  read^  admitted  it,  and  de- 
creed a  requisition  for  the  examination  of  witnesses.     This  is  a  case  in  point. 

Per  Curiam,    What  was  the  gravamen  there? 

Argument  resumed.    The  Court  ordering  the  allegation  to  be  read. 

No  distinction  arises  from  this  being  a  case  in  which  the  Court  exeroises  a  discretion  in 
respect  to  the  admission  of  a  plea,  it  being  after  publication.  If  the  Court  sees  that 
delay  is  intended  by  the  adverse  party,  it  will  now,  in  its  discretion/ admit  this  allegation. 
The  step  taken  in  overruling  the  petition  was  only  preparatory;  the  allegation  might 
have  been  admitted  on  the  last  sesnon. 

Per  Curiam,    Why  was  it  not  then  brought  on  ? 

Jb'sument  returned.  Merely  for  the  convenience  of  the  Counsel  on  the  other  i^de, 
that  3iey  might  look  over  the  allegation,  and  see  if  it  were  opposable.  It  was  therefore* 
in  fact,  admitted  mn,  on  that  day;  and  we  are  now  entitled  to  that  which  was  then  virtu- 
ally the  decree  of  the  Court:  the  plea  was  allowed,  if  admissible,  to  be  admitted.  What 
can  be  the  injury  to  Mrs.  Middleton?  The  expense  will  fall  upon  the  husband,  and  the 
wife  will  have  an  opportunity,  in  the  Superior  Court,  of  considering  whether  the  allega- 
tion be  objectionable;  while,  on  the  other  side,  a  great  injury  mig^t  arise:  the  wife  might 
appeal  further  on  the  same  grievance,  and  might  thus  hang  up  the  cause  for  a  very 
long  time. 

Per  Curiam,  As  I  understand,  this  allegation  was  brought  in  on  the  Court-day,  be- 
fore last;  a  copy  tendered  to  Mrs.  Middleton's  proctor,  and  the  asng^ation  atood  **  upon 
admission  next  Court,  if  the  petition  did  not  obstruct,"  and  that  petition  was  overruled; 
therefore,  regularly  the  allegation  ought  then  to  have  been  debated.  Why  that  was  not 
done,  I  do  not  know.  If  the  opposite  party  would  not  accept  a  copy  of  the  allegation, 
Ifr.  MTiddleton's  proctor  might  then  have  read  the  plea,  subject  to  the  observationt  of 
the  Court.    The  wife's  proctor  alleges  that  the  cause  is  now  appealed. 

Dr,  Stoabey,  This  is  not  an  appeal  apud  aeta,  as  in  the  cases  that  have  been  cited. 
Here  the  proctor  alleges  the  cause  in  due  time  and  place  to  be  appealed,  which  is  differ- 
ent. By  the  canon  law  every  act  is  appealable.  -  On  the  last  Court  day  the  petition 
was  rejected,  since  which  an  appeal  has  been  entered  from  what  was  then  done.  In 
other  cases  the  appeals  have  been  apudaetOt  interrupting  the  Court  in  what  it  was  then 
doing;  and  in  those  cases  the  Judge  has  gone  on,  and  sent  the  whole  cause  together  to 
the  Court  of  appeal.  Where  an  appeal  from  a  separate  act  has  been  entered  out  of 
Court,  the  Judge  has  usually  deferred.  In  Raybold  v.  Raybold,  Arohes,  Mich.  Temii 
1789,  the  Court  made  such  a  distinction.^ 
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exceptive  allegation  of  the  wife  was  also  admitted;  and  another  by  the 
husband  was  asserted.  The  cause  was  in  this  state,  when  an  affidavit 
of  the  husband  and  his  Proctor  averred  that  facts  had  lately  come  to 
their  knowledge;  and  a  prayer  was  made,  that  an  allegation  might  be 
admitted,  it  having  been  before  declared  that  neither  party  would  tender 
any  such  plea;  the  Judge  of  the  Consistory  Court  was  of  opinion  that 
they  might  give  such  a  plea.  From  this  decree  the  wife  appealed;  and 
the  question  for  my  decision  is,  whether  the  Court  below  exercised  a 
proper  discretion. 

Most  certainly,  the  Court  is  exceedingly  cautious  in  admitting  any 
plea  after  publication:  there  are  strong  objections  which  it  is  slbsoTutely 
necessary  for  the  party  to  get  over;  it  would  lead  to  subornation — wit- 
nesses might  supply  defects,  might  avoid  contradictions,  might  make 
artificial  evidence:  these  are  evils  which  the  Court  will  strive  in  every 
possible  way  to  prevent,  and  it  therefore  always  requires  strict  and  legal 
proof  that  these  evils  cannot  happen;  it  must  be  shown  that  facts  have 
come  to  the  knowledge  of  the  party  since  his  former  plea:  this  is  al- 
ways demanded,  and  is  usually  done  by  affidavit.  The  Court  has  the 
power,  on  such  affidavit,  and  always  does  and  oueht,  for  the  purposes  of 
justice,  to  exert  its  authority  in  admitting  a  plea  of  facts,  which,  for 
want  of  being  known,  could 'not  be  pleaded  before.  Where  such  facts 
and  such  former  want  of  information  are  shown,  the  Court,  I  take  it. 

Per  Curiam,    What  is  the  disadTantage  to  Mrs.  Middleton? 

Dr,  StDobey,  as  amieus  euriss,  I  know  of  none.  The  petition  stated  the  sabstance  of 
his  allegation:  the  admission  of  the  latter  can  therefore  scarcely  be  said  to  make  the 
charge  public. 

'  Per  Curiam,  This  case  coraes  within  the  principle  of  the  cases  citod.  The  Court  is  not« 
I  think,  legally  obliged  to  defer  to  an  appeal  till  an  inhibition  is  served,  nor,  in  my 
opinion,  is  there  any  sound  distinction,  whether  all  the  acts  be  done  on  the  day  on 
which  the  appeal  is  asserted,  or  some  on  a  subsequent  day.  Generally  the  Court  will 
be  inclined  to  defer,  unless  circumstances  afford  a  reason  ag^nst  it.  It  is,  then,  for  the 
Court  to  consider,  whether  in  order  to  do  justice  between  the  parties,  it  shall,  in  its 
discretion,  defer  to  the  appeal  or  not  The  husband  had  a  right  to  haye  his  allegation 
debated  on  the  last  session:  this  forms  a  fair  equity  on  which  the  Court  may  proceed. 
The  party,  offering  the  allegation,  will  bear  the  expenses:  he  tries  the  experiment  sua 
pmeulo\  and  I  do  not  see  in  what  way  the  interest  of  the  other  party  is  concerned  to 
prevent  it. 

Another  consideration  weighs  with  me,-— the  great  and  incurable  grievance  in  these 
Courts  that  parties  may  appeal  from  every  step,  and  that  causes,  by  the  occupation  of 
the  Court  of  Delegates,  ma/  be  hung  up  long  before  an  interlocutory  decree  can  be 
pronounced.  The  Court  will,  in  practice,  consolidate  the  steps  as  much  as  it  can,  and 
will  not  drive  a  party  to  two  appeals.  Shall  the  Court,  in  this  case,  send  up  the  party 
on  an  appeal  against  overruling  the  objections  to  the  petition,  and  then,  a  second  time, 
against  the  admission  of  the  idlegation?  I  hold  it  my  duty  to  facilitate  and  expedite 
causes  as  mucli  as  I  can,  and  to  go  as  far  as  I  can  without  breaking  in  upon  the  authority 
of  the  superior  Cour^  I  therefore  think  I  am  at  liberty  to  hear  this  allegation  read,  and 
to  admit  it  if  it  appears  admissible. 

The  allegation  was  then  opened  and  read  inpcenam. 
Per  Curiam. 

The  act  on  petition  stated,  that  facts  of  an  adulterous  intercourse  had  newly  come 
to  the  knowledge  of  Ifr.  Middleton,  who  prayed  leave  to  give  an  allegation;  and  the 
Court  thought  itself  bound  in  justice  to  all  parties  to  grant  permission.  I  should  have 
done  Mrs.  Middleton  a  great  injury  if  1  had  not  given  her  an  opportunity  to  clear  her 
character  from  ev^ry  imputation,  so  that  I  might  proceed  to  the  final  hearing,  or  even 
to  dismiss  her  without  any  drawback  on  her  character.  The  allegation,  now  read,  agrees 
with  the  statement  of  the  petition;  but,  as  I  understand  that  Mrs.  Middleton  has  ap- 
pealed, I  admit  the  allegation  only  in  order  to  send  it  up  to  the  Court  of  appeal:  and  I, 
therefore,  make  no  observations,  except  that  I  think  a  responsiye  allegation  would  have 
been  a  more  advisable  step  on  the  part  of  Mrs.  Middleton,  than  an  appeal. 

Allegation  admitted. 
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will  never  shut  its  ears;  for  otherwise  it  might  give  sentence,  when  it 
knows  that  the  party  could  possibly  give  a  good  reason  against  it. 
Where  this  danger  is  removed,  there  is  only  one  other  reason  against 
admitting  such  a  plea,  namely,  delay,  or  want  of  proper  diligence:  but 
here  there  is  an  affidavit  of  the  party  and  his  proctor  (which  is  always 
held  sufficient),  by  which  it  appears  from  the  date  of  the  facts  that  they 
could  not  be  within  their  knowledge.  Only  one  fact  is  pleaded  in  1793, 
and  without  here  stating  that  fact,  it  is  clear  that  the  rest  occurred  in 
August,  1794,  that  is,  since  publication,  which  passed  in  July;  therefore 
it  is  most  evident  that  they  must  have  come  to  the  knowledge  of  the 
party  after  publication. 

The  question  then  is,  whether  the  Court  below  did  right  in  admitting 
this  plea  of  facts  undoubtedly  material,  and  strictly  applicable  to  the 
cause.  Shall  the  Court,  then,  be  barred  from  receiving  such,  when  the 
party  lays  them  before  it  as  early  as  possible?  One  part  of  the  circum* 
stances  is  in  January,  1795.  It  is  said,  that  the  cause  should  not  have 
been  commenced,  if  the  husband  had  not  evidence  enough,  and  that  he 
ought  to  go  to  ii^ntence  on  the  facts  alleged  in  the  former  part  of  the 
case.  I  apprehend  that  is  not  so.  If  material  circumstances  come  to 
the  knowledge  of  the  party  after  the  commencement  of  the  suit,  or  hsu^ 
pen  pendente  lite,  it  would  be  very  absurd  for  the  Court,  in  a  cause 
where  the  issue  is,  whether  adultery  has  been  committed  at  some  time 
or  other,  not  whether  it  has  been  committed  at  any  particular  time,  to 
proceed  to  sentence  without  hearing  facts  stated  to  have  occurred  during 
the  pendency  of  the  suit.     It  is  an  unreasonable  conception. 

Again  it  is  said,  you  may  take  out  a  new  citation:  but  would  the 
Court  decide  a  cause  when  it  sees  there  are  facts  which  might  induce  a 
different  opinion?  I  do  not  recollect  the  name  of  a  similar  case  during 
my  own  practice,  though  I  think  there  has  been  such;  but  I  have  a  note 
of  Dr.  Simpson  and  Dr.  ]Paul,  of  Kell  v.  Kell  in  1746,  to  this  effect: 
<<  In  a  case  of  adultery  facts  allowed  to  be  pleaded,  after  publication, 
which  not  laid  in  the  libel."  It  is  not  said  whether  the  facts  happened 
after  publication,  and  therefore  this  is  a  stronger  case.  On  that  autho- 
rity, and  on  general  reason,  it  strikes  me  that  the  Court  below  did  per- 
fectly right  in  suffering  the  allegation  to  be  given  in,  and  I,  therefore, 
affirm  the  decree. 

The  Court  pronounced  against  the  appeal,  retained  the  cause,  and  on 
the  6th  of  May,  1796,  signed  the  sentence  of  separation  as  prayed  by 
the  husband. 
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*\  '  '  .  In  ft  suit  for  separation  by  reason  of  the  wife's  adulteiy,  the  conclosion  of  the  cause 
nuiy  be  rescinded  generally;  if  the  Court  is  of  opinion,  after  the  atf^ment,  that  adul- 
....  ^  tery  is  not  sufficiently  proved. 

This  was  a  cause  of  separation  brought  by  the  husband  against  the 
wife.  The  libel,  after  pleading  the  marriage,  alleged;  that  while  the 
husband  was  absent  in  May,  and  the  beginning  of  June  1794,  a  person 
frequently  visited  and  corresponded  with  the  wife:  it  exhibited  an  ori* 
ginal  letter,  alleged  to  be  from  the  wife  to  the  paramour;  and  another 
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letter  from  the  paramour  to  the  wife,  both  fictitiously  addressed;  it  plead- 
ed her  elopement,  and  cohabitation  with  him.  ' 

The  evidence  of  this  cohabitation  was,  that  the  first  witness,  a  stranger 
to  the  wife^  saw  a  woman  in  bed  with  the  paramour;  the  second  saw 
the  wife  in  the  same  lodgings,  .and  heard  her  called  by  his  name;  and 
the  third  deposed,  ^^  that  the  paramour  confessed  to  him,  she  was  living 
in  criminal  connexion  with  him." 

'    It  was  objected  by  Dr.  Arnold,  on  the  part  of  the  wife,  that  the  chief 
reliance,  for  proof  of  adultery,  must  be  placed  on  what  happened  after      / 
the  elopement;  that  the  rule  of  the  canon  law  required  two  witnesses  ^(70.  f- 
before  the  Court  could  pronounce  a  fact  fully  proved:  that  though  one^f^^^^ 
witness  to  a  fact,  supported  by  circumstances,  was  sufficient,  the  rule         / 
bad  not  been  further  relaxed:  that  being  found  in  bed  was  sufficient  evi- 
dence of  adultery,  but  of  that  there  must  be  legal  proof:  that  identity 
was  perhaps  proved,  if  the  fact  had  been  supported  by  other  witnesses, 
or  by  other  acts;  that  the  confession  of  the  paramour,  not  in  the  pre-X^^.'^ 
sence  of  the  wife,  was  no  evidence:  that  as  to  the  letters,  though  of  thejrr^/^^j 
handwriting  of  the  parties,  they  were  not  dated;  there  was  no  proof  of  ^ 

tending;  nor  in  whose  possession  they  were  found,  nor  to  v^hom  ad- 
dressed.    The  whole  cause,  therefore,  rested  on  the  testimony  of  *one  V- 
witness^'  and  the  law  required  more. 
Per  Curiam, 

I  should  wish  to  give  the  Counsel  for  the  husband  time  to  consider 
the  proofs  in  this  case;  for  I  think  it  would  be  relaxing  the  rules  of  evi- 
dence too  much  to  pronounce  for  the  divorce  on  the  present  proofs.  It 
is  strange,  that  neither  the  second  nor  the  third  witness  should  depose 
to  any  conversation.  I  shall  therefore  permit  the  conclusion  to  be  re- 
scinded generally;  for  I  see  enough  to  incline  me  to  think  it  is  a  fair 
case;  but  there  is  not  sufficient  proof  to  warrant  a  sentence. 

Conclusion  rescinded. 
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In  a  testamentiry  cause,  the  CouK— after  hearing  the  arguments  and  delirering  its  opi- 
nion of  the  insufficiency  of  the  evidence — may  rescind  the  conclusion,  in  order  that 
the  identic  of  the  sieged  testator  may  be  pleaded  and  proved. 

The  Court  (Sir  William  Wynne,)  after  the  argument  in  this  case 
which  respected  the  validity  of  a  socman's  will,  stated  its  opinion,  that 
though  the  execution  of  the  will  was  sufficiently  proved,  the  identity  o 
the  testator  was  not  established;  and  then  proceeded: — 

Jt  is  impossible  on  this  evidence  to  pronounce  for  the  will,  yet  if,  by 
practice,  the  Court  can  have  an  opportunity  of  establishing  the  fact,  by 
allowing  the  party  to  supply  the  defect,  it  is  bound  to  do  so.  It  is  not 
for  me  to  inquire,  whether  the  paper  be  officious,  or  not,  but  whether 
it  be  the  will  of  the  asserted  testator,  or  not 

In  the  case  of  Lady  Amelia  Butler's  will,  which  was  executed  in  the 
presence  of  persons  not  acquainted  with  her,  there  was  a  defect  of  proof 
of  identity;  and  the  Court  rescinded  the  conclusion  in  order  to  allow 
the  link  in  the  chain  of  proof  to  be  supplied.  I  shall  therefore,  rescind 
the  conclusion  in  this  case,  and  give  the  parties  an  opportunity  of  prov- 
ing the  identity* 
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There  i»  9JffQ  a  ^per  wbii^  in  ipaifM  nppo  as  material;  but  which  ia 
not  proved  od  the  interrogatories^  though  annexed  to  them.  I  shall  also 
allow  the  gppoaers  to  plead  and  prove,  if  they  think  fit,  that  that  letter 
is  of  the  handwriting  of  Thomas  Oargilli  the  "executor:  thou^  my  only 
object  in  rescinding  the  conclusion  is,  to  obtain  proof  of  the  identity. 

The  following  minute  was  taken  down:— <^  The  Judge  having  heard 
the  proofs  read  and  Counsel  on  both  sides,  rescinded  the  conclusion  of 
the  cause  for  the  purpose  of  permitting  John  CargiU  to  plead  and  prove 
the  identity  of  the  party  deceased,  and  for  permitting  the  adverse  par^ 
to  plead  and  prove  the  handwriting  of  an  exhibit  annexed  to  his  inter- 
rogatories.'* 

On  the  4th  Session  of  Easter  Term,  an  allegation,  pleading  identity, 
was  admitted  without  opposition;  three  witnesses  were  examined  upon 
it;  and  Cargill  having  admitted  the  handwriting  of  the  exhibit,  the  Court, 
on  the  third  Session  of  Trinity  Term,  pronounced  for  the  will,  the 
identity  being  fully  established. 


HENLEY  and  DUDDERIDGE  v.  MORRISON.— p.  147. 

lo  ft  toil  for  teaman's  wag«8y  the  Jud§^  may  properly  rescind  the  conclusion  of  the 

cause  for  the  admission  or  further  eyidence. 

This  was  a  suit  for  seaman's  wages,  wherein  Lord  Stowell,  as  Judge 
of  the  High  Court  of  Admiralty,  had,  after  the  cause  had  been  opened 
at  the  hearing,  rescinded  the  conclusion  in  order  to  allow  a  second' wit- 
ness to  be  produced  in  support  of  the  mariner's  summary  petition:  and, 
on  two  subsequent  occasions,  the  Judge,  on  affidavits,  also  rescinded  the 
conclusion  for  the  same  purpose. 

From  this  third  rescinding  of  the  cause,  an  appeal  was  prosecuted,  on 
the  part  of  the  owners,  to  3ie  High  Court  of  Delegates,  wherein  the 
Judges,  viz.  Mr.  Justice  Bayley,  Mr.  Justice  Park,  Dr.  Daubeny,  Dr. 
PhiDimore,  Dr.  Goatling,  Dr.  Blake,  and  Dr.  Haggard,  pronounced 
against  the  appeal,  and  declared  ^*  that  the  Judge  of  the  Court  below  had 

I>roceeded  rightly,  justly,  and  lawfully,  and  they  condemned  the  appel- 
ants  in  costs,  and  remitted  the  cause. 
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The  Office  of  the  Judge  promoted  by  WILLIAMS  v.  BOTT,— p.  1. 

Pleft£iigin  a  criminal  tait,  for  bravling  in  the  chuIch^— Office  of  the  Judge  wrongly  de< 

scribed^  in  a  copy  of  the  articlcfy  fatal. 


BARHAM  V.  BARHAM— p.  5. 

J/ 

Dirorce— Proteit,  as  to  the  Talidity  of  the  appointment  of  the  guar£an  of  the  wife,  y^ 
ad  Uien^^-uid  aa  to  the  effect  of  a  dtation,  describing  the  puty  in  a  wrong  pariah,  ' 
bat  cured  by  appearance,  over-ruled. 


•i 


ANTHONY  T.  SEGER.— p.  9. 

Election  of  churchwarden.    Alien  ^squalifiedi  effect  of  the  poll  conaidered  aa  to  the 
other  parties,  on  the  disqualification  ofthe  person  Elected.    Re-election. 


The  Office  of  the  Judge  promoted  by 
BARDIN  and  EDWARDS  v.  CALCOTT.— p.  14. 

Proceedings  against  a  person  for  erecting  tombs  in  a  church-}rard  without  due  authority, 

sustahied. 


The  Office  of  the  Judge  promoted  by 
BARTON  V.  WELLS.— p.  21. 

Jurisdiction  of  the  Bishop  of  London,  orer  Efy  chapel,  established:-— Exemption,  of 
ancient  privileges  allowed  to  the-Biahopa  of  Eh,  in  TUtue  of  their  episcopal  reridence, 
in  Eiy  palace,  overruled,  as  not  continuing  after  the  property  had  been  tranaferred. 
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310  Evans  v.  Evans.  1790. 

^^   i/.,v  EVANS  V.  EVANS.— p.  35. 

Divorce  by  reason  of  cruelty.— What  circumstancet  conititute  cruelty  in  conitnictioii 

of  Imr.    DismiaMclU 

This  jyas  a  case  of  divorce^  by  reason  of  cruelty^  instituted  by  Mrs. 
Evans  against  her  husband. 
Judgment. 

Sir  William  Scott. 
This  cause  has  been  carefully  instructed(a)  with  evidence  by  the  practi- 
sers,  who  have  had  the  conducfof  it;  and  has  been«very  elaborately  argued 
by^tiie  counsel  on  both  sides.  It  now  devolves  upon  me  to  pronounce  the 
le^  result  of  the  evidence,  which  has  been  thus  collected,  and  of  the 
arguments  raised  upon  that  evidence— a  duty  heavy  in  itself,  from  the 
quantity  and  the  weight  of  the  matter;  and  extremely  painful, from  the 
nature  and  tendency  of  a  great  part  of  it,  and  from  the  inefficacy  of  this 
Court  to  give  relief  adequate  to  the  wishes  of  both  parties.     Heavy  and 
painful  as  it  is,  it  is  a  duty  which  rmisi  be  discharged;  and  which  can 
only  be  discharged  with  satisfaction  undent con0eiouinesB,^Aiat  it  irdift- 
charsed  with  attention  and  impartiality,  and  under  the  reflection,  that 
if,  after  the  endeavours,  which  I  have  used  in  cleansing  and  m  instract- 
ing  my  own  conscience  upon  the  subject,  I  should  have  taken  what  may 
be  deemed  an  undue  impression  of  the  case,  the  laws  of  this  country 
have  not  been  deficient  in  providing  a  mode,  by  which  the  parties  may 
,    >,       be  relieved  against  the  infirmities  of  my  judsment. 
\i^^.h,/     The*  humanity  "of  the  Court  has  been  loudly  and  repeatedly  invoked.  iS^j  ^* 
5.  J.  J'<^'y.Humanity  is  the  second  virtue  of  coiuti,  but  undoubtedly  the  first  is 
justice.     If  it  were  a  question  of  humanity  simply,  and  of  humanity 
whicji  confined  its  views  merely  to  the  happiness  of  the  present  parties, 
it  would  be  a  question  easily  decided  upon  first  impressions.    Every 
body  must  feel  a  wish  to  sever  those  who  wish  to  live  separate  from 
each  other,  who  cannot  live  together  with  any  degree  of  harmony,  and 
consequently  with  any  de^ee  of  happiness;  but  my  situation  does  not 
allow  me  to  indulge  the  teelings,  much  less  ihe^rsi  feelings  of  an  in* 
I*  ^''  ,f  /  dividual.     Therlaw  has  said  that  married  persons  shall  not  be  hgally 
*  V  o »      {separated  upon  the  mere  disinclination  of  one  or  both  to  cohabit  ton 
'^'^        Igether.     The  disinclination  must  be  founded  upon  reasons,  which  the 
f  law  approves,  and  it  is  my  duty  to  see  whether  those  reasons  exist  in 
thepresent  case. 
',  To  vindicate  the  policy  of  the  law  is  no  necessary  part  of  the  office 

of  a  judge;  but  if  it  were,  it  would  not  be  difficult  to  show  that  the  law 
'     *     in  this  respect  has  acted  with  its  usual  wisdom  and  humanity,  with  that 
true  wisdom,  and  that  real  humanity,  that  regards  the  general  interests 
*    ^      of  mankind.     For  though  in  particular  cases,  the  repugnance  of  the  law 
to  dissolve  the  obligations  of  ma^imonial  cohabitation,  may  operate 
'^>        with  great  severity  upon  individuids;  yet  it  must  be  carefully  remem- 
bered, that  the  general  happiness  of  tibe  married  life  is  secured  by  its 
indissolubility.     When  people  understand  that  they  must  live  toee&er, 
except  for  a  very  few  reasons  known  to  the  law,  they  learn  to  soiten  by 
mutual  accommodation  that  yoke  which  they  know  they  cannot  shake 

"^  V    4.       ('^^  There  were  several  pleadings,  and  one  in  exception  to  witnetsefl^  on  wbich  the 
'  '^ '  obseryatioDB  of  the  Court  will  be  introduced,  u  a  note»  in  the  htter  part  of  thia  case. 
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off;  they  become  good  husbands,  and  good  wivesi  from  the  necessity  of 
remaining  husbands  and  wives;  for  necessity  is  a  powerful  master  io 
teaching  the  duties  which  it  imposes.  If  it  were  once  understood,  that 
upon  mutual  disgust  married  persons  might  be  legally  separated,  many 
couples,  who  now  pass  through  the  world  with  mutual  comfort,  with 
attention  to  their  common  ofispring  and  to  the  moral  order  of  civil  so- 
ciety,  might  have  been  at  this  moment  livine  in  a  state  of  mutual  un- 
kindness — in  a  state  of  estrangement  from  their  common  offspring — and 
in  a  state  of  the  most  licentious  and  unreserved  immorality.  In  this 
case,  as  in  many  others,  the  happiness  of  some  individuals  must  be  sa- 
oriiiced  to  the  greater  and  more  general  good. 

That  the  duty  of  cohabitation  is  released  by  the  cru<slty  of  one  of  the  V^^  J  /J 
parties  is  admitted,  but  the  question  occurs,  fFTiat  is  cruelty?    In  the  ^ 
present  ease  it  is  hardly  necessary  for  me  to  defiie  it;  because  the  facts 
here  complained  of  are  such,  as  fall  within  the  most  restricted  definition 
of  cruelty;  they  affect  not  onlv  the  comfort^  but  they  affect  the  health, 
and  even  the  life  of  the  party.     I  shall  therefore  decline  the  task  of  lay- 
ing down  a  direct  definition.     This  however  must  be  understood,  that 
y  it  is  the  duty  of  Courts,  and  consequently  the  inclination  of  Courts,  to 
.    ^  ^y^i  keep  the  rule  extremely  strict     The  causes  must  be  grave  and  weighty,/  i^U^.  ^ 
f   '  '^        *and  such  as  show  an  absolute  impossibility  that  the  duties  of  the  married 
f^^*  life  can  be  discharged.     In  a  state  of  personal  danger  no  duties  can  h^iJleC-'^' 

discharged;  for  the  duty  of  self-preservation  must  take  place  before  the  . 
duties  of  marriage,  which  are  secondary  both  in  commencement  and  in 
obligation;  but  what  falls  short  of  this  is  with  great  caution  to  be  ad- 
mitted.    The  rule  of  "/?cr  qriod  consortium  amittitur*^  is  but  an  in- 1^0% 
adequate  test;  for  it  still  remains  to  be  inquired,  what  conduct  ought  to 
produce  that  effect?  whether  the  consortium  is  reasonably  lost?  and 
whether  the  party  quitting  has  not  too  hastily  abandoned  the  consor^ 
Hum? 
i  jf^  y> )     What  merely  wounds  the  mental  feelings  is  in  few  cases  to  be  admit-/  igltuM 
*^^^*  V    ted,  where  they  are  not  accompanied  wiA  bodily  injury,  either  actual  "^ 


amount  to  legal  cruelty:  they  are  high  moral  offences  in  the  marriage- 
state  undoubtedly,  not  innocent  surely  in  any  state  of  life,  but  still  they 
are  not  that  cruelty  against  which  the  law  can  relieve.     Under  such  mis-  ^ 
conduct  of  either  of  the  parties,  for  it  may  exist  on  the  one  side  as  well     . . 
as  on  the  other,  the  suffering  party  must  bear  in  some  degree  the  conse-^^-  ^^  ' 
quences  of  an'lnjudicious  connexion;^  must  subdue  by  decent  resistance 
or  by  prudent  conciliation;  and  if  this  cannot  be  done,  both  must  suffer 
in  silence.     And  if  it  be  complained  that  by  this  inactivity  of  the  Courts .  /  r/'  *  Z^- 
much  injustice  may  be  suffered,  and  much  misery  produced,  the  aneiwer 
is,  that  Courts  of  Justice  do  not  pretend  to  furnish  cures  for  all  the  mi- 
series of  human  life.    They  redress  or  punish  gross  violations  of  duty, 
but  they  go  no  farther;  the^  cannot  make  men  virtuous;  and,  as  the 
happiness  of  the  world  depends  upon  its  virtue,  there  may  be  much  un- 
happiness  in  it  which  human  laws  cannot  undertake  to  remove. 

Still  less  is  its  cruelty,  where  it  wounds  not  the  natural  feelines,  but  ^  y  \  V; 
the  acquired  feelings  arising  fron)  particular  rank  and  situation;  for  the  ^^^  /  /^ 
Court  has  no  scale  of  sensibilities,  by  which  it  can  gauge  the  quantum  of '      "^'^ 
injury  done  and  felt;  and  therefore,  though  the  Court  will  not  absolute- 


/ 


312  Evans  v.  Evans.  1790. 

ly  exclude  considerations  of  that  sort,  where  they  are  stated  merely  as 
matter  of  aggravation,  yet  they  cannot  constitute  cruelty  where  it  would 
not  otherwise  have  existed:  of  course,  the  denial  of  little  indulgences 
and  particular  accommodations,  which  the  delicacy  of  the  world  is  apt 
to  number  amongst  its  necessaries,  is  not  cruelty.  It  may,  to  be  sure, 
be  a  harsh  thing  to  refuse  the  use  of  a  carriage,  or  the  use  of  a  servant; 
it  may  in  many  cases  be  extremely  unhandsome,  extremely  disgraceful 
to  the  character  of  the  husband;  but  the  Ecclesiastical  Court  does  not 
look  to  such  matters:  the  great  ends  of  marriage  may  very  well  be  car- 
ried on  without  them;  and  if  people  will  quarrel  about  such  matters, 
and  which  they  certainly  may  do  in  many  cases  with  a  great  deal  of 

,  ,  acrimony,  and  sometimes  with  much  reason,  they  yet  must  decide  such 

y  y  ;  J^.^onatters  as  well  as  they  can  in  their  own  domestic  yj?rum. 

"iM  Ii3/J^  These  are  the  negative  descriptions  of  cruelty;  they  show  only  what/j5^.^/^;' 

^    *     jis  not  cruelty,  and  are  j'et  perhaps  the  safest  definitions  which  can  hQS^S'6,>fq. 

7i.  '/57^iriven  under  the  infinite  varietv  of  nnflsihle  rafles  that  mav  come  before  4l    i»i  ^  / 


f^3 

f  c^jrf,^ .  other  books  of  practice,  is  a  good  general  outline  of  the  canon  law,  the 
^y*        law  of  this  country,  upon  this  subject. ''  In  the  older  cases  of  this  sort,  ^ 

which  I  have  had  an  opportunity  of  looking  into,  I  have  observed  that 
the  danger  of  life,  limb,  or  health,  is  ususdiy  inserted  as  the  ground 
upon  which  the  Court  has  proceeded  to  a  separation/'    This  doctrine  , 

has  been  repeatedly  applied  by  the  Court  in  the  cases  tUat  have  been 
)yri,J^'  ^^^^'  '^he  Court  has  never  been  driven  off  this  ground.  It  has  been 
/  '  always  jealous  of  the  ^inconvenience  of  departing  from  it,  and  I  have 
f>?3  A*',  heard- no  one  case  cited^'in  which  the  Court  has  granted  a  divorce  with-  ! 

\1SI,^»  out  proof 'given  of  a  reasonable  apprehension  of  bodily  hurt."   I  say  | 

an  apprehensiony  because  assuredly  the  Court  is  not  to  wait  till  the 
y  '.;,'.  hurt  is  actually  done;  but  the  apprehension  must  be  reasonable:  it  must 
not  be  an  apprehension  arising  merely  from  an  exquisite  and  diseaiSed 
sensibility  of  mind.  Petty  vexations  applied  to  such  a  constitution  of 
mind  may  certainly  in  time  wear  out  the  animal  machine,  but  still  they 
are  not  cases  of  legal  relief:  people  must  relieve  themselves  as  well  as 
they  can  by  prudent  resistance — by  calling  in  the  succours  of  religion 
and  the  consolation  of  friends;  but  the  aid  of  Courts  is  not  to  be  resorted 
to  in  such  cases  with  any  effect 
f  3  5  /?-  •      '^^^  parties  in  this  case  are  a  Mr.  and  Mrs.  Evans,  proceeding  in  a 

cause  of  cruelty  brought  by  Mrs.  Evans  against  her  husband. 
h)J^^,  ''  The  libel  states  the  marriage  at  Calcutta,  in  the  East  Indies,  in  the 
^   '^     year  1778;  and  it  proceeds  to  plead  the  character  of  the  parties;  thai  he 
^  V  •  **  ^  person  morose j  sullen,  tyrannical,  and  so  on;  and^that  she  is  in 
f  ",  *;  •'.  every  respect  the  reverse,  a  woman  of  a  mild  and  tender  disposition. 
These  pictures  are  reversed,  as  is  the  usual  manner,  in  the  responsive 
allegation.     It  is  usual,  in  these  sorts  of  causes,  to  admit  articles  plead- 
ing in  this  manner  the  characters  of  the  respective  parties;  it  is  usual,  I 
say,  to  admit  such  articles,  but  I  have  not  understood  that  it  is  usual  to 
examine  upon  them,  or  at  least  to  examine  upon  them  in  the  proportion 
which  has  been  done  in  the  present  cause.    And  I  think,  that  I  feel  the 
weight  of  some  reasons  which  would  induce  me  very  much  to  question 
the  propriety  of  admitting  such  articles  at  all,  if  they  were  likely,  in 
other  cases,  to  lead  to  the  consequences  they  have  done  in  this;  for  a 
very  great  part  of  this  voluminous  enquiry  has  turned,  not  upon  the 
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matter  in  issue  in  the  present  cause,  but  upon  the  general  character  of 
the  two  parties;  and  I  have  been  loudly  called  upon,  on  both  sides,  to 
determine  that  which  I  am  not  called  upon,  either  by  the  nature  of  the 
authority  which  I  possess,  or  by  the  necessity  of  the  present  case,  to 
pronounce, — the  result  of  that  evidence  upon  general  character. 

Upon  evidence  of  this  kind  it  is  impossible  not  to  remark,  that  it  is 
unsatisfactory  in  the  extreme;  it  is  opinion  at  best;  the  opinion  of  per- 
sons whose  powers  of  judging  upon  any  question  of  delicacy  and  impor- 
tance are  utterly  unknown  to  me;  whose  partialities  and  prejudices,  to 
colour  and  influence  those  opinions,  are  equally  unknown  to  me.  To 
take  such  opinions  then,  and  to  apply  them  to  the  proof  of  controverted 
factSy  and  those  facts  too.of  a  criminal  nature,  does  seem  to  be  extreme- 
ly unsafe.  The  case  indeed  is  dvily  as  has  been  repeatedly  observed,  i  ^ ,  J  3  5 
but  the  facts  undoubtedly  are  criminal;  or  else  why  plead  the  bad  ^^^'c^^j\ 
position  of  the  husband?  why  plead  it,  except  for  the  purpose  of  show- 
ing that  he  has  committed  bad  acts?  Now  I  know  hardly  any  case,  in 
which  it  is  allowed  to  create  a  presumption  in  favour  of  the  probability 
of  criminal  facts  having  been  done,  where  that  presumption  is  founded 
upon  the  mere  opinions  of  men  concerning  general  disposition.  Crimi- 
nal facts  must  be  tried  by  themselves.  To  try  them  by  opinions,  and 
by  opinions  collected  in  this  sort  of  way,  is  extremely  dangerous  for  the 
Court;  to  the  individual,  who  is  exposed  to  an  enquiry  of  this  kind,  it 
is  dangerous  in  the  extreme:  to  place  a  man  in  this  sort  of  legal  pillory, 
where  all  who  choose  may  pelt  at  him,  is  exposing  an  individual  to  the  ■  * 
injustice  of  mankind,  in  such  a  way,  as  I  am  sure  the  justice  of  Courts 
cannot  relieve  him  from. 

What  I  have  to  say  upon  this  part  of  the  case,  therefore,  will  be  ex-  j//. 
tremely  short,  because  it  is  merely  a  digression  for  the  satisfaction  of  the 
parties;  it  is  no  foundation,  no  principle,  no  part  of  that  legal  proof,  upon 
which  I  shall  determine  this  case. 

And  I  must  here  take  the  opportunity  of  saying,  .that  if  the  truth  o{3S3» 
this  charge  rested  upon  matter  of  character  alone,  it  would  determine 
me  very  favourably  in  behalf  of  Mr.  Evans.  Here  are  the  attestations 
of  a  great  number  of  persons — gentlemen  extremely  respectable  in  their 
own  characters  and  situations;  connected  with  him  by  early  and  familiar 
acquaintance;  by  habits  of  a  long  intercourse;  by  habits  of  business. 
But:  all  this,  it  is  said,  is  the  partiality/  of  friends*  What,  is  it  nothing  ^^  *)'}>- 
in  a  man's  favour  to  have  friends?  Can  a  man  say  any  thing  that  bears 
more  strongly  in  his  favour,  than  that  he  has  friends?  partial  friends? 
friends  who  have  become  so,  and  can  have  become  so,  from  the  opinion  •  '  > 
only  of  his  good  deservings?  They  are  persons,  many  of  them,  who 
have  lived  with  him  in  a  distant  country,  where  countrymen  collect  to- 
gether in  close  and  intimate  connection;  where  they  fomiy  as  one  of 
the  witnesses  describes  it,  one  community:  some  of  them,  two  of  them 
in  particular,  have  lived  with  him  in  the  same  family;  in  the  family  of 
Mr.  Hastings:  they  have  been  connected  with  him  in  the  conduct  of 
business,  where  his  temper  was  daily  seen  and  daily  tried;  for  business, 
as  we  all  know,  is  very  apt  to  expose  the  real  dispositions  of  men:  it  is 
a  tyrannical  master;  and  if  a  man  can  go  through  the  difficulties,  which 
even  the  smoothest  course  of  business  will  throw  in  his  way,  with  an 
unruffled  temper,  it  is  no  mean  argument  of  a  tractable  disposition. 

All  this,  it  is  said,  may  be  very  true;  but  it  has  happened  in  other 
cases,  that  a  man  has  worn  a  mask  to  the  public,  and  pulled  it  off  to  his 
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family.  Undoubtedly  there  may  have  been  such  cases;  cases  of  moral 
prodigies;  cases  of  disgraceful  exception  to  the  ordinary  course  of  na- 
ture; but  the  general  presumption  at  least  is  strong  the  other  way.  If 
a  man  shows  upon  all  occasions  an  obliging  disposition  inliis  general  in- 
tercourse with  the  world,  the  presumption  certainly  is,  that  he  carries 
that  disposition  with  him  into  the  private  recesses  of  his  life.  If  he  is 
a  good  friend,  ^he  probability  is,  that  he  is  a  good  husband,  which  is  a 
friend  only  of  a  nearer  and  dearer  nature.  It  is  to  be  added  too,  that  in 
this  case  almost  all  the  witnesses  speak  to  this  very  specific  part  of  Mr. 
Evanses  character,  even  the  witnesses  who  are  examined  on  the  part  of 
Mrs.  Evans.  There  are  particularly  Mr.  Wood,  Dr.  Curry,  Tomlings, 
with  the  exception  of  one  fact,  Mr.  Paumier,Mr.  GriflBlths,  Mr.  Boehm, 
Mrs.  Webber,  with  the  exception  of  one  fact  likewise,  all  these  wit- 
nesses, who  are  examined  on  the  part  of  Mrs.  Evans,  bear  an  honoura- 
ble testimony  to  his  general  and  visible  conduct. 

Well,  but  it  is  said,  there  are  witnesses  who  depose  in  a  contrary 
manner,  and  you  cannot  reconcile  these  two  sets  of  witnesses  together, 
but  upon  the  supposition  that  what  is  said  by  the  first  set  of  witnesses  is 
the  effect  of  mere  hypocritical  assumption.  Now  the  other  witnesses, 
who  depose  unfavourably,  with  the  exception  of  Mrs.  Hartle,  and  a 
young  French  woman,  Madame  Bobillier,  whom  I  shall  speak  of  by 

i  •'  ^  *  Sl>^^^  ^^^  ^®  ^^'  ^^^  ^^^'  Thackeray,  and  Mr.  Moore.  Mrs.  Moore 
'',  "' "^    "has  not  been  examined  in  this  cause,  and  the  reason  given  for  that  has 

^  fu-  J/S.been,  that  she  being  the^siste/  of  the  party,  might  be  a  witness  whom 
the  Court  would  hear  with  a  great  deal  of  jealousy  and  suspicion.  Most 
assuredly  the  same  circumstances  of  jealousy  hang  upon  the  characters 
of  every  one  of ,  these  witnesses:  they  are  all  persons  nearly  allied;  are 
subject  of  course  to  prejudice:  I  don't  say  to  a  dishonest  or  dishonoura- 
/  ble  prejudice,  but  from  that  circumstance  they  are  subject  to  prejudice. 

3J6»  There  is  another  observation  that  strikes  me,  and  that  is  this,  that  all 

these  witnesses,  with  the  single  exception  of  Mr.  Moore,  found  their 
opinions  upon  the  very  facts  controverted  in  the  cause.  Mr.  Thackeray, 
who  has  given  a  very  candid  testimony  in  the  cause,  and  on  whom  I 
shall  very  much  rely  in  the  determination  of  it,  says  expressly,  "  that 
till  some  time  after  Mr.  Evans's  return  to  England  he  had  always  a 
good  opinion  of  him,"  and  he  expressly  founds  his  present  opinion  upon 
the  facts  that  are  now  in  issue  between  the  parties.  Then,  only  consi- 
der what  is  done  in  this  case.  In  the  first  place,  the  witnesses  extract 
their  opinions  from  these  particular  facts,  and  then  it  is  expected  that 
the  Court  shall  take  those  opinions  and  apply  them  to  the  establishment 
of  the  very  facts  in  question.  To  be  sure,  if  there  is  such  a  thing  as  cir- 
cularity in  argument,  this  is  that;  and  grosser  injustice  than  that  could 
not  be  committed.  Mr.  Moore,  indeed,  stands  upon  a  very  different 
footiag,  he  goes  back  to  a  remoter  opinion;  his  opinion  does  not  arise 
out  of  the  facts  in  issue;  he  refers  to  a  much  earlier  period  of  time.  Now 
there  are  one  or  two  observations,  which  strike  me  pretty  forcibly  upon 
the  testimony  of  Mr,  Moore.  Mr.  Moore  is  a  man  of  sense;  he  knows, 
I  dare  say,  extremely  well,  that  caution  and  that  sobriety  of  mind, 
which  belongs  to  a  witness  deposing  in  a  Court  of  Justice  to  the  charac- 
ter of  another  individual.  .  And  I  am  very  sure  he  does  not  come  here 
to  amuse  himself  or  the  Court  with  drawing  highly  finished  pictures.  I 
am  therefore  to  suppose,  as  I  do,  that  Mr.  Moore  is  not  only  perfectly 
sincere,  but  that  he  rather  falls  short  than  exaggerates  the  impression  upon 


1  Haggard's  G.  R.  35.  315 

his  mindy  in  the  character  which  he  gives  of  this  gentleman;  that  cha- 
racter is,  <Uhat  he  became  intimately  acquainted  with  Mr.  Evans,  and 
was  a  good  deal  in  his  company,  and  saw  much  of  him,  prior  to  his  mar- 
riage; that  after  his  marriage  until  the  month  of  April  1780,  their  fami- 
lies visited;  but  from  the  said  month  until  the  arrival  of  Mr.  Evans  in 
England,  he  had  little  or  no  intercourse  with  him;  but  that  upon  his 
said  arrival,  and  for  some  %  time  afterwards,  he  the  deponent  often  saw 
and  was  a  good  deal  in  his  company;  and  has  at  different  periods  prior 
to  his  marriage,  when  he  was  likely  to  become  allied  to  the  deponent's 
family,  and  until  Mrs.  Evans  was  obliged  to  quit  his  house,  given  a 
watching  and  scrutinizing  eye  over  his  conduct  and  disposition,  and  is 
thereby  enabled  to  say  that  he  knows  him  to  be  a  man  of  wicked,  pro- 
fligate, and  abandoned  principles,  and  of  a  morose,  tyrannical,  cruel,  and 
savage  disposition,  void  of  common  humanity,  vindictive,  full  of  ani- 
mosity and  revenge,  of  a  turbulent  and  intolerable  temper,  avaricious 
and  mean  to  excess,  a  great  dissembler  and  hypocrite,  filthy  in  his  ideas, 
and  delighting  in  the  dirty  expression  of  them;  and  so  much  given  to 
deceit,  scandal,  and  falsehood,  that,  from  a  very  early  period  after  his 
aforesaid  marriage,  it  was  a  rule  in  the  deponent's  family  never  to  be- 
lieve what  he  said;  and  that  he,  the  deponent,  has  often  heard  him  scoff 
at  the  religion  of  the  church  to  which  he  was  brought  up  or  professed; 
that  he  has  often  heard  him~ pride  himself  on  his  apathy  and  callousness, 
and  knows  him  to  be  of  callous  feelings;  and  that  he  had  the  character 
of  a  morose,  tyrannical,  cruel  master  amongst  his  native  servants  in  In- 
dia." And  he  concludes  by  pronouncing  him,  in  another  passage  of  his 
deposition,  a  person  <' unfit  for  admission  into  society." 

Now  taking  this  character  into  consideration,  I  think  there  are  cir- 
cumstances in  the  conduct  of  Mr.  Moore  which  are  a  little  extraordinary. 
This  young  lady  went  over  to  India  into  the  family  and  under  the  pro- 
tection of  Mr.  Moore;  Mr.  Moore  was  acting  by  her  with  the  substi- 
tuted authority  of  a  parent;  he  was  perfectly  acquainted  with  the 
detestable  character  of  this  gentleman;  it  is  a  courtship  which  goes  on 
for  many  months,  as  is  proved  by  Mr.  Moore  himself,  and  yet  it  does 
.  happen  that  this  poor  young  creature  is  suffered  to  fall  into  the  hands  of 
this  monster.  The  marriage  is  graced  by  the  presence  of  Mr.  Moore, 
by  the  presence  of  some  of  the  most  respectable  persons  then  resident  in 
the  country,  Mr.  Vansittart,  Mr.  Perring,  Sir  John  D'Oyly;  an  afflict- 
ing ceremony  it  undoubtedly  must  have  been  to  Mr.  Moore;  it 
must,  in  fact,  I  am  sure,  have  been  considered  by  him  literally  as  lead- 
ing her  to  the  altar  to  be  sacrificed.  It  may  be  said,  indeed,  that 
this  was  an  act  of  necessity  on  his  part — Be  it  so:  this  however  might 
have  been  expected  from  a  brother's  affection  and  attention,  for  a  bro- 
ther he  certainly  has  shown  himself  throughout  this  business,  that  he 
would  at  least  have  taken  the  most  early  opportunities  of  acquainting 
the  other  parts  of  his  family  with  this  great  misfortune  which  had  hap- 
pened to  it  Mr.  Thackeray,  Mrs.  Thackeray,  and  every  member  of 
the  family  in  England,  must  have  been  informed  by  him,  if  it  was  only 
f6r  the  security  of  this  poor  unhappy  young  woman,  who  was  so  sacri- 
ficed, that  she  was  in  the  hands  of  one  of  the  most  detestable  of  mankind. 
Yet  nothing  is  more  clear  to  me  than  that  nothing  of  this  sort  ever  was 
communieated,  otherwise  Mr.  Thackeray  could  not  have  deposed  that 
he  continued  *^  his  good  opinion  of  Mr.  Evans  till  after  his  arrival  in 
England."  It  is  impossible,  therefore,  that  it  could  have  been  commu- 
nicated to  Mr.  Thackeray,  or  in  short  to  any  one  of  the  family.   I  think. 
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therefore,  I  hare,  in  this  case,  Mr.  Moofe's  deposition  speaking  one 
way,  and  Mr.  Moore's  conduct  speaking  another;  and,  where  they 
speak  different  ways,  I  know  which  I  have  to  trust  to.  I  have  only  one 
way  of  conceiving  the  matter,  and  that  is  this;  his  present  opinion  is 
sincere,  but  it  is  only  his  present  opinion^  he  has  not  cautiously  watched 
the  rise  of  it  in  his  mind;  he  is  inaccurate  in  tracing  back  its  commence- 
ment to  the  period  that  he  does:  it  is  not,  as  he  supposes,  the  fruit  of 
early  and  dispassionate  observation;  it  is  the  fruit  of  passion,  of  modern 
passion,  produced  by  the  resentments  excited  by  the  later  dissentions  in 
this  family. 
^j  K  Upon  the  whole,  then,  I  see  most  honourable  attestations  to  the  cha- 

racter of  Mr.  Eva^ns;  and  I  think  I  have  reason  to  presume,  that  if  late 
dissentions  had  not  happened,  I  should  have  seen  no  attestations  but  such 
as  were  perfectly  honourable  to  his  character. 

On  the  character  of  Mrs.  Evans  I  shall  say  much  less;  for  this  reason 
— because  it  is  much  less  connected  with  the  issue  in  the  cause;  because, 
if  the  facts  imputed  to  Mr.  Evans  are  false,  there  is  an  end  of  the  ques- 
tion.    On  the  contrary,  if  they  are  true,  they  are  of  that  nature  and  spe- 
cies, that  they  cannot  be  justified  by  any  misconduct  on  the  part  of, Mrs. 
"^  'jg-  4.  Evans;  for  though  misconduct  may  authorize  a  husband  in  restraining  a 
^     '      wife  of  her  personal  liberty,  yet  no  misconduct  of  hers  could  authorize 
/i-.  5  »J.    him  in  occasioning  a  premature  delivery,  or  refusing  her  the  use  of  com- 
mon air.  In  every  view  therefore  of  the  matter,  Mrs.  Evans's  character 
has  nothing  to  do  with  the  cause;  and  in  a  cause  where  so  much  is  to  be 
said  upon  the  necessary  parts,  I  shall  waste  but  few  words  upon  such  as 
are  unnecessary  and  altogether  impertinent  to  the  cause.    The  little  that 
'I  have  to  say,  is  for  the  satisfaction  of  the  parties;  and  it  is  this,  that  here 
again,  if  the  matter  rested  simply  upon  the  evidence  given  of  character, 
)  5'^  •      y®^  ^^^*  ^1  ^®  unhappy  pains  which  have  been  taken  to  bl&cken  each 
other,  I  see  no  reason  why  these  two  persons  might  not  have  passed 
through  the  world  comfortably  together,  With  a  little  discretion  and  ma- 
nagement on  tiieir  own  side,  and  soifie  discretion  and  management  on 
\J  s./j^  the  part  of  those  who  are  mutually  connected  with  them.     To  be  sure, 
j^    '^     'if  people  come  together  in  marriage  with  the  extravagant  expectations 
7*  that  all  are  to  be  halcyon  days,  the  husband  conceiving  that  all  is  to  be 

authority  with  him,  and  the  wife,  that  all  is  to  be  accommodation  to  her, 
every  body  sees  how  that  must  end:  but  if  they  come  together  with  the 
reflection,  that,  not  bringing  perfection  in  themselves,  they  have  no  right 
to  expect  it  on  the  other  side;  that  having  respectively  many  infirmities 
of  their  own  to  be  overlooked,  they  must  overlook  the  infirmities  of  each 
other;  then,  if  friends  will  be  discreet  enough  to  support  them  in  the 
execution  of  their  dut^,  there  is  a  high  probability  Uiat  something  like 
happiness  might  be  produced. 

With  respect  to  Mrs.  Evans,  there  are  many  attestations  much  too 
honourable  to  be  applied  to  any  character  that  was  unamiable,  and  these 
ijlf  I  .  too  come  from  witnesses  examined  for  Mr.  Evans.  What  bears  a  con- 
trary aspect,  seems  to  have  come  at  a  later  period,  when  dissentions  had 
arisen,  when  servants  and  friends  had  entered  into  the  factions  of  the 
family,  had  taken  sides,  and  had,  of  course,  a  bias  hung  upon  their  judg- 
ments. But  what  I  principally  rest  upon,  is  the  testimony  of  early  ac- 
quaintance^^of  acquaintance  before  hostilities  commenced — of  Mr.  Han- 
nay,  Mr.  Maxwell,  Mr.  Halhed,  and  others.  Such  persons,  I  think, 
iQUst  form  a  safer  judgment  than  Mr.  Mason,  much  of  whose  judgment 
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in  all  probability,  is  formed  upon  the  complaints  of  the  husband.  1  think 
the  attachment  of  her  family,  the  zealous  and  animated  part  which  they 
have  taken  in  her  behalf  on  this  occasion,  speaks  strongly  in  her  favour; 
and  I  dx)  assent  to  the  observation  that  has  been  made,  that  if  she  had  been  . 
the  worthless  person  she  is  represented,  they  would  not  have  stood  for- 
ward in  the  manner  they  have  done. 

There  is  one  odious  imputation  in  the  cause,  which  I  have  heard  with^^^ 

?;reat  pain,  and  to  which  I  advert  with  great  reluctance,  and  it  is  merely 
or  the  purpose  of  saying,  that  I  think  it  an  imputation  unfounded  and 
ill-advised ;  and  I  can  never  give  way  to  it  upon  the  evidence  that  has 
been  given.  .  The  appearances  of  a  woman  affected  by  nervous  disor- 
ders, in  a  way  in  which  this  poor  lady,  it  is  in  proof,  was  often  afifected, 
are  equivocal  enodgh  to  mislead  a  stranger,  as  Mr.  Mason  appears  very 
much  to  have  been;  and  as  to  the  servant  Fraser,  the  facts  themselves 
are  so  trifling  to  which  he  speaks,  that  they  amount  to  little;  and  when 
I  reflect  upon  the  licence  of  observation  exercised  by  people  of  this  kind 
upon  the  conduct  of  their  masters  and  mistresses,  I  must  consider  it  as 
amounting  to  nothing.  I  have  then  no  evidence  before  me  on  which  it 
is  possible  to  suppose  that  the  character  of  this  lady  is  at  all  polluted  by  -  ' 
so  degrading  a  habit. 

So  much,  then,  for  matter  of  character  in  this  cause;  which  part  of  it 
I  now  gladly  leave,  to  come  to  the  real  subject  of  the  cause, — the  con- 
duct of  Mr.  Evans  towards  his  wife;  and,  in  order  to  examine  that,  I 
must  look  back  a  little  into  their  history. 

Mr.  Evans  went  to  the  Ekist  Indies,  I  think,  in  the  year  1770;  he 
was  employed  in  the  usual  occupation  of  gentlemen  who  resort  to  that 
country,-^in  making  or  improving  his  fortune.  He  was  in  the  imme- 
diate service  of  Mr.  Hastings,  the  then  governor-general.  In  1776, 
Miss  Webb,  the  daughter  of  a  respectable  person  in  his  majesty's 
military  service,  went  over  to  Calcutta,  upon  a  visit  to  two  sisters, 
who  were  married  and  resident  there; — a  Mrs.  Moore  and  a  Mrs. 
Thackeray.  It  appears,  I  think,  that  Mr.  Thackeray  and  his  wife 
were  at  this  time  resident  with  Mr.  Moore,  but  that  they  left  Cal- 
cutta before  Miss  Webb  was  settled  in  marriage.  In  November  1778, 
the  marriage  took  place,  after  a  courtship  of  some  months,  as  I  have 
already  stated.  At  the  time  of  the  marriage,  he  made  a  settlement  upon 
her,  to  which  Sir  John  D'Oyly  was  a  trustee;  and  Mr.  Boehm,  his  agent 
in  England,  speaks  to  his  belief,  that  this  was  a  settlement  to  her  sole 
and  separate  use.  Mrs.  Evans  appears  to  have  been  of  a  delicate  con- 
stitution, and  the  climate  of  India  by  no  means  agreed  with  her.  It  is 
proved  by  Sir  John  D'Oyly  that  she  was  often  in  fits  in  a  very  early  pe- 
riod of  their  marriage, — that  is  what  he  expressly  swears.  Mr.  Max- 
well proves,  that  when  she  pressed  a  return  to  England  upon  her  hus- 
band, it  was  stated  that  the  climate  of  India  did  not  agree  with  her.  In 
other  respects  I  see  no  reason  to  presume  that  the  marriage  was  not  as 

Productive  of  mutual  happiness  as  marriages  usually  are.  Sir  John  - 
^'Oyly  swears  expressly  that  she  at  that  time  appeared  very  fond  of  hin^; 
Mr.  Griffiths,  Mr.  Wood,  and  several  other  witnesses,  who  are  examined 
as  to  the  character  an4  conduct  of  the  parties,  and  who  lived  in  consi- 
derable habits  of  intimacy  with  them  at  that  time,  give  me  no  reason 
whatever  to  suspect  that  any  thing  like  unhappiness  then  subsisted  be- 
tween them;  and  all  the  witnesses,  I  think,  who  depose  to  that  period, 
speak  with  as  little  apprehension  as  to  what  has  since  happened  as  is 
possible. 
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*  •  In.lVSl,  Mrs.  Evans  left  India  on  account  of  her  health.  Mr.  Evans's 
counsel  have  taken  credit  on  account  of  his  acquiescence  iq  this  separa- 
tion. Now,  this  credit  is  denied,  upon  the  ground  that  this  acquiescence 
might  have  been  merely  for  the  purpose  of  getting  rid  of  her.  Why, 
to  be  sure,  if  his  preceding  conduct  had  been  that  of  a  disaffected  husband, 
such  a  construction  might  have  been  fair  enough;  but  if  otherwise,  it  is 
rather  hard  to  give  such  an  interpretation  to  the  very  step  which  the 
most  affectionate  husband  must  have  taken.  Credit  is  taken  likewise, 
by  the  counsel  on  behalf  of  Mr.  Evans,  that  no  cruelty  is  imputed  to 
Mr.  Evans  at  this  time.  It  is  answered,  that  though  no  cruelty  is  proved, 
yet  there  might  have  been  acts  of  cruelty,  which  the  prudence  of  the 
party,  and  a  just  regard  to  time  and  expense,  have  prevented  her  from 
now  bringing  forward.  It  is  within  my  recollection,  and  if  it  had  not 
I  have  been  reminded  of  it,  that  in  the  original  allegation  given  in  the 
cause,  she  expressly  pleaded;  that  her  original  return  to  Europe  was 
occasioned  by  his  cruelty.  That  assertion  I  directed  to  be  struck  out, 
because  it  Was  pleaded^  in  a  way  so  loose  as  to  be  incapable  of  proof,  and 
therefore  showed  that  the  party  herself  could  have  had  no  intention  of 
proving  it  It  satisfies  me,  then,  of  this,  that  there  was  no  disposition 
to  suppress  it,  if  it  had  been  maintainable;  because  it  is  actually  noticed 
in  the  cause.  Taking  then  the  whole  together,  I  am  supported  by  the 
testimony  of  all  the  witnesses,  and  I  think  I  am  also  supported  by  what 
^  is  full  as  good  evidence,  by  Mrs.  Evans's  conduct  in  this  suit,  in  saying» 
*  that  no  cruelty  is  at  this  period  of  time,  her  first  departure  for  Europe, 
imputable  to  Mr.  Evans. 

She  arrived  in  England  in  October  1781.  She  pursued  the  means  of 
health, — by  medical  advice, — by  travelling  to  different  parts  of  Europe, 
*-by  proper  amusement, — in  all  of  which  it  is  not  denied;  on  the  con- 
trary, it  is  fully  admitted,  that  she  enjoyed  the  most  liberal  assistance 
from  the  fortune  of  Mrs.  Evans.  It  is  proved  by  his  agent,  Mr.  Boehm, 
that  the  expense  during  her  residence  in  England,  amounted  to  about 
5600/.,  which,  by  a  calculation  rather,  I  think,  unfavourable,  has  been 
made  to  amount  to  near  2000/.  a  yelar.  This  certainly  is  a  large  sum 
4>ut  of  a  fortune  that  was  making,  that  was  not  yet  made;— it  was  in  fact 
ao  large  as  to  alarm  the  friends  of  Mr.  Evans, — and  Mr.  Boehm  took  a 
liberty,  which  I  presume  an  agent  does  not  often  take,  of  remonstrating 
/h  it  3/  P^  account  of  the  drafts.  I  think  that  in  the  deposition  of  Mr.  Thacke- 
ray, notwithstanding  he  deposes  with  the  guarded  and  discreet  tender- 
ness of  a  relation,  it  is  yet  very  easy  to  see  that  he  hints  at  something  like 
profusion  on  the  part  of  Mrs.  Evans; — he  says  expressly,  that  she  was 
too  generous,  generous  to  a  fault,  and  a  fault  that  undoubtedly  is,  because 
the  province  of  a  woman,  in  matters  of  liberality  out  of  her  husband's 
property,  is  certainly  extremely  limited.  She  may  be  the  almoner  of 
her  husband,  but  in  the  disposal  of  his  fortune  she  is  under  very  great 
restrictions.  There  is  one  fact  particularly  mentioned,  which  is,  the 
lending  a  larg^  sum  of  money  to  a  Captain  Barnwell;  and  I  own,  that  if 
I  was  to  look  sharp  to  find  out  the  commencement  of  impropriety  of 
conduct)  I  should  be  apt  to  say,  that  I  think  I  see  the  first  speck  of 
impropriety  here  attaching  upon  the  conduct  of  Mrs.  Evans,  and 
one  sees  the  folly,  the  imprudence  of  such  conduct,  in  the  event  of 
this, — for  it  does  appear  that  this  very  Mr.  Barnwell,  to  whom  this 
"  money  was  lent,  was  the  very  first  person  to  complain  of  her  extrava- 
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!;ance.  It  appears  that  Mr.  Evans  felt  the  impropriety  of  this,  but  he 
elt  it  in  a  way  that  an  affectionate  husband,  a  considerate  man,  would 
feel  it; — he  said  to  Mr.  Griffith,  that  she  had  spent  a  good  deal  of  money, 
but  that  nothing  gave  him  so  much  uneasiness  in  her  expenses,  as  the 
sum  of  money  which  she  had  lent  to  another  person.  However,  though 
this  produced  some  dissatisfaction,  it  produced  no  rupture, — it  was 
overlooked. 

She  sailed  for  Calcutta  in  December  1784, — she  arrived  in  1785,  and 
there  they  remained  until  1787.  It  is  a  littie  material  to  see  what  pass-, 
ed  during  this  interval.  They  were  visited  by  a  Mr.  Wood,  a  respect- 
able person,  who  is  examined  as  a  witness  on  the  part  of  Mrs.  Evans. 
Mr.  Wood  does  not  give  the  slightest  intimation  of  any  disagreements  in 
this  family ;  on  the  contrary,  he  says,  that  his  behaviour,  as  far  as  he 
ever  saw  it,  was  studiously  and  affectionately  tender.  Mr.  Maxwell,  a 
person  who  was  almost  domiciled  in  the  house,  who  dined  and  supped 
there  very  frequently,  and  was  often  upon  parties  with  them,  speaks 
likewise  of  their  living  upon  terms  of  the  greatest  harmony  imaginable. 

Mr.  Griffith,  who  was  much  in  their  company,  has  no  insinuation  to 
the  contrary  in  the  least  Mr.  Han  nay,  who  states  himself  to  have 
been  intimate,  never  heard  the  most  distant  surmise  that  he  treated  her 
improperly.  Mr.  Halhed,  and  other  witnesses  speak  to  the'same  effect 
—Then,  taking  the  whole  of  this  evidence  one  way,  it  is  certainly  evi- 
dence extremely  st;rong;  and  if  to  this  we  add  the  total  absence  of  all 
evidence  the  other  way,  I  think  myself  warranted  to  say,  that  Mr. 
Evans's  behaviour,  up  to  this  period,  was  in  every  respect  unexception- 
able. 

Two  facts,  in  particular,  appear,  which  it  is  impossible  not  to  notice; 
—one  is  upon  the  evidence  of  Mr.  Maxwell — and  that  is  of  Mr.  Evans's 

r)ing  up  into  the  country,  at  a  distance  from  Calcutta,  to  Moorshedabad 
think,  or  some  other  place,  on  account  of  her  health.  It  maybe  said, 
there  is  no  merit  in  that,  any  husband  who  had  a  sick  wife  would  do  as 
much;  but,  it  must  be  allowed,  she  might  have  gone  by  herself:  at  any 
rate,  therefore,  there  is  great  attention  shown  in  this  instance  of  his  per- 
sonal attendance. 

The  next  fact,  and  a  very  material  fact  it  is  in  this  cause,  is  this,— > 
that,  purely  to  gratify  her  wishes,  and  to  consult  her  health,  he  quitted 
India:  a  country  where  he  was  almost  naturalized,  and  where  his  pros- 
pects of  avarice  and  ambition,  at  that  period  of  time,  were  extremely 
inviting.  He  was  then,  as  Mr.  Maxwell  says,  a  senior  merchant  But, 
say  the  gentlemen,  there  is  no  great  merit  in  that)  he  had  got  enough. 
There  is  surely  some  merit  in  knowing  that;  it  is  a  merit  every  bodj^ 
does  not  acquire;  it  is  a  proof  of  moderation,  at  least;  and  that  he  is  not 
the  mean  and  avaricious  person  which  he  has  been  represented  to  be: 
and,  supposing  he  was  that  mean  and  avaricious  person,  still  there  is  the 
more  relative  merit  towards  Mrs.  Evans,  because  if  he  was  a  man  ex- 
tremely fond  of  his  money,  and  yet  gave  up  hid  money  on  account  of  his 
wife,  it  is  hard  to  say  that  he  had  not  some  degree  of  fondness  for  his  wife. 
Well,  but,  say  the  gentlemen,  his  reputation  was  concerned.  How  so? 
She  had  already  shewn  that  she  could  come  to  Europe  without  his  per- 
sonal attendance.  I  shall  not  then  diminish  the  merit  of  so  good  an  ac- 
tion, nor  suffer  it  to  be  diminished,  merely  because  it  happens  at  the 
same  time  to  be,  what  every  good  action  is,  a  reputable  one. 

I  am  clear  therefore,  that  up  to  the  time  of  the  voyage  nothing  mate- 
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rial  had  happened  to  cloud  the  happiness  of  this  family.  The  voyage 
itself;  the  application  made  fpr  it  by  Mrs.  Evans;  the  undertaking  of 
this  voyage  by  Mr.  Evans, — are  all  a  security  to  me  that  the  fact  was  so; 
for,  if  he  had  been  the  savage  tyrant  that  he  is  represented  to  have  been^ 
it  is  clear  to  me  that  she  would  never  have  ventured  upon  such  a  solici- 
tation with  any  idea  of  success,  and  it  is  equally  clear  to  nrie  that  she 
would  never  have  succeeded  in  it  Till  this  time,  therefore,  I  see  in  the 
conduct  of  Mr.  Evans  nothing  to  blame, — I  see  much  to  approve. 

It  is  however  upon  this  voyage,  "ma/a  duett  avi  domumy^  that  a 
change  of  conduct  in  Mr.  Evans  is  first  suggested  to  have  taken  place. 
It  is  not  very  well  agreed  what  this  change  was^  whether  it  was  an  in- 
dulgence of  ungovernable  sallies  of  ill  temper,  or  whether  it  was  a  cool 
systematic  plan  of  distressing  his  wife,  by  the  most  atrocious  ill  usage: 
but  certainly  two  things  more  inconsistent  cannot  be,  than  cool  hypocri- 
sy and  wild  passion.  Now  it  is  a  strong  presumption  with  me  against 
the  supposition  of  its  being  a  case  of  ungovernable  passions,  that  passions 
so  inordinate  appear  to  have  developed  themselves  for  the  first  time  in 
the  course  of  this  voyage.  If  so,  I  think  there  must  have  been  an  alter- 
ation in  the  constitution  of  this  man'»  mind;  which  is  highly  incredible. 
The  material  witnesses  therefore  resort  to  the  other  supposition.  This 
is  the  turn  given  to  his  conduct  by  the  great  witness  in  this  case — Made- 
moiselle Bobillier,*-namely,  that  it  was  a  crafty  command  of  his  pas- 
sions; that  every  thing  he  did  visibly,  was  studied  for  ostentation;  and 
that  his  passions  were  kept  for  a  secret  operation  when  nobody  was 
by.  . 

One  cannot  help  observing,  that  taking  it  to  be  a  cool  deep-laid  plan, 
to  be  pursued  and  carried  into  effect  in  a  secret  way,  the  scene  for  the 
execution  of  such  a  plan  is  as  unhappily  chosen  as  can  be.  Every  body 
knows,  that  secrecy  on  board  a  ^hip  is  a  thing  not  to  be  thought  of. 
People  cooped  up  in  a  ship  live,  and  are  forced  to  live,  in  that  state  of 
miserable  intimacy,  which  makes  almost  every  thing  that  is  done 
or  said,  known  to  almost  every  other  person:  there  is  for  a  time,  a  very 
unhappy  circumstance  it  is,  almost  a  suspension  of  every  thing  like  per- 
sonal delicacy, — every  word  and  every  act  is  known  to  almost  every 
body.  Now  to  suppose  that  a  man  in  such  a  situation  should  first  think 
of  opening  a  plan  of  secret  violence,  one  must  first  suppose,  not  only 
that  he  left  his  temper  in  India,  but  that  he  left  his. common  sense  with 
it. 

There  are  three  witnesses  only  who  are  examined  on  this  part  of  the 
case:  there  is  Mr.  Curry,  a  Mr.  Humphrey,  and  a  Mrs.  Hartle.  When 
'the  question  is  asked.  Why  other  witnesses  are  not  examined?  the  first 
answer  is.  That  Mr.  White  is  dead; —  the  second  answer  is, — ^That  it  is 
not  more  necessary  to  call  witnesses  on  the  one  side  than  on  the  other: 
not  to  have  called  more,  therefore,  is,  if  any,  an  equal  injputation  on 
both  parties.  This  latter  answer  might  be  some  answer  to  the  other 
party;  might  serve  in  some  degree,  to  stop  their  mouths,  but  it  is  no  an- 
swer to  the  mind  of  the  Court.  In  the  next  place,  I  say  it  is  no  satis- 
factory answer  to  the  other  party;  because  Mrs.  Evans  is  the  complainant, 
and  she  is  the  party  who  is  bound  to  make  out  her  case.  But,  to  go 
farther.  Is  Mr.  White  the  only  witness  who  could  have  been  adduced? 
Were  there  no  other  officers  but  Mr.  White  on  board  this  ship?  They 
have  vouched  indeed  one  female  servant,  and  it  is  an  extraordinary 
thing  that  there  should  not  have  been  more  female  attendants^  a  little 
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black  girl,) whom  they  represent  as  too  stupid  to  be  examined  as  a  wit- 
ness; but  I  find  also  two  men-servants  of  Mr.  Evans,  who  are  vouched 
in  the  case,  and  who  are  likewise  mentioned  both  in  the  libel  and  in  the 
depositions.  They  would  surely  have  been  most  important  witnesses, 
if  they  had  been  produced;  because  they  would  have  spoken  a  great  deal 
to  what  has  been  described  respecting  the  foul  clothes,  delaying  the 
breakfasts,  and  the  nature  of  the  severd  orders  that  were  given  to  them 
by  both  the  parties  in  this  cause.  However,  it  does  happen,  that  the 
case  is  left  utterly  destitute  of  all  the  illustration,  which  it  might  have 
received  from  their  important  testimony. 

Of  the  three  persons  actually  examined,  to  be  sure  Mr.  Curry,  so  far 
as  situation  and  character  are  concerned,  is  extremely  worthy  of  partic- 
ular attention.  He  was  a  medical  gentleman,  who  attended  this  lady 
during  the  whole  of  the  voyage;  whenever  she  was  ill,  she  was  under 
his  immediate  care.  He  swears  that  he  saw  her,  and  saw  her  in  his  pro- 
fessional capacity,  every  day  during  the  whole  of  the  voyage,  three  days 
only  excepted,  durins  which  he  himself  was  confined  by  indisposition. 
It  has  been  well  said  by  the  counsel  for  Mr.  Evans,  that  a  medical  person 
is  a  confidential  person, — every  thing  affecting  her  health  mgst  unavoid- 
ably have  come  to  his  knowledge, — it  could  not  have  escaped  him.  He 
fives  an  enumeration  of  symptoms;  he  applies  a  blister,  about  which 
[r.  Evans  differed  in  opinion;  and  I  think  this  gentleman  shows  a  sen- 
sibility, more  than  enough,  about  the  honour  of  this  blister.  He  has 
his  own  resentments  against  Mr.  Evans,  and  he  candidly  states  them; 
.  yet  I  still  think  I  do  see  enough  in  his  deposition  to  satisfy  me,  that  al- 
though he  would  not  misrepresent  nor  exaggerate  in  the  slightest  degree^ 
nothing  that  he  knew  of  Mr.  Evans's  conduct,  to  his  disadvantage,  would 
be  either  much  softened  or  at  all  concealed. 

Mr.  Humphry  was  a  fellow-passenger,  but  a  witness  of  no  particular 
intimacy  whatever  with  either  of  the  parties;  I  think  he  says,  thai  he 
was  not  in  the  cabin^  in  their  particular  apartmentj  during  the 
whole  of  the  voyage.  He  gives  his  opinion  of  Mr.  Evans's  temper  and 
disposition;  he  thinks  that  it  was  harsh  and  austere.  That,  however, 
I  am  to  take  merely  upon  the  credit  of  Mr.  Humphry's  discernment,  for 
be  speaks  to  no  facts  whatever,  and  I  must  remark,  that  observations 
made  upon  a  man's  temper,  upon  the  temper  of  a  landsman,  during  a 
voyage  of  six  months,  ought  not  to  be  turned  very  stongly  to  his  dis- 
advantage; for  every  body  knows  that  a  voyage  of  that  length  is  no  very 
great  sweetener  of  any  man's  disposition,  during  the  time  that  it  lasts. 

Mrs.  Hartle  is  a  witness  who  appears  to  have  lived  in  considerable  in- .3  2. 3  i^! 
timacy  with  Mrs.  Evans,  but  most  clearly  she  lived  upon  very  indif- / 
ferent  terms  with  Mr.  Evans.     She  charges  him  with  much  personal 
incivility  to  herself  during  the  voyage,  and  it  appears  that  her  resent- 
ments have  since  been  sharpened  by  later  indignities;  so  that  she  is,  as 
Dr.  Arnold  has  well  described  her,  a  sort  of  co^laintiff  in  the  cause.  X 
I  am  to  consider  her,  therefore,  as  deposing  under  the  double  danger  of 
having  inducements  to  take  very  strong  impressions  of  facts  to  Mr. 
Evans's  disadvantage,  and  of  feeling  no  unwillingness  to  give  such  im- 
pressions their  full  force  in  representing  them  to  the  Court 

The  facts  agreed  to  by  these  three  witnesses  are  these: — In  the  first 
place,  that  Mr.  Evans  had  procured,  at  a  great  expense,  the  very  best 
accommodations  a  gentleman  of  fortune  can  have  in  a  passage  from  India. 
So  far  all  agree.    And>  in  the  next  place,  it  is' agreed}  that  she  had  of 
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those  accommodations,  as  it  was  highly  proper  she  should  have,  the  best 
share.  Two  of  these  witnesses,  Mr.  Humphry  and  Dr.  Curry,  are 
totally  ignorant  of  any  quarrels  or  disagreements  during  the  whole  of 
the  voyage.  It  is  said,  Mr.  Humphry  not  being  particularly  intimate, 
his  is  merely  a  negative  testimony; — however,  for  the  reason  that  I  have 
above  stated,  I  think  that  a  negative  testimony,  in  such  a  case,  is  a  very 
strong  testimony;  because  it  is  not  possible  that  any  act  of  atrocious  out- 
rage could  have  happened  on  board  this  ship,  without  its  travelling  to 
the  knowledge  of  most  persons  on  board.  Dr.  Curry's  testimony  is  still 
stronger;  his  is  not  merely  a  negative  testimony;  he  says,  that,  as  Jar 
as  ever  he  observed^  Mr.  Evanses  conduct  was  studiously  affec- 
tionate. Now,  his  ignorance  seems  to  me  still  more  irreconcileable 
with  the  notion  of  thijs  ill  usage;  because,  it  seems  hardly  possible  that 
it  could  have  existed  without  coming  to  the  knowledge  of  a  person  who 
attended  this  lady  constantly  upon  the  occasion  of  ill  health.  It  is  still 
more  irreconcileable  with  the  notion  of  its  being  a  fact  within  the  pos- 
session of  any  third  person ;  because,  though  some  secret  ill  usage  might 
have  passed  between  Mr.  and  Mrs.  Evanff,  which  was  known  only  te 
themselves,  and  which,  from  a  natural  concern  for  their  common  reputa- 
tion and  quiet,  they  might  not  have  divulged,  yet  it  is  very  unlikely 
that  if  there  were  facts  of  outrage  which  got  into  possession  of  a  third 

{>erson,  that  such  facts  should  have  rested  there,  and  not  have  travelled 
arther. 

There  is,  however,  a  third  person  on  board  this  ship,  Mrs.  Hartle, 
who  undoubtedly  differs  widely  from  both  these  witnesses,  and  upon 
»  her  single  testimony,  the  single  testimony  of  an  ardent  witness,  inflamed 
with  resentments  of  her  own,  I  am  to  take  these  facts,  contradicted,  as 
they  are,  by  the  silence,  by  the  emphatical  silence,  of  the  two  other 
witnesses:  facts  of  a  nature  so  atrocious,  that  they  certainly  have  but 
little  probability  to  support  them,  which  can  be  founded  on  any  argu- 
ment arising  from  the  general  disposition  of  mankind,  and  which,  from 
what  I  liave  stated  in  this  particular  instance,  had  no  probability  what- 
ever, which  is  founded  in  the  antecedent  conduct  of  this  gentleman. 

The  first  fact  which  I  shall  observe  upon  is  that  most  atrocious  fact 
which  is  mentioned  in  the  libel,  article  6;  ''That  during  the  passage, 
Mrs.  Evans  being  in  a  very  low  and  bad  state  of  health,  and  fresh  air 
being  absolutely  necessary  for  her,  Mr.  Evans,  with  a  wicked  view  to 
.  distress  and  increase  her  sufferings,  refused  to  suffer,  and  would  not  suf- 
fer, a  door  to  be  kept  open,  or  even  opened  at  all,  except  when  he 
wanted  to  pass  in  or  out;  that  at  the  times  he  refused  the  benefit  of  the 
air  to  his  said  wife^  he  was  not  able  to  stay  in  the  cabin  himself  dur- 
ing the  exclusion  of  the  air,  but.  always  retired  to  his  own  cabin,  or 
some  other  part  of  the  ship:  and  that  once,  when  Mrs.  Evans  attempted 
to  open  the  door  to  admit  the  air,  she  was  prevented  by  Mr.  Evans, 
who,  with  savage  fierceness,  seized  her  by  both  her  arms,  and,  in  great 
rage,  with  his  utmost  force  and  violence,  threw  her  down  three  times, 
alternately  raising  her  for  that  purpose,  upon  some  earthen  guglets,  or 
vessels  used  for  cooling  water,  and  thereby  very  much  hurt  and  bruised 
her,  put  her  to  great  pain  and  anguish,  and  increased  her  illness." 

The  account  given  by  Mrs.  Hartle  of  this  transaction,  shows  that 
even  this  account  given  in  the  libel  is  not  at  all  overcharged.  What  she 
says  is,  ''That  one  morning,  in  their  passage  to  St  Helena,  the  .depo- 
nent and  Mrs.  Evans  were  in  Mrs.  Evans's  room,  walking  towards  Mr. 
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Evans's  room;  that  they  observed  him  sitting  there;  that  seeing  them 
approachi  he  got  up;  and  immediately  went  to  and  shut  the  door  of  the 
cuddy;  that  they  were  then  under  the  Line,  and  there  ^vas  not  a  breath 
of  air  stirring,  and  the  deponent  was  extremely  faint''  So  that  in  fact 
the  cruelty  stated  seems  to  be  a  cruelty  that  rather  attached  upon  the 
witness  than  the  party,  and  so  indeed  Mrs.  Evans  represents  it;  for  her 
application,  according  to  Mrs.  Hartle's  testimony,  is  this:  '^Do,  Mr. 
Evans,  let  us  have  the  door  open, — Mrs.  Hartle  is  ready  to  faint"  She 
then  goes  on  to  say,  that  <<Mrs.  Evans  then  went  towards  and  pro- 
ceeded to  open  the  door;  that  Mr.  Evans,  who  was  sitting  with  his  legs 
up  in  an  easy  kind  of  posture,  and  was  reading,  then  got  up,  and  with  a 
savage  fierceness  laid  hold  of  both  her  arms,  and  then  with  violence 
threw  her  down,  and  she  fell  upon  some  earthen  guglets  for  holding 
water^  which  stood  close  by  the  said  door;  and  liding  her  up  again  by 
her  arms,  with  equal  violence  threw  her  down  on  the  said  earthen  gug- 
lets; and  she  the  deponent  thought  that  by  means  thereof  she  was  almost 
killed;  and  being  greatly  terrified  thereat,  went  out  to  send  the  black 
girl  to  her  assistance;  that  on  going  out  she  heard  a  noise,  as  if  Mrs. 
Evans  was  falling  a  third  time;  that  she  returned  into  the  cabin,  and 
found  her  sitting  in  a  chair,  her  whole  frame  appearing  convulsed,  and 
her  face  quite  pale;  that  the  deponent  observed  grasps  of  fingers  on  her 
arms,  which  appeared  black  and  blue,  and  that  the  deponent  had  not 
before  observed  such  appearances  on  her  said  arms,  ana  they  appeared 
in  parts  of  which*  Mr.  Evans  took  hold,  and,  as  she  is  well  convinced, 
were  occasioned  by  him;  that  the  said  Mr.  Evans,  on  his  so  throwing 
the  said  Mrs.  Evans  down,  appeared  in  a  very  great  rage,  and  he  ex- 
tended his  mouth,  and  clenched  his  teeth  in  a  revengeful  manner,  and 
his  countenance  quite  changed  with  anger;  and  that  the  said  Mrs.  Evans 
appeared  very  ill  and  low  for  many  days  afterwards." 

This,  indeed,  is  such  an  act,  that  one  can  hardly  find  an  epithet  to 
give  it  its  due  character.  It  is,  as  has  been  said,  a  demi-murder,  a  mur- 
der more  than  half  executed.  It  is  an  act  not  to  be  excused  upon  any 
sally  of  passion;  that  a  man,  on  so  slight  a  provocation  as  this,  should 
three  times  knock  his  wife  down,  a  woman  of  very  tender  health,  in 
the  way  that  is  here  jdescribed,  is  an  act  that  does  go  to  the  very  full 
extent  of  what  the  law  must  deem  to  be  matrimonial  cruelty.  It  is  a 
fact  of  that  atrociousness,  that  a  Court  of  criminal  jurisdiction  would 
pursue  with  the  greatest  vengeance,  and  I  need  not  add,  that  the  com- 
mon indignation  of  mankind  would  follow  it  to  the  latest  period  of  the 
life  of  the  ofiender. 

Mrs.  Hartle  I  cannot 
deliberately  to  misrepresent, 
impeached  as  to  general  cha 

son  why  she  is  not  to  be  fully  credited.  However,  it  is  a  good  safe  rule 
in  weighing  evidence  of  a  fact,  which  you  cannot  compare  with  any 
other  evidence  to  the  same  fact,  to  compare  it  with  the  actual  conduct 
of  the  persons  who  describe  it  If  their  conduct  is  clearly  such  as  upon 
their  own  showing  it  could  not  have  been,  taking  the  fact  in  the  way 
they  have  represented  it,  it  is  a  pretty  fair  inference  that  the  fact  did 
not  so  happen.  If  their  actings,  at  the  very  time  that  the  fact  happen- 
ed, represent  it  one  way,  and  their  relation  of  it,  at  a  great  distance  of 
time,  represents  it  another  way,  there  can  be  no  doubt  which  is  the  au- 
thentic narrative,  which  is  the  naked  truth  of  the  matter.     Now,  in 
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trying  Mrs.  Hartleys  narrative  by  tbkt  test,  I  think  I  do  see  enough  to 
satisfy  me  that  she  has  deposed,  I  do  not  mean  to  say  without  principle, 
.  but  she  has  deposed  with  passion;  and  that  this  is  a  very  grossly  inflam- 
ed representation,  produced  by  repeated  resentments,  conceived  partly 
(^n  her  own  account,  and  partly  on  that  of  Mrs.  Evans. 

What  is  the  conduct  that  any  person  of  common  sense  and  of  com- 
mon humanity  would  have  adopted,  who  had  been  present  at  such  a 
scene  of  infamous  brutality  as  this  is?  Why,  a  man,  be  his  powers  of 
body  ever  so  weak,  that  had  the  common  spirit  and  feelings  of  a  man,, 
would  have  interfered,  without  the  least  apprehension  of  personal  con- 
sequences to  himself:  but  here  there  is  a  lady  present,  a  friend  of  the 
suffering  party^  Is  it  credible,  that  she  should  be  present  at  such  a  trans- 
action as  this,  without  raising  a  general  alarm? — ^Not  to  do  so,  for  the 
purpose  of  obtaining  assistance,  is  an  act  of  brutality  almost  as  orutal  as 
the  act  itself:  it  is  really  being  an  accessary  after  the  fact  Why,  with- 
out reasoning  upon  it,  mere  instinct  would  have  compelled  her  to  do  so. 
Now,  what  does  she  do?  Does  she  apply  to  Mr.  white?.  Does  she 
apply  to  any  officer?  Does  she  apply  to  the  surgeon?  Does  she  apply 
to  any  one  person  who  could  have  interfered  with  effect?  There  is  not 
a  man  on  board  the  ship,  undoubtedly,  who  would  not  have  lent  a  will- 
ing hand.  Mr.  Evans  would  have  had  good  luck  if  he  had  not  been 
voted  into  the  sea,  by  general  consent,  upon  such  an  occasion  as  this. 
Instead  of  this,  what  does  she  do?  Why,  she  runs  out,  and  sends  in 
the  little  black  girl,  who,  they  tell  me,  at  this  moment  is  too  stupid  to 
be  examined  as  a  witness;  she  sends  her  in  to  rescue  this  poor  lady  from 
the  hands  of  this  tyrant,  and  thus  discharges  the  office,  it  seems,  of  a 
good  friend,  of  a  good  christian,  and  of  a  human  being. 

What  is  done  afterwards?     Her  friend  is  extremely  weakly; — is  at- 
tended constantly  by  a  medical  person, — and,  as  she  swears,  is  made  ill 
for  many  days  in  consequence  of  this  treatment;  yet  this  lady  does 
not  communicate  one  syllable  of  the  matter  to  the  physician,  who  was 
80  much  concerned  to  know  it,  and  whom  she  saw  every  day :  he  is  in 
total  ignorance  of  all  that  has  passed. 
h'^oy     ^^^  counsel  on  the  part  of  Mrs.  Evans  have  very  properly  reproach- 
/  ed  Mr.  Evans  with  cruelty,  for  not  having  communicated  to  Mr.  Pau- 

^*  mier  the  unhappy  habit  of  intoxication  with  which  he  has  charged  his 
wife.  They  say,  it  was  his  duty  to  have  done  it,  as  undoubtedly  it 
was.  Then,  what  am  1  to  think  of  the  conduct  of  Mrs.  Hartle  upon 
this  occasion?  She  was  a  person  who  was  certainly  under  no  restraint 
from  any  partiality  to  the  defendant;  directly  the  reverse.  It  is  a  be- 
haviour, in  my  apprehension,  so  totally  unnatural  under  such  circum* 
«  stances,  that  I  am  satisfied  such  circumstances  could  not  have  existed. 
But  what  does  she  do  when  she  comes  to  England!  What  would  any 
body  have  done  in  such  a  case,  with  common  reflection?  Why,  clearly, 
have  advertised  the  family,  not  maliciously,  but  confidentially;  would 
have  put  them  upon  their  guard;  would  have  told  them,  that,  with  all 
the  speciousness  of  manners  which  this  gentleman  assumed,  she  had 
been  witness  to  a  scene  of  horror,  which  showed  him  to  be  a  most  in- 
tolerable tyrant  Not  a  word  of  all  this  passes.  She  visits  regularly, 
upon  the  invitation  of  this  very  gentleman,  as  if  nothing  extraordinary 
had  happened,  and  the  family  remained  perfectly  uninformed.  I  rely 
for  these  facts  upon  the  testimony  of  Mr.  Thackeray;  for,  how  is  the 
continuance  of  this  gentleman's  good  opinion  any  way  consistent  with 
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his  knowledge  of  this  fact?  or,  bow  is  his  ignorance  of  the  fact  consist* 
ent  with  the  knowledge  of  it  by  any  one  of  the  family?  I  have  all  the 
reason  in  the  world,  therefore,  to  believe  that  the  disclosure  of  this  fact 
took  place  very  recently  before  the  commencement  of  this  suit 

LfOt  us  now  see  the  (Conduct  of  Mrs.  Evans  under  all  the  pain,  and  all 
the  terror,  which  such  a  situation  must  excite.     No  alarm  is  given  by 
herself;  yet  in  the  account  given^by  her  of  attacks^made  at  other  times, 
she  pleads  and  proves  that  her  piercing  cries  brought  people  from  all 
parts  of  the  house.     Mere  animal  nature  would  have  made  its  appeal  to 
the  ordinary  feelings  of  other  people:  she  must  have  done  it,  nobody 
could  submit  to  be  murdered  in  this  sort  of  way,  in  silence.     Yet  I  hear 
nothing  of  any  cry  of  distress;  it  does  not  appear  that  a  single  person  was 
collected  by  any  expression  of  pain  or  suffering.     She  is  equally  silent 
before  her  coming  to  England:  not  a  word  to  the  physician  in  attend* 
ance;  not  a  word  upon  her  comine  home  to  her  own  family.     It  is  said, 
that  all  this  was  tender  dissimulation  for  the  character  of  her  husband. 
That  seems  to  me  to  be  very  hard  to  be  conceived.     I  have  been  put  in 
mind  of  Lady  Strathmore's  case,  where  a  continued  series  of  ill  usage,  % 
for  years  together,  was  kept  from  the  knowledge  of  every  body,  but 
three  or  four  people:  but  then  I  must  take  along  with  me  this  fact,  that 
the  gentleman  charged  had  taken  every  precaution  to  preclude  a  possi- 
bility of  detection;  for  he  had  planted  his  own  creatures  about  her:  and 
the  very  first  opportunity  that  she  had  of  disclosing  her  real  situation, 
the  business  blew  up  immediately.     There  was,  I  remember,  in  this 
Court,  the-case  of  Mrs.  Prescott:  that  was  a  case,  to  be  sure,  of  a  per- 
son who  had  suffered  as  atrocious  ill-treatment  as  on^  human  being  can 
receive  fN>m  another,  and  she  bore  it  with  great,  with  wonderful  resig- 
nation.    But  this  was  proved  in  that  case,  that  she  did  not  keep  it  en- 
tirely unknown  to  others;  she  implored  the  protection  of  her  father, 
whenever  she  was  ill-treated;  she  communicated  it  to  medical  persons; 
not  a  word  of  harshness  in  the  style  of  her  complaint;  her  complaint  to     i     / 
the  Court  was  conceived  in  strong  language,  but  it  was  in  language'more  ^^'^ 
expressive  of  sorrow  than  of  anger!"but  still  there  was  no  dissimulation. 
Now,  I  do  not  conceive  that  Mrs.  Evans  would  have  been  less  prompt 
to  complain  than  Mrs.  Prescott  was.  I  have  looked  into  the  libel  in  the 
present  case,  which  certainly  does  appear  to  me  to  be  drawn  with  suffi- 
cient acrimony;  I  have  looked  into  the  personal  answers,  and  I  cannot 
help  saying,  that  these  personal  answers  are  written  with  full  as  much 
passion  as  prudenee:  I  do  not  see  in  these  answers  the  marks  of  that  per- 
fect resignation  which  is  so  much  contended  for.     I  do  not  mean  to  say, 
Mrs.  Evans  appears  in  her  conduct  in  this  suit,  or  in  any  paper  produc- 
ed, to  be  a  person  who  would  assert  her  rights  improperly;  but  I  do  say 
this,  that  she  appears  to  me  to  be  a  person  who  would  not  dissemble 
her  injuries  in  a  way  beyond  all  example,  beyond  all  propriety,  and  all 

reason. 

Then,  taking  the  fact  upon  this  view  of  it,  I  feel  no  hesitation  in  say- 
ing, that  what  1  collect  is  this:— That  there  was  something  of  a  struggle, 
bow  arising  I  don't  know,  but  it  was  a  struggle  of  no  consequences;  and 
that  is  the  important  point  If  it  had  drawn  consequences  after  it,  there 
must  have  been  other  witnesses,  and  the  witness  who  was  there  would 
have  acted  otherwise.  It  must  have  been  therefore  a  trifle,  and  in  being 
coloured  as  a  matter  of  importance  it  has  received  an  undue  colour;  the  • 
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.  basis  of  the  fact  is  e^Etremely  slight,  and  all  beyond  it  is  colour — is  ex- 
aggeration— is  passion. 

Having  disposed  of  this  great  leading  fact  in  the  voyage,  I  shall  dis- 
patch in  fewer  words  the  other  facts  which  are  charged;  in  the  first  place, 
because  they  are,  compared  with  this  fact,  very  slight;  in  the  next  place, 
because  they  stand  upon  the  single  testimony  of  Mrs.  Hartle,  who,  in 
.  my  opinion,  has  taken  a  very  undue  and  extravagant  impression  of  the 
whole  business. 

There  is  another  charge,  which  is  so  strong  a  proof  of  this,  that  I  shall 
notice  it  for  no  other  purpose,  than  to  exemplify  the  strong  bias  of  this 
-  witness  to  make  mountains  of  mole-hills.  I  mean  her  evidence  upon 
that  article  which  charges  the  business  of  the  noises.  It  is  pleaded, 
"that  while  Mrs.  Evans  was  in  a  very  weak  and  sickly  state,  Mr. 
Evans  accustomed  himself,  in  the  most  unfeeling  and  cruel  manner,  to 
distress  her  and  increase  her  pain,  by  making  a  violent  noise  with  a 
hammer  close  to  her." 

I  had  very  great  doubts  about  admitting  this  article.  I  admitted  it 
upon  an  idea  suggested  naturally  enough  by  the  words,  that  this  gentle- 
man came,  without  any  reason  whatever,  with  a  heavy  massy  instru- 
ment, to  make  sTloud  noise^quite  close  to  the  head  of  a  very  sickly  and 
infirm  person.  These  are  the  ideas  which  that  article,  worded  as  it  is, 
certainly  excited  in  my  mind.  I  do  not  believe  that  it  could  have  en- 
tered into  the  conception  of  the  most  ingenious  person  in  this  Court,  to 
have  imagined  how  this  would  have  ended — to  have  imagined  that  it 
should  end  in  this  gentleman's  cracking  almonds  in  an  adjoining  room 
with  a  hammer,  which,  being  proper  for  such  a  purpose,  CQuld  be  no 
very  ponderous  instrument,  and  his  afterwards  coming  to  eat  them  in 
his  wife's  apartment  I  do  protest  it  is  so  singular  a  conceit,  that  if  I  did 
not  see  a  great  deal  of  unhappy  seriousness  in  other  parts  of  this  cause,  I 
might  rather  suspect  that  some  levity  was  here  intended  against  the 
Court  I  am  sure  of  this,  that  if  a  man  wanted  to  burlesque  the  Eccle- 
siastical Courts,  he  could  not  do  it  more  effectually,  than  by  representing 
that  such  a  Court  had  seriously  entertained  a  complaint  against  a  hus- 
band, founded  upon  the  fact  of  his  having  munched  almonds  in  the 
apartment  of  his  wife. 

Another  ofiience  charged  is,  that  he  obstructed  the  circulation  of  air. 
Certainly,  that  may  be  cruelty,  because  health  may  be  affected  by  it:  life 
may  be  destroyed  by  it  Here,  again,  I  look  in  vain  for  the  testimony 
of  the  physician.  It  is  pleaded  expressly,  that  her  complaints  were  much 
increased  by  it  In  the  libel  it  stands  thus:  That  Mr.  Evans,  with  a  wick- 
ed view  to  distress  and  increase  her  sufierings,  refused  to  suffer,  and 
would  not  suffer,  the  door  to  be  kept  open,  or  even  opened  at  all,  except 
when  he  went  in  or  out  Now,  any  body  would  suppose  that  this  door 
was  kept  obstinately  shut  durine  the  whole  voyage,  except  when  he  went 
in  and  out;  and  that  this  poor  lady  was  shut  up  in  an  apartment  from 
which  the  common  element  was  excluded.  How  does  it  turn  out?  Mrs. 
Hartle,  herself  an  invalid,  chooses  to  reside  almost  constantly  in  this 
apartment.  Her  account  is,  that  he  often  shut  to  the  door,  sometimes 
the  cuddy-door,  which  I  take  to  be  the  external  door,  in  consequence 
of  which  he  would  suffer  the  inconvenience  in  common  with  themselves; 
that  at  other  times  he  would  shut  the  inner  door,  between  his  apart- 
ment and  theirs;  and  this,  she  says,  he  did,  without  apparent  cause,  that 
is,  without  a  cause  apparent  to  her.     Now,  am  I  therefore  to  presume, 
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that  because  there  was  no  cause  apparent  .to  her,  that  there  therefore  was 
no  real  cause?  Am  I  to  call  upon  a  gentleman,  at  the- distance  of  two 
or  three  years,  to  show  a  reason  why  he  shut  a  door;  merely  because 
another  person  chooses  to  think,  and  it  is  conjecture  and  inference  only, 
that  he  did  this  for  the  purpose  of  plaguing  his  wife?  Were  there  no 
calls  of  private  convenience?  Were  there  no  calls  of  private  decency, 
but  Mrs.  Hartle  was  to  be  previously  informed  of  them?  Were  there  to 
be  no  moments  of  privacy  from  his  own  wife,  much  more  were  there  to 
be  none  from  the  wife  of  another  gentleman?  It  is  said,  that  in  the  fact 
particularly  alluded  to,  he  was  reading  at  the  time. '  Why,  is  a  man  to 
be  bound  down  so  strictly  to  time,  that  he  must  put  on  his  clean  shirt 
at  the  very  moment  of  his  shutting  the  door?  that  he  is  not  to  be  per« 
mitted  to  take  up  a  book,  even  for  a  few  minutes?  It  is  said,  by  way 
of  aggravation  of  the  cruelty,  that  he  himself  did  and  could  walk  out 
upon  the  deck.  Why  could  not  the  ladies  do  the  same?  If  he  did  shut 
the  door,  they  could  have  opened  it  with  as  slight  an  effort  as  he  shut 
it  Is  it  pretended  that  he  locked  the  door?  It  has  not  been  contended 
that  he  did;  but  if  he  had  locked  it,  they  had  still  another  retreat,  for, 
as  I  understand  the  evidence,  their  cabin  had  a  door  opening  to  a  gallery, 
communicating  with  the  open  air.  But  supposing  some  inconvenience 
was  actually  produced,  yet,  in  order  to  make  it  cruelty,  I  must  affect 
him  with  a  knowledge  that  it  would  have  that  effect,  and  in  a  painful  de- 
cree; for  unless  they  prove  that  he  was  perfectly  sensible  of  that,  name- 
ly, what  the  number  of  necessary  inlets  for  air  was,  there  is  nothing 
like  cruelty  in  the  case.  How  is  he  to  know  more  than  Dr.  Curry, 
who  is  convicted  of  a  gross  mistake  respecting  this  subject?  He  de- 
ecribes  the  number  of  doors  and  windows,  and  amongst  the  rest,  the 
door  which  led  into  the  apartment  of  Captain  White  and  the  officers; 
and  then  goes  on  to  say,  that  if  any  one  of  these  doors  or  windows  lead- 
ing into  this  (Mrs.  Evans's)  apartment  were  shut,  the  circulation  of  the 
air  would  be  obstructed  in  a  very  high  degree.  Now,  the  fact  proved 
to  me  by  M*rs.  Hartle,  in  this  case,  is,  that  the  door  which  led  into  the 
apartment  of  Captain  White  was  kept  shut  during  the  whole  of  the  voy- 
age, except  only  three  days;  and  that  it  was  so  kept  shut  at  the  particu- 
lar request,  and  for  the  particular  convenience  of  Mrs.  Evans.  What 
reason  have  I  to  say,  then,  that  Mr.  Evans  knew  the  consequences  of 
opening  or  shutting  one  inlet  of  air,  when  I  find  a  medical  person,  per- 
fectly well  acquainted  with  the  apartment,  lying  under  so  total  an  ig- 
Aorance  with  respect  to  the  very  same  particular. 

The  article  of  foul  clothes  was  another  article  which  wasadmitted  merely 
upon  the  ground  of  its  being  associated  with  other  articles  of  more 
weight:  because,  where  there  are  articles  of  great  strength  in  their  own 
nature,  the  Court  is  always  less  delicate  about  admitting  slighter  articles, 
which  it  would  not  have  admitted  singly  and  standing  by  themselves. 
To  be  surd,  it  might  be  a  cruelty,  if,  as  described  in  the  libel,  he  brought 
large  collections  of  loathsome  clothes,  in  a  very  hot  climate,  into  the 
apartment  of  a  person  extremely  sick,  without  any  necessity  for  it,  or 
without  any  signal  convenience.  Either  this  necessity  or  some  signal 
convenience,  would  justify  it;  and  it  must  be  shown  that  there  was  nei^ 
ther;  for  certainly  1  shall  not  presume  it  so,  in  order  to  make  it  out 
to  be  cruelty.  Now,  what  is  proved  in  this  case?  These  foul  clothes 
hung  at  first  in  the  quarter-gallery.  Upon  a  suspicion  entertained  by 
Mr.  Evans,  whether  right  or  wrong  is  utterly  immaterial,  that  these 
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clothes  were  pilfered  by  Mrs.  Hartle's  black  servant,  they  were  Temoy* 
ed  into  his  own  room,  where  they  geoerally  remained;  sometimes,  as 
Mrs.  Hartle  says,  for  near  a  month.  He  therefore  had  the  general  in- 
convenience of  them;  and  it  certainly  is  to  me  a  pretty  strong  presump*- 
tion,  that  he  did  not  conceive  these  bags  to  be  bags  of  poison,  when  he 
made  his  own  room  their  ordinary  station. — Mrs.  Hartle  says,  that  they 
were  from  thence  occasionally  brought  into  Mrs.  Evans's  room,  which 
being  a  larger  room,  they  undoubtedly  could  not  be  more  offensive  than 
they  had  been  in  his  smaller  room.  She  says,  she  has  seen  him  bring 
them  in,  and  his  man  Oliver  assist  in  sorting  them.  In  order  to  be  sort- 
ed they  must  be  spread,  and  accordingly  they  were  spread.  Now,  what 
hindered  the  ladies  from  retiring  during  this  operation?  And  it  haSj 
besides,  been  justly  observed  by  the  counsel,  that  in  such  situations  as 
these  a  great  deal  of  accommodation  must  be  practised.  Every  body 
who. has  been  in  such  a  situation  knows,  that  be  must  submit  to  a  great 
deal  that  is  very  loathsome;  and  he  must  perform  a  great  deal  that  is 
very  servile.  But,  however,  she  says,  they  were  removed  before  din- 
ner: and  supposing  that  the  smell  did  not  entirely  remove  with  them, 
who  had  the  most  of  it?  Undoubtedly  this  gentleman  had  not  been 
upon  a  bed  of  roses  all  the  time,  according  to  their  own  account  of  the 
matter.  But  all  this  could  not  be  for  convenience,  she  says.  Why? 
Because  he  used  to  spread  them,  under  a  pretence  of  sorting  them. 
Why,  has  not  she  herself  proved  in  her  deposition  that  he  actually  did 
sort  them,  and  that  she  had  seen  both  him  and  his  man  Oliver  employed 
in  that  operation. 

Another  cruelty  is  that  respecting  the  denial  of  breakfast,  which 
is  charged  in  the  seventh  articlo^  of  the  libel;  and  it  is  charged  thus: 
^-That  she  used  to  give  orders  to  one  of  Mr.  Evans's  servants  to 
boil  her  tea-kettle,  that  she  might  get  her  breakfast  early,  as  necessary 
for  her  health,  not  only  on  account  of  a  blister  on  her  side,  and  a  burn- 
ing thirst  that  then  afflicted  her,  but  also  by  reason  of  her  being  then 
pregnant;  at  which  times  Mr.  Evans  positively  refused  to  suffer,  and 
would  not  suffer,  his  said  servant  to  boil  her  tea-kettle,  and  tliereby  de- 
prived her  of  the  means  of  satisfying  the  cravings  of  nature,  and  obliged 
her  to  resort  to  drugs  for  relief. 

Now  the  proof  of  this  last  consequence,  of  her  resorting  to  drugs  for 
relief,  is  this,  that  one  morning  Mrs.  Hartle  saw  her  take  some  pills; 
but  that  those  pills  were  specifics  against  the  want  of  a  breakfast,  or  had 
any  connection  with  the  want  of  a  breakfast,  there  is  not  the  least  sug- 
gestion. In  this  case,  the  men-servants  to  be  sure  would  have  been  the 
satisfactory  witnesses;  because  they  could  have  spoken  to  the  orders 
that  were  delivered  on  both  sides — to  the  orders  given  by  Mrs.  Evans, 
— and  to  the  orders  given  by  Mr.  Evans.  But  sll  that  I  can  find  upon 
this  article  is,  that  Mrs.  Hartle  positively  swears,  she  knows  of  no  ge- 
neral orders  given  to  the  servants  not  to  boil  the  kettle.  I  find  also  frpm 
her,  that  Mr.'  Evans  did  send,  upon  several  occasions,  about  eight 
o'clock,  to  her  for  tea.  I  find,  on  the  contrary,  from  Mr.  Humphry, 
that  he  generally  saw,  every  morning  at  eight  o'clock,  the  servant  go- 
ing with  the  tea-kettle:  and  therefore  it  is  no  unreasonable  presumptiop, 
that  an  omission  of  any  one  morning  of  a  punctual  attendance  at  that 
hour,  might  be  the  effect  of  some  accident,  or  of  some  particular  incon- 
venience* 

It  is  true,  indeed,  as  I  find  from  Mrs.  Hartle,  that  she  one  morning 
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heard  Mrs.  Evans  deaire  Mr.  Evans,  whilst  dressins^  to  let  one  of  his 
tten  servants  come  to  get  the  breakfast,  and  be  replied  he  sliould  not 
eome:  but  I  do  not  find  from  Mrs.  Hartle,  that  this  application  was  made 
under  a  representation  of  some  particular  urgency  or  distress.  It 
amounts  to  no  more  than  this;  that  the  servants  were  at  that  time  engag- 
ed about  his  person;  that  she  desired  one  of  them  might  come  immedi- 
ately, and^he  refused.  This  might  be  uncivil,  or  it  might  not:  that 
depends  upon  the  manner  of  the  refusal,  upon  the  delay  interposed,  and 
upon  the  occasion  that  was  at  this  time  occupying  the  attention  of  the 
servants.  But  I  shall  not  hold  this  to  be  decided  cruelty,  till  I  am  first 
satisfied  of  this  position — that  if  a  husband  is  employing  his  servants 
about  his  own  person,  he  is,  upon  the  very  first  summons,  to  detach 
them  on  the  commands  of  his  wife;  and  that  if  he  declines  this,  the  very 
instant  that  it  is  required,  it  is  not  only  an  incivility,  but  that  gross  in- 
humanity for  which  the  law  will  grant  relief. 

There  is  one  charge  of  a  graver  complexion,  and  that  stands  ip  the 
tenth  article:— -That  one  evening,  whilst  the  ship  was  in  her  passage, 
and  whilst  Mrs.  Evans  continued  in  a  very  weak  and  sickly  state  of 
body,  pregnant,  and  scarce  able  to  move,  and  being  desirous  to  go  to 
bed,  she  called  to  Mr.  Evans,  who  was  in  an  adjoining  cabin  with 
two  of  his  men-servants,  desiring  he  would  send  one  of  them  to  un« 
lash  her  cot,  that  she  might  go  to  bed;  but  that  he  positively  forbade 
his  said  men  from  following  her  directions,  and  she  thereupon  called  a 
little  black  girl  to  assist  her;  upon  which  Mr.  Evans  ran  into  Mrs. 
Evans's  cabin,  and  in  great  rage  and  anger  pushed  the  said  little  girl 
away,  and,  with  great  fury  and  force,  gave  Mrs.  Evans  so  violent  a  blow 
or  push  as  drove  her  to  the  further  or  other  end  of  the  said  cabin,  and 
laid  her  prostrate  on  the  floor,  where  she  remained  a  considerable  time 
without  being  able  to  rise,  and  thereby  greatly  hurt  and  bruised  her,  and 
put  her  in  great  peril  of  her  life;  and  that  Mr.  Evans,  without  regarding 
the  helpless  situation  to  which  he  had  reduced  her,  with  the  greatest 
indifierence  retired  to  his  own  cot  in  the  next  cabin,  and  from  thence 
littered  the  most  shocking  and  abusive  oaths  and  imprecations  against 
his  said  wife. 

•There  are  three  witnesses  who  are  vouched  in  this  very  article,  who  ^<^  2>/ 
certainly  could  have  proved  a  very  considerable  part  of  it;  they  are,  the*  •  /  ' 
two  men-servants,  and  the  black  girl.  It  stands  however  a  naked 
charge,  without  evidence,  or  even  an  attempt  at  evidence; — a  charge  in 
itself  almost  of  direct  murder,  and  subject  to  all  the  observations  which 
I  have  made,  upon  the  impossibility  of  such  a  fact  as  this  escaping  notice; 
and  yet  not  a  single  witness  is  produced  to  it!  Surely  it  is  not  a  suffi- 
cient apology  in  such  a  case  to  say,  that  it  is  a  misfortune  that  it  could 
not  be  proved;  because  it  is  a  misfortune  which  must  have  been  per- 
fectly known,  I  apprehend,  to  the  party,  at  the  time  when  she  inserted 
this  article.  And  I  must  say,  that  to  blacken  the  records  of  the  Court 
with  an  accusation  of  so  very  grave  a  nature,  without  callins  one  witness 
to  support  it,  is  taking  someming  of  a  liberty  with  the  Court,  and  is 
taking  a  pretty  gross  one  indeed  with  the  person  who  is  the  subject  of 
such  an  accusation. 

Upon  the  whole  history  of  the  voyage,  and  the  facta  contained  in  it,  I 
find  myself  compelled  to  say,  that  I  have  no  evidence  which  satisfies 
me,  that  Mr.  Evans  has  acted  in  this  voyage  in  a  manner  inconsistent 
widi  the  duties,  and  the  rights,  of  a  husband.    If  he  had  so  d6ne,  it  is  im- 
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possible  but  that  there  must  have  been  ample  evidenqe;  on  the  contrary^ 
a  great  part  of  the  evidence  is  (ibsolutely  irreconcileable  with  the  notion 
,  of  such  misconduct  having  been  practised.  The  evidence  that  does 
support  it  comes  from  the  mouth  of  a  person,  who  is  in  a  great  degree 
disabled  by  her  prejudices. — ^But  let  me  not  be  understood  to  insinuate, 
that  this  witness  comes  forward  to  deliver  a  false  testimony.  I  am  firm- 
ly persuaded  that  she  believes  every  word  she  says;  but  she  trusts  to 
her  resentments  rather  than  to  her  recollections;  she  brings  with  her 
sincere  intentions,  but  she  does  not  bring  a  dispassionate  mind;  she  does 
not  bring  that  caution,  and  that  sobriety  of  mind,  which  belong  to  a 
witness,  deposing  in  a  Court  of  Justice,  upon  matters  by  whicn  the 
character  of  another  individual  may  be  so  deeply  affected. 

The  voyage  ended  in  the  middle  of  September,  she  being  then,  I 
think,  as  was  observed  by  Dr.  Laurence,  not  above  three  months  preg- 
nant; and  about  six  weeks  of  this  time  had  been  spent  upon  the  voyage 
from  the  Western  Isles  to  the  chops  of  the  Channel;  so  that  the  pregnan- 
cy is  clearly  proved,  I  think,  to  have  been  in  such  a%tate  of  mere  inci- 
piency,  during  some  of  the  facts  spoken  to,  that  it  cannot  be  understood 
to  make  any  material  ingredient  in  the  cruelty. 

Upon  their  arrival  they  were  received,  as  far  as  appeahi,  with  affec- 
tion, and  with  politeness,  by  their  friends  on  both  sides.  Nothing 
transpires  of  all  these  horrible  businesses,  which  happened  on  board  this 
fllvp-  Mr.  Evans  is  proved  by  Mr.  Thackeray  to  have  then  possessed 
his  good  opinion,  and  that  of  other  persons  of  his  family. 

What  is  Mr.  Evans's  behaviour  upon  his  arrival?  In  three  or  four 
days  he  invites  Mrs.  Hartle,  a  person  not  very  acceptable  to  himself, 
but  the  friend  of  his  wife;  he  likewise  desires  Mr.  Paumier  to  give  her 
all  necessary  attention,  to  give  her  every  possible  attention  during  her 
illness.  He  soon  after  goes  over  to  France  with  her,  where  he  engages 
in  his  service  a  Mademoiselle  Bobillier,  a  young  French  woman,  at  the 
express  request  of  his  wife:  they  return,  and  they  settle  in  Bond  Street. 
Mr.  Thackeray,  to  whom  I  very  much  adhere  during  the  whole  of  this 
business,  says,  That  Mr.  Evans's  general  conduct  and  behaviour  to  Mrs. 
Evans  was  very  attentive;  and  that  he  saw  nothing  improper  therein, 
till  near  the  time  of  her  lying-in:  he  admits  too  that  Mr.  Evans  supplied 
her  liberally  with  money  till  almost  the  time  of  the  unhappy  separation. 

The  evidence  of  this  Bobillier  is,  that  she  herself  never  was  a  wit- 
ness to  any  quarrel  between  them;  but,  that,  she  says,  was  mere  craft 
on  his  part;  for  she  infers,  from  tears  which  she  has  found  Mrs.  Evans 
in,  and  ihe  Counsel  have  laid  much  stress  upon  these  tears,  that  there 
must  have  been  secret  ill-treatment.  I  own,  that  tears,  in  the  case  of  a 
very  nervous  person,  do  not  seem  to  me  to  lay  the  foundation  of  any 
very  conclusive  evidence  one  way  or  the  other. 

In  January,  going  to  a  ball  at  Mr.  Hastings's,  she  had,  somewhere  or 
other,  I  think  it  is  not  clearly  proved  where,  the  accident  of  a  fall.  It 
is  spoken  to  by  a  great  number  of  witnesses  on  both  sides.  This  fall 
was  not  the  occasion  of  much  immediate  injury,  as  far  as  appears:  this 
appears  however  from  many  of  the  witnesses,  that,  upon  that  occasion, 
Mr.  Evans  acted  with  a  very  laudable  tenderness.  He  carried  her  up 
stairs  in  his  arms.  He  applied  to  Mr.  Paumier  to  recommend  a  doctor, 
having  his  apprehensions  of  the  consequences  which  it  might  occasion: 
Doctor  Den  man  was  the  person  who  canie.  And  it  appears  that  she 
actually  did  miscarry  within  three  or  four  days  after  this  fall.  To  be  sure, 
the  argument  of  ^^posi  hocy  ergo  propter  hoc,^'  that  because  the  mis- 
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carriage  immediately  followed,  therefore  it  was  occasioned  by  that  which 
it  folio wedy  is  not  a  very  conclusive  one;  for  it  is  no  very  easy  matter 
to  trace  a  misfortune  of  this  sort  to  a  precise  cause,  and  with  such  ex- 
actness as  to  say  that,  either  in  the  whole  or  in  part,  it  was  owing  to 

the  fall,  and  to  nothing  else But,  however,  this  at  least  is  clear,  that 

to  her  nurse,  Mrs.  Tate,  a  confidential  person  most  certainly,  JVlrs. 
Evans  did  herself  ascribe  her  miscarriage  to  that  accident  It  certainly 
is  not  improbable,  though  no  immediate  injury  had  happened;  because, 
as  it  is  generally  understood,  fright,  alarm,  and  agitation  of  spirits,  fre- 
quently do  precipitate  such  matters;  and  what  makes  it  more'  probable 
in  this  instance  is,  that  it  is  in  proof  that  this  lady  was  in  the  habit  of 
miscarrying,  for  it  is  proved  she  had  had  two  miscarriages  before  her 
return  to  Europe. 

Yet,,  in  her  libel,  Mrs.  Evans  herself  has  ascribed  the  miscarriage  to 
a  very  different  cause;  for  it  is  pleaded,  that  it  was  occasioned  wholly 
by  thepainy  anxiety,  and  terror  that  she  was  continually  in^  from 
the  cruel  treatment  of  Mr.  Evans.  I  have  above  stated  what  Mr. 
Evans's  visible  conduct  was,  from  Mrs.  Evans's  own  witnesses;  from 
her  own  family;  from  persons  of  honour  and  of  caution,  and  who  cer* 
tainly  would  not  have  dissembled  it,  had  it  been  otherwise. — What  was 
not  visible  must  be  merely  conjectural,  and,  in  my  apprehension,  very 
perversely  so,  if  it  is  to  be  represented  as  opposite  to  that  which  was 
visible.  To  what  this  miscarriage  was  imputable  I  do  not  pretend  to 
say;  but  I  do  say,  that  it  was  not  owing  to  the  cruel  conduct  of  Mr. 
Evans;  because,  if  it  had,  it  is  most  perfectly  clear,  that  such  conduct 
must  have  been  proved.  Now,  to  whom  is  it  known,  that  Mr.  Evans 
was  the  author  of  that  miscarriage?  Why,  to  one  witness  only.  To 
Mademoiselle  Bobillier,  a  young  woman  of  the  age  of  twenty-five,  who 
does  take  upon  herself  positively  to  swear, — that  this  premature  deli' 
very — I  use  her  own  words — was  entirely  occasioned  by  the  unkind 
behaviour  qf  Mr.  Evans  to  his  wi/e^  and  for  want  qf  proper  atten^ 
tion  to  her  during  her  pregnancy . 

As  this  witness  makes  a  pretty  conspicuous  figure  in  this  cause,  it  is  * 
necessary  to  consider  a  little  who  she  is.  Her  deposition,  upon  the  face 
of  it,  is  highly  coloured  and  inflamed,  very  descriptive,  full  of  image 
and  epithet,  something  in  the  style  really  of  a  French  novel,  of  the 
trash-of  a  circulating  library.  At  the  time  of  her  giving  in  her  depo- 
sition, it  is  alstf  in  proof  that  she  had  a  pretty  acrimonious  suit  with  Mr. 
Evans.  She  is  a  young  woman,  who  having  been  first  known  to  Mrs. 
Evans  upon  her  former  excursion  into  France,  was,  on  this  second  ex- 
eursion,  taken  into  the  family  as  a  governess,  and  was  brought  to  Eng- 
land in  November;  she  therefore  was  in  the  service  only  two  months  of- 
the  pregnancy,  and  she  most  positively  declares,  his  visible  behaviour 
to  Mrs.  Evans  was  perfectly  proper  during  the  whole  of  the  time. 

She  appears  to  have  been  on  terms  of  great  intimacy  and  confidence 
with  Mrs.  Evans.  I  need  not  observe  upon  the  abuse  that  is  too  fre- 
quently made  of  that  sort  of  situation. — ^Female  friendships  are  often 
hazardous,  in  the  case  of  married  women,  but,  of  all  friendships,  hum- 
ble friendships  are  the  most  dai^erous.  The  humble  friend  has  an  ob- 
vious interest  in  falling  in  with  the  present  humour, — in  creating  and 
in  inflaming  differences  between  the  husband  and  the  wife, — in  acquir- 
ing importance  to  herself  by  being  a  sort  of  third  estate  in  the  £unily. 
I  own  I  cannot  but  think  that  it  has  been  a  very  great  misfortune  to 
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this  fimily^  that  this  person  ever  became  a  member  of  it;  for  in  this  I 
am  clear,  that  if  she  aggravated  matters,  in  her  reports  to  Mrs.  Evans^ 
only  half  of  what  she  has  done  in  her  reports  to  me,  she  has  employed 
an  activity  that  has  been  most  fatally  successful  in  troubling  the  repose 
of  this  family. 

To  be  sure  it  is  a  monstrous  proof  of  an  intention  to  exaggerate,  be* 
yond  all  decency  of  appearance,  that  this  witness,  who  had  been  little 
more  than  two. months  in  the  family,  takes  upon  herself  {jOsitively  to 
say,  that  this  miscarriage  was  awing  to  her  being  kept^  during  the 
whole  period  qf  her  pregnancy ^  in  a  state  of  persecution..  Taking 
this  assertion  in  the  most  qualified  way,  it  is  a  very  unwarrantable  as- 
sertion, undoubtedly,  for  the  witness  to  throw  out  What  possible  con- 
fidence can  I  then  have,  that  any  thing  she  says  is  true,  when  I  find  her 
Swearing  at  random  to  what  it  is  impossible  she  could  know,  whether  it 
be  true  or  not?  The  fact  is,  she  is  not  supported  by  any  one  witness  in 
the  case;  there  is  not  another  witness  examined,  on  the  part  of  Mrs. 
Evans,  who  refers  the  miscarriage  to  the  same  cause.  Mrs.  Thackeray 
makes  no  reference  of  it  to  that  cause;  Mrs.  Evans  herself  makes  no 
reference  of  it  to  that  cause;  she  refers  it,  in  her  conversation  with  Mrs. 
Tate,  to  another  cause  entirely:  to  Dr.  Denman,  and  to  Mr.  Paumiery 
she  does  not  pretend  to  insinuate  that  it  is  the  efiect  of  any  such  ill- 
treatment  And  as  to  his  want  of  attention  to  her,  which  is  stated  by 
this  witness,  it  is  most  positively  contradicted  by  the  person  who  must 
know  it  best;  that  is,  by  the  very  apothecary  who  attended  her,  and  who 
speaks,  in  the  strongest  and  most  unreserved  terms,  to  the  care  and  atr 
tention  shown  to  her  by  Mr.  Evans. 

The  libel  pleads,  in  the  eleventh  article,  to  this  efiect: — ''That  after 
the  arrival  of  Mr.  Evans  and  his  wife  in  England,  and  whilst  they  resi- 
ded in  Bond  Street,  she  was  delivered  of  a  seven  month's  child;  which 
premature  birth  was  wholly  occasioned  by  the  pain,  anxiety,  and  terror 
she  was  continually  in,  from  the  cruel  treatment  of  Mr.  Evans;  and  that 
whilst  she  was  in  labour,  he  barbarously  refiised  to  call  any  assistance  to 
her:  and  when,  at  last,  assistance  was  had,  he  obliged  her  attendants  to 
leave  her,  when  he  bolted  the  door  upon  her,  and  detained  her  from 
them  for  more  than  an  hour,  notwithstanding  the  pains  of  labour  were 
then  severely  upon  her,  and  her  life  was  in  imminent  danger,  for  want 
of  assistance:  and  that  after  her  delivery,  she  was  for  six  weeks,  or  there- 
ibouts,  confined  to  her  room,  in  a  very  low,  weak,  and  languishing  con- 
dition, and  her  life  was  despaired  of;  notwithstanding  which,  Mr.  Evans 
greatly  disturbed,  harrassed,  and  tormented  her,  by  frequently  making 
great  noises,  and  by  knocking  and  thumping  in  her  bed-chamber,  ana 
thereby  preventing  her  from  taking  any  rest;  and  also  by  sufiering  and 
allowing  his  men-servants  to  make  great  uproars  and  disturbances,  when 
intoxicated,  over  her  head;  all  which  endangered  her  life." 

Now  here  we  are  agreed: — the  counsel  on  both  sides  concur  in  the 
atrocity  of  this  conduct; — because,  if  it  be  true,  that  he  treated  his 
wife  in  this  brutal  manner,  in  an  hour  when  every  animal  and  every 
moral  feeling  called  for  his  tenderness,  he  is  one  of  the  most  disgraceful 
exceptions  to  human  nature  that  one  has  ever  heard  of;  a  more  enormous 
conduct  cannot  be  figured  by  the  imagination;  thus  to  attempt  the  life  of 
his  wife,  and  the  life  of  his  own  infant,  is  a  cruelty  that'^'but-herods 
jib.Herod.^'   It  is  impossible  that  the  friends  of  any  woman  should  sufier  him 
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to  live  one  minate  afterwards  with  her,  if  they  were  not  destitute  of 
eommon  sense^  as  well  as  common  humanity. 

Bobillier  is  the  principal  witness  upon  this  article.  I  had  almost  said 
the  only  witness;  and  I  am  satisfied  that  the  account  which  she  gives  is 
utterly  discredited,  even  by  herselfi  as  well  as  by  the  other  witnesses 
who  are  vouched  for  this  article. 

The  account  that  she  gives  is  this:— That  ''in  the  month  of  January 
I78S9  she  was  delivered  of  a  seven  months  child;  which  premature  birth 
was  entirely  occasioned  by  the  unkind-  behaviour  of  Mr.  Evans  towards 
his  wife,  and  for  want  of  proper  attention  beingpaid  to  her  by  him  du- 
ring her  pregnancy;  she  having  been  constantly  kept,  during  the  whole 
period  of  her  pregnancy,  in  a  state  of  agitation  of  mind,  by  the  teazing 
contradictory  behaviour  of  her  said  husband,  who  never  sufiered  her  to 
have  a  minute's  peace,  and  who  always  took  occasion  to  quarrel  with 
her  from  the  most  trifling  occurrences.  That,  about  two  o'clock  in  the 
morning  of  the  day  on  which  Mrs.  Evans  was  so  brought  to  bed,  Mr. 
Evans  came  into  the  deponent's  bed*chamber,  and,  having  awoke  her, 
he  told  her  that  Mrs.  Evans  wished  to  speak  with  her."  This  is  the 
proof  that  this  gentleman  barbarously  refused  to  call  assistance,  when  he 
was  the  very  first  person  that  got  up  and  went  into  the  apartment  of  this 
confidante,* and  for  this  express  purpose.  ''She  went  into  her  apart* 
ment,"  she  says,  "  and  then  gave  her  such  linen  as  was  necessary  for 
her  situation."  What  she  means  by  that  expression  is  not  very  clearly 
to  be  understood,  because  it  is  ijiost  clear  from  what  follows,  that  she 
had  not  any  idea  that  at  that  time  Mrs.  Evans  was  going  to  miscarry; 
for  she  goes  on  to  say,  that  "  neither  the  deponent,  nor  Mrs.  Evans,  as 
she  verily  believes,  had  then  any  idea,  that  she  was  going  to  miscarry;  the 

J)ains  she  suffered,  and  the  symptoms  attending  them,  being  entirely  dif- 
erent  to  what  the  deponent  understood  had  been  the  case  on  her 
first  lying-in:  that  Mrs.  Evans  then  informed  the  deponent  of  her 
having  made  Mr.  Evans  acquainted  with  what  she  felt,  and  the  deponent 
verily  believes  that  he  well  knew  that  his  said  wife  was  then  in  the 
pains  of  labour  and  going  to  miscarry.'' — That  is  to  say,  these  two  wo- 
men, this  woman  of  the  age  of  twenty-five;  the  other  lady,  who  had  had 
children,  and  who  had  twice  miscarried  before,  have  no  suspicion  of 
what  is  eoing  to  hat)pen^  but,  for  the  purpose  of  making  out  an  act  of 
cruelty,  he  is  to  be  afi*ected  with  the  knowledge  of  this  circumstance, 
with  the  knowledge  of  a  fact,  of  which  these  two  women,  as  she  declares, 
were  themselves  utterly  in  ignorance. 

She  goes  on  to  say,  that  "  he  desired  the  deponent  to  return  to  her 
apartment,  and  said  that  he  would  give  her  notice  if  she  became  worse; 
that  Mrs.  Evans  then  told  the  deponent,  that  she  wished  her  to  stay  by 
her;  but  Mr.  Evans  having  expressed  his  intention  to  abide  by  her  him- 
self, Mrs.  Evans  did  not  dare  to  insist  on  the  deponent's  continuance 
with  her,  for  fear  of  the  resentment  of  Mr.  Evans." 

That  her  continuance  was  pressed  is  not  all  stated.  Mrs.  Evans  de- 
sired she  might  stay;  her  husband  said  he  would  stay,  in  order  to  give 
notice  if  the  intervention  of  any  other  person  was  necessary.  This  de- 
sire, from  what  appears,  was  immediately  given  up,  and  this  woman  ac- 
eordindy  returned  to  her  own  bed-chamber.,  "  About  seven  o'clock  on 
thci  following  morning,"  she  says,  "  she  went  into  the  bed-chamber  of 
Mrs.  Thackeray,  the  sister  of  Mrs.  Evans,  who  was  then  on  a  visit  to 
her,  whom  she  acquainted  with  what  had  happened  in  the  course  of  the 
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night."  I  think  she  would  have  acted  at  least  with  as  much  prudence, 
if  she  had  done  this  at  the  very  moment  when  she  had  been  summoned 
by  Mr.  Evans.  She  however  acquainted  her  then  with  what  had  pas- 
sed^ and  Mrs.  Thackeray  instantly  said,  <<she  was  sure  her  sister  was 
going  to  miscarry,  and  she  immediately  got  up.  Mrs.  Thackeray  then 
sent  for  Mrs.  Webb,  the  mother  of  Mrs.  Evans,  and  Dr.  Denman ;  they 
both  came  about  half  after  ten  o'clock  in  the  morning,  at  which  time," 
Bobillier  goes  on  to  say,  <<Mr.  Evans  was  still  in  the  bed-chamber  with 
Mrs.  Evans,  and  had  not  himself  given  any  directions  whatever  in  re- 
gard to  her,  although  fully  aware  of  her  dangerous  situation;"  in  short, 
that  he'  remained  so  many  hours  perfectly  cognizant  of  the  situation  of 
his  wife,  without  giving  any  directions  with  regard  to  her. — Now  let  us 
enquire  what  Tomlins  says  on  this  part  of  the  cause.  But  I  must  first 
take  notice,  that  Tomlins  is  the  waiting  maid  of  Mrs.  Evans,  and  a  wit- 
ness who  is  examined  on  her  side;  yet  she  is  a  witness  whom  they  have 
not  thought  fit  at  all  to  examine,  to  this  matter  of  the  lying-in.  All 
that  she  deposes  on  the  subject  comes  out  upon  the  interrrogatories  put 
by  Mr.  Evans.  In  the  next  place  I  must  take  notice,  that  there  is  an- 
other person,  and  that  is  the  nurse,  who  must  have  also  been  cognizant, 
flind  in  a  very  informed  degree,  of  every  thing  that  had  passed;  and  it  is 
a  circumstance  that  cannot  escape  the  observation  of  the  Court,  that  this 
nurse  is  not  at  all  produced  on  this  side.  Why,  it  is  impossible  but^ 
that  these  two  persons  must  have  known  every  thing  that  happened  upon 
this  occasion. 

Tpmlins,  however,  is  examined  upon  interrogatories  as  to  this  fact, 
and  what  she  says  is  this;  that  in  the  morning  the  house-maid  told  her, 
that  Mrs.  Evans  had  been  ill  ever  since  three  or  four  o'clock  in  the 
morning;  that  she  the  respondent,  going  up  between  eight  and  nine  the 
same  morning,  found  Mrs.  Evans  in  bed,  crying;  when  she  told  the  re- 
spondent she  was  ill,  but  knew  not  what  was  the  matter  with  herself; 
but  the  respondent,  from  the  account  she  gave  her,  thought  she  was  in 
labour;  and  the  respondent  almost  immediately  went  down  and  told  the 
circumstance  to  Mr.  Evans;  who  desired  her  to.  send  for  the  iJoctor  as 
quick  as  possible. 

Then  it  is  proved  by  this  witness,  that  at  this  time  Mr.  Evans  was 
down  stairs,  Uiough  Bobillier  positively  swears  that  he  was  shut  up  in 
the  room  with  her  till  between  nine  and  ten  o'clock.  He  was  then 
down  stairs,  and,  upon  the  first  intimation  of  an  opinion  given  to  him 
that  she  was  going  to  miscarry,  he  did  immediately  order  a  doctor  to 
to  be  sent  for  as  quick  as  possible.  That  he  had  not  himself  given  any 
directions  with  regard  to  her,  where  is  the  wonder?  why,  were  there 
not  women  in  the  house,  upon  whom  that  office  naturally  devolved? 
Mrs.  Thackeray,  her  own  sister,  was  in  the  house.  Why,  is  it  to  be 
understood  that  on  such  occasions  it  is  a  duty  which  adheres  sp  close  to 
the  character  of  husband,  that  it  cannot  by  any  possibility  be  discharged 
by  deputy?  Is  it  to  be  insisted  that  it  was  his  duty,  and  his  duty 
alone,  to  give  such  directions  himself;  and  that  it  is  a  crime  in  him  that 
he  relies  upon  the  discretion  of  the  persons  about  her?  This  is  such  an 
imputation  that  would  affect  the  character  of  almost  every  married  man, 
if  it  was  permitted  to  weigh  for  one  single  moment.  However,  he  then 
came  out  of  his  bedchamber,  as  Bobillier  says,  but  not  before  the  arrival 
of  Doctor  Denman.  She  says,  Mrs.  Evans  told  her  a  great  deal  of  con- 
versation, and  taking  hold  of  her  by  the  hand,  begged  her  not  to  leave 
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her  any  more.  This  is  one  amongst  many,  of  the  proofs  of  that  sort  of 
unhappy  intimacy,  I  think,  which  subsisted  between  these  two  persons. 
She  goes  on  to  say,  that  Doctor  Denman  being  afterwards  introduced, 
immediately  told  Mr.  Evans,  Mrs.  Webb,  and  Mrs.  Thackeray,  that 
she  was  going  to  miscarry;  and  the  said  ladies  last-mentioned  thereupon 
sent  for  a  nurse  to  attend  Mrs.  Evans,  but  Mr.  Evans  gave  himself  no 
concern  about  it  Why,  what  concern  was  he  to  give  himself  about  it? 
The  doctor  was  called,  and  the  nurse  was  called.  What  then  remained 
for  the  husband  to  do?  I  should  have  been  glad  to  have  had  it  stated^ 
by  either  of  these  ladies,  what  the  proper  or  possible  conduct  of  a  hus- 
band in  such  a  situation  should  have  been. 

Bobillier  then  goes  on  to  say,  that  he  afterwards  burst  into  the  room 
in  a  very  abrupt  manner,  so  as  greatly  to  alarm  and  terrify  Mrs.  Evans, 
who  was  then  in  the  pains  of  labour,  and  said,  that  they  had  got  his  tea- 
pot; which  was  immediately  sent  out  to  him.  Mrs.  Thackeray  mentions 
the  same  circumstance  of  the  tea-pot;  but  not  one  word  of  this  abrupt 
manner,  which  had  the  effect  of  frightening  this  poor  lady,  in  this  situa- 
tion: all  that  she  says  is,  that  he  put  his  head  into  the  room,  made  en- 
quiry after  his  tea-pot,  but  made  no  enquiry  after  Mrs.  Evans.  This 
then  is  the  whole  of  the  cruelty;  that  when  he  came,  having  some  pecu- 
liar fancy  for  this  tea  pot,  which,  perhaps,  was  not  in  particular  use  at 
that  time,  he  desired  to  have  it  out  and  retired  without  at  that  moment 
making  a  particular  enquiry  after  his  wife. 

Another  fact  of  cruelty  is,  that  he  refused  the  nurse  the  elbow  chair. 
— ^That,  every  body  knows,  is  one  of  the  high  prerogatives  of  these 
ladies,  upon  such  an  occasion;  and  one  would  have  expected,  that  the 
nurse  herself  would  have  come  forward,  with  no  little  acrimony,  on 
such  an  account:  but  on  the  contrary,  she  is  examined,  and  I  don't  find 
that  this  circumstance  of  the  elbow  chair  has  made  that  impression  upon 
her  mind,  which  it  seems  to  have  done  upon  that  of  Mademoiselle  Bo- 
billier. 

I  come  now  to  that  which  is  the  most  atrocious  fact  in  the  cause,  and 
a  most  atrocious  one  it  is — that  after  it  was  fully  ascertained,  that  this 
lady  was  going  to  miscarry,  this  gentleman  turned  out  the  attendants, 
and  kept  this  unhappy  lady  by  force,  with  the  pains  of  labour  then  upon 
her,  to  the  manifest  danger  of  her  own  life,  and  to  that  of  his  own  in- 
£emt,  and  kept  her  shut  up,  absolutely  excluding  all  sort  of  assistance. 

This  is  what  is  positively  sworn  to  by  this  Mademoiselle  Bobillier. 
I  own  upon  the  face  of  it,  it  is  a  thing  grossly  improbable;  knowing,  as 
every  man  does,  the  natural  and  laudable  warmth  of  women  respecting 
a  business  of  this  nature — the  delivery  of  another  woman.  I  think, 
therefore,  it  is  impossible  but  that,  if  a  barbarity  of  this  nature  had  pass- 
ed, nothing  could  have  stopped  the  women  who  were  in  the  house  from 
making  their  immediate  way  to  the  assistance  of  this  lady;  and  I  am 
very  sure,  that  nothing  would  have  stopped  them  from  making  their 
way  to  this  Court,  to  give  a  representation  of  what  had  happened.  There 
is  not  a  single  witness  who  comes  forward  to  say  one  word  about  it;  and 
yet  the  nurse  has  been  examined,  who  is  stated  to  have  been  in  the 
outer  apartment,  and  to  whom  it  is  positively  said  to  have  given  great 
uneasiness;  Bobillier's  words  being,  to  the  great  surprise  and  disappoint- 
ment of  her  mother,  of  this  deponent  (Bobillier),  and  of  the  nurse,  who 
was  uneasy  thereat,  for  fear  of  the  bad  consequences  which  might  attend 
the  delay. 
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What  the  nurse  says  is  this,  that  she  has  every  reason  to  believe,  that 
Mrs.  Evans  was,  during  her  lying-in,  attended  by  proper  persons,  and 
had  proper  assistance,  comfort,  and  support;  that  she  has  seen  Mr. 
Evans  several  times  carry  his  wife  in  hid  arms,  and  treat  her  with  great 
tenderness  and  affection;  that  she  knows  not  that  the  premature  birth 
was  occasioned  by  the  ill-treatment  of  Mrs.  Evans  by  Mr.  Evans,  and 
never  heard  the  same  while  she  continued  to  attend  her,  and  never  wit- 
nessed any  ill-treatment  of  him  towards  her.  That  Mr.  Evans  did  not 
in  her  presence,  or  to  her  knowledge,  when  she  was  in  labour,  refuse  to 
call  any  assistance,  or  oblige  her  attendants  to  leave  her,  or  detain  them 
from  her,  nor  was  her  life  in  danger  for  want  of  proper  or  any  assistance. 
This  then  is  the  account  given  by  this  nurse,  who  is  vouched  as  a  per- 
son upon  whose  mind  this  transaction  made  this  deep  impression. 

Bobillier  goes  on  to  say,  that  she  verily  believes  that  the  life  of  Mrs. 
Evans  was  in  danger  by  the  cruel  behaviour  of  Mr.  Evans  towards  her, 
as  well  during  the  night  preceding  the  -delivery,  as  during  the  time  she 
was  locked  up  in  the  room. 

I  have,  in  opposition  to  that,  the  evidence  of  Frances  Tilbury,  who 
was  the  house-maid;  of  Mary  Tate,  who  was  the  nurse;  of  Mary 
Mayall  the  wet-nurse;  of  Dr.  Denman,  and  of  Mr.  Paumier;  and  I  ask 
if  it  is  possible  that  all  or  any  of  this  could  have  happened,  and  that  not 
one  of  these  persons  should  speak  at  all  to  the  matter?  Is  it  possible 
that  they  should  have  given  a  representation  of  it  so  totally  inconsistent? 
But  look  at  the  conduct  of  the  parties  in  this  case.  What  is  proved? 
Undoubtedly  the  mother,  who  had  come  at  this  time;  undoubtedly  Mrs^ 
Thackeray,  who  was  in  the  house  at  the  beginning,  must  have  fired  with 
indignation  upon  such  an  occasion.  But  there  is  nothing  of  this  sort 
intimated  in  the  evidence  of  Mrs.  Thackery.  The  account  she  gives  is 
simply  this: — That  she  was  at  Mr.  Evans's  in  January,  1788,  and  then 
saw  her  sister,  Mrs.  Evans,  and  staid  there  with  her  four  days;  that 
Mrs.  Evans  then  spoke  of  her  expecting  to  be  delivered  in  two  months 
from  the  said  time;  but  that  on  the  last  morning  of  her  being  there,  the 
deponent  understood  Mrs.  Evans  was  very  ill,  and  was  in  bed  with  Mr. 
Evans;  and,  being  about  seven  o'clock  in  tiie  morning,  the  deponent  was 
alarmed  by  the  account,  and  desired  of  the  servant  who  told  her  of  the 
circumstance,  that  the  doctor  should  be  sent  for.  Very  properly,  with* 
out  doubt;  Mrs.  Thackeray  was  the  proper  person  to  have  delivered 
these  orders;  and  as  to  the  formality  of  sending  to  the  husband,  that  the 
orders  might  be  delivered  through  him,  that  was  a  formality  that  might 
certainly  be  very  well  dispensed  with.  About  nine  o'clock  in  the  same 
morning,  Mrs.  Thackery  says,  she  made  enquiry  whether  the  doctor 
had  been'sent  for?  when  she  understood  to  her  surprise,  he  had  not;  on 
which  she  sent  a  message  to  Mr.  Evans,  desiring  he  would  not  delay  a 
moment  sending  for  the  doctor,  as  he  knew  her  to  be  in  a  very  danger- 
ous critical  way.  This  is  about  nine  o'clock;  though  Bobillier  has  sworn, 
that  between  nine  and  ten  she  found  him  shut  up  with  her  in  the  room, 
and  that  nothing  had  been  done.  Now,  there  is  no  proof  in  this  case  at 
all,  that  (his  message  was  delivered  to  Mr.  Evans.  However,  Mrs. 
Thackeray  goes  on  to  say,  that,  understanding  Mr.  Evans  had  arose, 
she  went  into  his  room,  and  found  Mrs.  Evans  in  bed  therein;  that  she 
was  very  feverish,  greatly  agitated,  and  in  pain,  and  she  thought  her  in 
labour;  that,  about  eleven  o'clock  the  same  day,  she,  the  deponent,  was 
making  tea  for  Mrs.  Evans  in  her  room,  when  Mr.  Evans  came  to  the 
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door^  and,  putting  his  head  into  the  room,  told  the  deponent,  that  she 
bad  got  his  tea-pot,  but  made  no  inquiry  about  Mrs.  Evans;  that  shortly 
afterwards  Dr.  Denman  came,  and  confirmed  the  certainty  of  her  being 
in  labour. 

All  then  that  I  see  proved  in  this  case,  by  Mrs.  Thackeray,  is  this; 
that  she  in  the  morning  gave  very  proper  orders,  that  the  man-midwife 
should  be  sent  for;  that  the  man-midwife  was  not  sent  for,  as  he 
ought  to  have  been,  owing  to  the  neglect  of  the  person  who  received 
those  orders,  but  not,  as  it  appears,  owing  to  the  neglect  of  Mr. 
Evans:  that  between  nine  and  ten,  understanding  he  had  not  been 
sent  for,  she  then  sent  a  message,  desiring  that  he  might  be  sent  for; 
and  there  is  evidence  over  and  over  again  in  this  case,  to  show  that 
Mr.  Evans  not  only  did  send,  in  the  manner  which  has  been  men- 
tioned, but  that  he  did,  what  most  husbands,  I  presume,  don't  think 
themselves  under  any  moral  obligation  to  do;  and  that  is,  that  he  actu- 
ally took  his  hat,  and  went  out  upon  the  business  himself.  But  what 
weighs  most  with  me  in  this  case,  and  which  is  constantly  uppermost  in 
my  mind,  and  repels  every  intimation  of  this  sort,  is  the  consideration 
of  what  was  the  behaviour  of  the  persons  who  must  best  have  known, 
and  most  deeply  have  felt,  the  misconduct  of  Mr.  Evans,  if  any  such 
had  existed. 

Well,  the  delivery  is  efifected,  and  is  happily  effected;  the  child  is 
born. — Now,  is  it  possible,  that,  after  a  behaviour  so  atrocious  as  Mr. 
Evans's  is  represented;  is  it  possible  that  no  resentment  should  have 
been  expressed  on  the  part  of  Mrs.  Webb,  the  mother,  and  the  other 
relations  of  the  family?  This  is  absolutely  incredible.  It  is  proved  by 
Tilbury,  that,  presently  after,  Mr.  Evans  hearing  the  door  of  Mrs. 
Evans's  room  open,  he  went  to  it,  and  Mrs.  Webb  came  to  the  door, 
and  plainly  told  him,  in  her  hearing,  ^<  Thank  God,  it  is  all  well  over  with 
Mrs.  Evans,  at  last!"  on  which  Mr.  Evans  asked  her  what  Mrs.  Evans 
had  got?  to  which  she  replied,  a  girl;  and  Mr.  Evans,  about  an  hour  af- 
terwards, went  into  the  room.  I  here  ask,  if  it  is  conceivable,  for  one 
moment,  that  a  business  of  this  sort  should  have  passed  off  just  as 
smoothly  as  if  nothing  had  happened  to  have  discomposed  the  temper 
of  any  one  person  who  was  concerned  in  it?  That  is  absolutely  impos- 
sible. Taking  then  the  whole  of  this  business,  without  entering  into 
the  more  minute  circumstances,  the  principal  conclusion  which  I  arrive 
at  is  this,  that  there  is  no  one  fact  in  this  case  which  I  shall  take  upon 
the  credit  of  that  witness  Bobillier.  Of  the  other  witnesses  I  go  the 
length  of  saying,  that  they  have  deposed  with  passion;  but  of  her  I  have 
no  hesitation  to  say,  that  she  has  deposed  absolutely  without  principle. 

The  next  charge  is  that  of  making  the  noises,  and  which  is  deposed 
to  singly  by  Bobillier:  there  is  not  another  witness  who  has  spoken  to 
it  Tate,  the  nurse,  who  must  have  heard  these  noises,  and  who  must 
be  a  nurse,  in  the  constitution  of  her  mind,  very  different  from  all  other 
purses  that  one  has  ever  heard  of,  if  she  was  willing  to  dissemble  this 
ill  behaviour  of  the  noises,  she  is  not  examined  at  all  by  them.  Tom- 
lins,  the  waiting-maid,  who  must  have  been  frequently  in  the  room,  is 
not  examined  upon  the  subject  Mayall,  the  wet-nurse,  is  not  examined 
upon  the  subject  On  the  contrary,  here  are  a  cloud  of  witnesses  who 
depose  the  reverse.  There  would  be  no  end  of  going  through  them 
all;  there  is  Mayall,  there  is  Frazer,  Tate,  Tilbury,  who  all  depose, t^no 
ore,  that  they  know  nothing  of  these  noises,  excepting,  that  when  there 
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were  noises,  Mr.  Evans  interposed,  and  expressed  a  great  deal  of  resent- 
ment; that  he  cautioned  his  servants  against  making  these  noises;  in 
short,  that  he  did  as  much  as  any  master  of  a  family  can  do  to  prevent 
the  interruption  of  his  wife's  quiet. 

As  to  his  general  attention  to  her  during  her  illness — they  have 
pleaded  a  total  want  of  it;  which,  to  be  sure,  would  have  been  a  very 
natural  consequence  of  that  which  they  have  pleaded — his  barbarous  re- 
fusal to  call  assistance.  But  his  attention  to  her  is  established  beyond  a 
doubt — Tate  speaks  to  it;  Mayall  speaks  to  it;  Tilbury  speaks  to  it; 
Dr.^Denman  speaks  to  it;  Mr.  Paumier  speaks  to  it  more  fully.  I  do 
believe,  that  there  is  hardly  a  case,  in  which  a  husband  could  collect 
upon  the  subject  so  many  favourable  testimonies,  as  it  has  been  the  good 
fortune  of  this  gentleman  to  bring  together  of  that  fact  (a) 

^  (a)  On  the  depositions  of  some  of  the  witnesses  referred  to  in  this  part  of  the  case  and 

on  others;  an  allegation,  exceptive  to  their  credit,  was  g^ven  on  behalf  of  Mrs.  Evans; 

^  ? >/     ^"^  opposed^  on  the  grounds  noticed  in  the  observations  of  the  Court.    Which,  as  they  | 

'Jy/t    discuss  the  general  principles  of  evidence  and  of  practice  on  these  points,  are  intro- 

^  duced  here. 

Court: — ^This  is  an  allegation  exceptive  to  the  credit  of  witnesses, — and  it  is  objected, 
amongst  other  things,  that  there  has  been  improper  delay  in  introducing  it.  Some  de- 
lay has  appeared  in  the  prog^ss  of  the  cause,  but  I  see  no  reason  for  saying  that  the 
allegation  is  liable  to  a  fatal  objection  on  that  account  alone,  if  it  is  in  its  contents  ad- 

<^  missible.    This  cause  was  or^g^hally  instituted  by  Mrs.  Evans  for  a  separation  by  reason 

^'  of  cruelty.  In  her  libel  she  pleads,  as  is  usual*  though  not  necessary,  and  some- 
times disadvantageous,  her  virtuous  education^  and  good  disposition,  and  her  excellent  eon- 
duct  in  the  characters  of  a  wife  and  a  mother.  One  inconvenience  arises  from  an  arti- 
cle of  this  kind,  that  it  g^ves  oppoKunity  and  invitation  to  the  other  party  to  counter- 
plead, in  contradiction  to  this  g^od  character,  as  has  been  done  in  this  case,  in  which  a 
counterplea  is  given  full  of  unfavourable  epithets  applied  to  her,  and,  amongst  others, 
that  she  is  a  woman  subject  to  habits  of  intoxication.  . 

'>,  5  /        Now  certainly  it  may  go  to  the  ver}'  point  in  issue,  whether  she  is  so  subject  or  not;  \^  L 
because  many  acts  in  a  husband,  which  constitute  leg^I  cruelty  towards  a  sober  woman,  v  /  ^  • 

0  i%  ,  may  be  acts  of  necessity  towards  one  who  is  subject  to  such  an  odious  infirmity.  It  might 
be  no  cruelty  to  deprive  such  a  person  of  the  management  of  her  family,  or  to  restrain, 
upon  some  occasions,  her  personal  liberty.  In  this  particidar  case,  likewise,  in  which 
Jdrs,  Evans  is  pleaded  « to  be  a  woman  of  great  morbid  delicacy,*' — ^if  she  was  proved 
to  be  guilty  of  habitual  intoxication,  it  would  account  for  many  appearances  that  might 
be  referable  to  that  cause. 

'J       /         In  has  been  made  a  question,  incident  to  the  general  argument  on  these  objections,  /,/,;)  SL-^ 

1 . 1  ^^,  what  is  the  duty  of  the  Examiner^  Whether  he  should  have  admitted  particular  speci-  '   '  "  *  ' 

fications  or  not  in  taking  the  depositions.  And  it  may  be  a  matter  of  g^at  difficulty  to 
prescribe  what  an  Examiner  is  to  do  in  all  cases.  To  lay  down  an  universal  rule  is  im- 
possible; but,  in  general,  he  should  strongly  disincline  to  receive  specific  facts,  where 
the  article,  admitted  by  this  Court,  is  in  general  form. 

It  roust  be  understood  to  be  the  intention  of  the  Court,  where  the  articles  in  the  plea 
are  general,  that  the  examinations  taken  upon  it,  should  be  likewise  merely  general.  I 
will  not  say,  that  cases  may  not  arise  where  a  specification,  under  such  an  article,  may 
be  received,  particularly  in  cases  merely  civil;  but  where  it  is  introduced,  such  specifi- 
cation should  be  exact  as  to  time,  and  place,  and  all  other  material  circumstances:  for, 

/^  -  without  such  exactness,  it  remains  little  better  than  the  general  plea.  The  present  case 
is  brought  for  civil  relief,  but  founded  on  a  criminal  imputation'^ — ^the  charge  is,  that  he 
,  has  treated  his  wife  with  want  of  due  tenderness; — and  the  vindication  is,  that  she  is  a 
person  of  such  habits  as  to  make  the  want  of  tenderness  in  some  degree  justifiable.  It 
thus  becomes  of  a  criminal  kind  as  to  her  also.  And  in  examining  on  the  general  charge 
of  habits  of  intoxication,  the  examiner  ought  not  to  admit  specification,  but  adhere  to 
the  form  of  the  plea.  And  it  is  a  general  rule,  that  wherever  specification  is  introduced, 
it  flhall  be  so  exact,  as  to  give  the  party  full  opportunity  of  defence. 

Another  rule  by  which  the  conduct  of  Examiners,  particularly  in  these  cases  of  cha- 
racter, should  be  guided,  is,  that  the  facts  allowed  to  be  stated  must  be  plain  and  «tm/?fe,  I 
and  not  such  as  wUl  probably  run  into  intricacy  of  discussion  or  ambiguity.     In  Witson 
V.  WethereUy  Prerog.  27th  May  1789,  which  has  been  quoted  by  counsel,  an  attack  was 

*  The  practice  has  since  been  discontinued. 
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After  this  discussion,  it  would  be  idle  for  me  not  to  .say,  that  I  do 
consider  the  whole  imputation  as  an  absurd  calumny.  I  have  no  other 
way  of  accounting  for  the  conduct  of  the  relations.     If  the  fact  had 

made,  in  an  allegation,  upon  the  general  character  of  an  individual.  Several  witnesaes 
were  examined  upon  it,  and  the  Examiner  let  them  run  on  into  specification!.  Some 
said,  they  thought  him  a  bad  man,  because  he  had  defrauded  them,  as  members  of  a 
public  company.  Now,  fraud  itself  is  composed  frequently  of  such  ingredients,  that^ 
to  establish  it,  might  occupy  an  inquiry  of  some  years  in  a  court  of  equity.  How,  then, 
could  this  Court  entertain,  incidentally,  and  only  as  an  excrescence  from  the  original 
cause,  a  matter  which  might  easily  have  overgrown  the  cause  from  whence  it  sprung? 

These  are  general  rules  fit  to  be  observed;  and  there  is  one  more, — that  if  an  isx- 
aminer  entertains  a  doubt,  it  is  safer  for  htm  to  decide  in  the  affirmative,  and  to  receive 
what  the  witness  can  say,  than  to  reject  it  totally;  because  the  Court  can  do  that  at 
last,  if  it  thinks  proper;  and  there  is  no  irreparable  injury  done  by  admission,  as  there 
xnay  be  by  too  hasty  exclusion.     Subject  to  these  observations,  I  shall  proceed  to  con- 
sider this  allegation.    The  first  article  is  general,  and  excepting  to  the  credit  of  certain 
witnesses,  as  persons  of  infamous  charader,  and  not  to  be  believed  on  their  oaths.     It 
has  been  disputed,  whether  such  an  article  can  be  admitted  substantivel}",  or  only  as 
introductory,  when  offered  after  puhUcaiion\  and,  most  certainly,  the  practice  has  been 
a  little  fluctuating  upon  that  subject    By  the  ancient  text  law,  to  which  it  is  most  safe» 
in  such  variation,  to  adhere,  it  cannot  be  admitted  suhsUmtivdy,    That  principle  is  to 
be  found  in  the  Decretals,  Decret  Greg.  lib.  2.  tit.  19.  c.  9.     Whether  the  more  ancient 
practice  of  our  own  Ecclesiastical  Courts  may  have  deviated  from  this  rule,  I  do  not 
find;  but  it  was  considered  as  an  existing  role  in  the  case  of  Cunningtmi  v.  Cture,  Pre- 
rog.  28th  ^une  1781,  of  which  I  have  an  exact  note,  **  that  as  to  the  mere  general  cha- 
racter off  witness,  the  exception  ought  to  be  taken  before  publication.'*   This  nile  was 
for  the  first  time  within  my  memory,  impugned  in  Arahin  v.  Arabiih  Consist  15th  July 
1786^  Arches  15tb  February  1787,  where  Siere  was  an  objection  taken  on  thai  ground. 
The  rule  was  sustained  in  the  Consistory,  and  in  the  Arches;  both  those  Courts  being  of 
opinion,  that  a  general  article  merely  ought  not  to  be  admitted  after  publication.    The 
cause  went  to  the  Delegates,  upon  appeal  on  that  point  from  the  Court  of  Archesj 
where  the  party  appellate  being  anxious,  on  private  considerations,  to  have  the  cause 
heard  on  the  principal  merits,  and  not  thinkinsr  that  incidental  point  sufficiently  mate- 
rial to  retard  the  proceedings,  consented  to  the  repeal  of  the  two  former  sentences, 
which  passed,  on  motion,  by  consent,  and  wholly  auo  silentio.  But  when  the  cause  came 
<Mi  for  sentence  on  the  merits,  it  was  strongly  signified  to  be  the  opinion  of  one  of  the 
Judges,  that  the  old  practice  of  excluding  such  matter  was  correct  and  proper. 

In  JBailetf  v.  Bradbum,  Consist.  27th  November  1788,  the  same  doctrine  was  held 
here  very  recently;  and  I  understand  the  same  to  have  been  since  recognized  in  iZay- 
bold  V.  Bay  bold,  8th  December  1789,  in  the  Court  of  Arches.  I  hold  it,  then,  to  be 
the  known  and  existing  law,  and  to  which,  till  I  am  otherwise  instructed  by  superior 
authority,  I  shall  adhere,— that  an  article  of  this  kind  can  be  admitted  only  as  an  intro- 
ductory article  siler  publication.  It  must  be  observed,  then,  that  it  being  merely  in- 
troductory, the  Examiner  is  not  to  examine  it. 

The  first  person  excepted  against  is  Mr.  Finch  Mason,  an  officer  in  his  Majesty's  ser- 
vice. And  it  has  been  said,  ttuit  an  attack  of  this  nature  is  injurious  to  his  character. 
But  every  witness,  produced  in  a  court  of  iustice,  is  liable  to  such  an  attack;  and  it 
does  not  rest  with  the  Court,  but  the  party,  if  the  attack  is  injuriously  made.  On  this 
account,  however,  as  well  as  on  more  general  considerations,  exceptive  allegations  are 
to  be  carefully  watched.  Parties  state  their  case,  and  examine  their  witnesses,  audit 
becomes  occasionally  an  object  with  one  party,  having  sinister  desig^a,  to  lie  by  till 
after  he  has  seen  the  depositions,  and  then  to  endeavour  to  get  rid  of  such  witnesses* 
as  are  most  likely  to  operate  to  his  disadvantage.  Courts  of  justice,  therefore,  are  ten- 
der in  suffering  evidence  to  be  atu<^ed  in  this  manner*  without  strong  reasons  given 
for  it.  And  where  there  is  g^und  for  it,  the  rule  is  universally  laid  down,  that  the 
exception  taken  must  not  be  of  an  ambiguous  nature;  and  the  party  excepted  to,  if  on 
the  ground  of  general  bad  character,  must  be  attacked  in  such  terms  as  pUunly  assert 
that  imputation.  This  is  the  rule  for  exceptions  **  contra  peraona»."  If  the  exception 
be  **  contra  dicta,'*  that  is,  arising  out  of  the  depositions  of  the  witness,  it  most  be  ob- 
served, that,  by  allowing  such  an  exception,  it  is  not  meant  that  you  are  at  liberty  to 
controvert  every  declaration  of  witnesses,  but  that  you  may  except  to  thehr  credit  and 
character,  from  what  arises  out  of  their  depositions;  and,  to  do  this,  it  must  be  shown, 
that  a  witness  has  misrepresented  the  matter  corruptly  and  wilfully.  There  must  be  what 
the  law  r^H«  **fakita»  cum  eorruptume**    Every  man  is  liable  to  error;  and,  on  the  sup- 
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been  as  is  pleaded^  it  is  impossible  but  that  they  must  have  known  it; 
and  if  they  had  known  it,  they  must  have  been  destitute  of  all  common 
sense,  and  of  all  common  humanity,  if  they  themselves  had  not  been 
forward  in  loudly  demanding  a  separation  the  very  day  after  it  had  hap- 
pened. 

From  that  time  there  is  a  chasm  in  the  history  of  actual  cruelty  till 
the  fourth  of  October  1788;  of  actual  cruel ty,  I  mean,  so  far  as  it  is 
concerned  in  bodily  acts.  They  travel,  by  the  advice  of  Dr.  Denman. 
Bobillier  says,  that  Mr.  Evans  made  disagreeable  difficulties.  What 
those  difficulties  were,  I  don't  know;  they  might  be  real  difficulties. 
Mr.  Evans  had  not  been  able  to  settle  his  afiairs  in  India,  and  it  might 
have  been  very  inconvenient  to  him  to  leave  town;  and  the  difficulties 
being  real,  might  not  be  the  less  disagreeable  for  being  real.  But  how- 
ever they  do  travel;  and  there  iS  a  space  of  nine  months,  I  think,  in 
which  his  cruelty  appears  to  have  been  in  a  pretty  deep  sleep.  How- 
ever, it  was  only  the  sl^ep  of  the  lion;  for,  upon  the  fourth  of  October^ 
an  act  of  barbarity  was  practised,  which,  to  be  sure,  is  equal  to  any  of 
its  predecessors. 

position,  that  a  Hdtness  states  his  opinion  from  appearances,  it  is  not  merely  from  mi«- 
apprehension,  or  from  proof  of  his  being  deceived,  that  he  is  to  be  contradicted,  in 
the  way  of  exception  to  his  credit;  and  that  he  is  to  be  sent  forth  into  the  world  as  a 
person  of  disgraced  character:  this  must  be  only  from  wilful  and  corrupt  falsification. 

How  will  this  apply  to  Mr.  Mason?  The  principal  facts  of  his  depositions  are  such, 
as,  if  contradicted,  would  not  do  more  than  affect  him  with  inaccuracy  or  misapprehtfn- 
3  S  *  ^  sion.  in  one  place  he  g^es  on  to  say,  **  that  he  once  saw  Mrs.  Evans  in  a  state  of  -dis- 
order fronx  liquor,"  which,  unless  it  means  when  he  first  arrivedi  and  this  is  not  aver* 
red,  is  objectionable  for  want  of  specification  of  time.  The  fact  ought  QOtto  have  been 
taken  down  without  such  plain  specification,  and  being  so  defective,  th^Court  would 
not  regard  it  as  evidence.  If  the  facts  alleged  in  contradiction  to  him,  therefore,  were 
all  to  be  proved,  it  would  not  invaUdaU  his  testimony  as  to  his  belief,  I  will  not  say 
however  that  it  might  not  perhaps  warrant  an  application  to  the  Court  to  open  the  cause 
ibr  a  defensive  purpose.  On  this  point,  I  think  the  gfeneral  and  correct  rule  is,  that 
wherever  the  matter  is  originally  laid  down  in  the  libel  or  allegation  with  due  specifica- 
tion, you  shall  not  be  at  libeKy  to  introduce  a  contradictory  plea,  on  account  of  any 
thing  which  arises  on  the  depontions  of  the  witnesses.  But  if  there  is  such  want  or 
sufficient  specification  in  the  plea,  you  may  then  be  at  liberty  to  do  it  I  find  this  to  be 
the  text  law  as  laid  down  in  the  Decretals,  m  a  case  of  an  aHbi  referred  from  England  to 
Kome  for  decision,  (Decret.  Greg,  lib;  2.  tit  20.  c.  35.  Mynsinger  in  loc.  p.  68.) 
PanormiUm*  also  lays  down  the  rule  to  the  same  effect  And  he  goes  on  to  state,  if 
there  has  been  a  failure  of  due  specification  in  the  original  articles,  ^'tune  admiUiiur»'* 
And  it  is  the  true  rule,  that  if  a  fact,  material  in  the  case,  has  been  pleaded  without 
inch  specification,  as  would  enable  the  party  to  apply  his  defence  to  iti  by  way  of  coun- 
terplea,  and  he  is  therefore  in  some  degree  taken  by  surprise,  on  the  particulars  stated 
in  the  depositions  of  the  witnesses,  it  is  in  the  discretion  of  the  Court,  under  great 
caution,  to  allow  him  to  give  in  a  defensive  plea  af^er  pubUcation.  But  it  would  relax 
the  rules  of  evidence  in  a  way  liable  to  abuse,  and  open  to  perjury,  if  I  permitted  that 
fundamental  rule  to  be  departed  from,  and,  after  publication  of  evidence,  on  a  plea  laid 
with  sufficient  specification,  suffered  the  matter  to  bp  the  subject  of  re-examination, 
merely  because  the-witness  had  deposed  circumstantially,  and  so  as  to  be  capable  of 
being  contradicted  on  some  incidental  points;  as  there  can  hardly  ever  be  a  cause  in 
whidi  some  of  the  witnesses  will  not  disagree  with  others  on  trifling  circumstances. 

It  appears  to  me,  that  if  the  witnesses  were  to  prove  every  thing  laid  in  the  excep- 
tive allegatibn  as  to  Mr.  Mason,  it  would  amount  to  no  more  than  to  show  him  to  be  mis- 
taken, and  not  to  show  that  he  is  a  corrupt  man.  I  therefore  reject  that  article,  and 
direct  his  name  to  be  struck  out  of  the  general  introductory  article,  in  conformity  to 
V  what  I  have  before  observed.  Another  witness  objected  to  is  Benjamin  Frazer,  the 
butler. — Some  parts  of  his  evidence  are  recited,  to  which  a  direct  contradiction  in  fkct 
is  pleaded,  but  others,  which  are  mere  matter  of  appearance,  and  so  incapable  of  pre- 
cise contradiction.     What  he  has  stated,  as  matter  of  fact  may  affect  bis  credit^  if 

*  **  Sed  tamen  falsitas  directa  admittitur  post  aperturam  propter  oblivionem  debitx 
spedficationisarticulonim."  Processus  Jud.  Ord.  tit.  **  ProMiofarmm,**  eiteq. 
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It  is  stated  in  this  way  in  the  libel: — That,  after  Mrs.  Evans  recover- 
ed from  her  lying-in,  Mr.  Evans  would  seldom  let  her  lie  at  her  ease 
in  her  bed,  he  frequently  thrusting  his  elbows  and  knees  into  all  parts 
of  her  back,  sides,  and  loins,  and  thereby  greatly  hurting  her;  that  in 
the  night  of  the  fourth  day  of  October  1788,  Mr.  Evans  and  Mrs. 
Evans  being  in  bed  together  in  their  house  in  Conduit  Street,  he,  with- 
out any  cause  or  provocation  whatever,  began  to  quarrel  with  and  abuse 
his  said  wife,  and  with  great  force  and  violence  seized  her,  and  dragged 
her  to  every  part  of  the  bed;  beat  her  head  against  each  of  the  bed- 
posts, and  twisted,  distorted,  and  forced  her  limbs  to  so  violent  a  de- 
gree that  he  brought  her  feet  close  up  to  her  mouth;  in  which  condition 
she  swooned  away;  and  in  that  helpless  state,  after  giving  her  several 
dreadful  blows  and  kicks,  which  caused  the  blood  to  issue  from  her^ 
mouth  and  other  parts  of  her  body,  he  turned  her  out  of  bed  naked  on 
the  floor;  in  which  condition,  helpless,  and  apparently  lifeless,  she  lay 
a  considerable  time,  until  her  piercing  cries  brought  three  women  from 
different  parts  of  the  house  to  her  assistance,  who  found  her  naked  on 
the  floor,  with  her  mouth  full  of  blood,  to  all  appearance  dead;  her 
limbs  quite  cold  and  stiff,  and  her  legs  crossed,  and  so  twisted,  that  it 
was  with  great  difficulty  they  could  extricate  them,  and  which  they 
could  not  begin,  until  she  showed  some  appearance  of  returning  life, 
and  could  not  effect  until  they  had  been  with  her  upwards  of  an  hour; 
and  that,  by  the  aforesaid  cruel  treatment,  Mrs.  Evans  was  put  to  great 
pain  and  anguish,  and  her  life  was  in  imminent  danger;  and  on  the  next 
day  several  marks  and  bruises  were  very  plainly  to  be  seen  on  various 
parts  of  her  body. 

There  are  three  women,  therefore,  who  are  vouched  in  this  case; 
that  is,  this  Bobillier;  there  is  likewise  a  person  of  the  name  of  Glover; 
and  there  is  Tomlins.  And  this  is  the  only  fact  of  barbarity  to  which 
Tomlins  is  called  to  depose:  she  speaks  to  all  other  circumstances  of 
Mr.  Evans's  behaviour  towards  his  wife  with  the  utmost  partiality.  As 
to  Bobillier^s  testimony,  I  have  already  expressed  myself  in  pretty 
strong  terms  of  the  opinion  which  I  entertain  of  the  truth  of  any  asser- 
tion which  comes  from  that  witness;  and  therefore,  certainly,  in  weigh- 
ing this  business,  I  shall  pretty  much  lay  her  out  of  the  question.     I 


satisfactorily  contradicted,  and  therefore,  I  admit  so  mach  of  this  article  as  may 
tablish  such  contradiction;  but  I  reject  the  rest;  and  this  article  must  be  reformed  ac- 
cordingly. 

With  respect  to  the  exceptions  which  are  opposed  in  this  allegation  to  the  other  wit- 
nesses. Glover,  Newland,  Tilbury,  and  Dr.  Denman,  they  are*  all  reducible  to  one  or 
other  of  the  general  heads,  on  which  I  have  already  observed.  They  either  assign  con- 
tradictions, which  do  not  involve  any  impeachment  of  credit,  or  they  apply  to  speci- 
fications, which  oug^it  not  to  have  been  introduced  into  the  depositionS'^or  are  so  imper- 
fect, as  not  to  afford  the  means  of  defence,  and,  on  that  account,  will  not  be  received 
as  evidence;  or  they  lead  to  re-ezaroination,  on  points  which  have  been  already  fully  in 
issue  between  the  parties,  and  which  ought,  therefore,  not  to  be  examined  to  again. 
There  are  parts  of  the  depositions  where  the  witnesses  have  spoken  definitely  as  to  time. 
I  do  not  say  that  the  conclusion  of  the  cause  might  not  be  rescinded,  in  order  to  coun- 
terplead where  they  have  thus  spoken.  But  when  they  have  spoken  indefinitely,  I  shall 
not  permit  a  contradiction  to  what  does  not,  in  Itself,  amount  to  evidence. 

With  these  conuderations,  I  reject  the  particular  articles  mentioned,  and  direct  the 
names  of  the  witnesses  in  the  rejected  articles  to  be  struck  out  of  the  general  article, 
and  shall  suffer  the  rest  to  stand  for  admission  when  reformed. 

*  This  remark  was  confirmed  by  detailed  references  to  the  allegation  and  deposi- 
tions. 
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will  only  just  observe  upon  one  circumstance,  which  shows  pretty  clear- 
ly the  degree  of  alloy  with  which  her  evidence  must  be  considered  as 
debased.  She  describes  herself  as  coming  into  the  room  at  midnight, 
and  finding  Mrs.  Evans  in  the  situation  stated  in  the  libel,  and  to  which 
she  speaks  very  fully.  She  then  says,  that  after  Mr.  Evans  had  retir- 
ed and  with  great  unconcern  [certainly  a  very  odd  appearance  for  a  man 
to  assume,  taking  the  story  to  be  real],  she  staid  with  Mrs.  Evans  till 
two  o'clock  in  the  morning,  when  Mrs.  Evans  recovered  from  her  state 
of  insensibility.  So  that  this  poor  lady,  according  to  Bobillier,  had 
been  lying  in  this,  deplorable  state  from  midnight  till  two  in  the  morn- 
ing, and  then  awakened  to  give  an  account  of  what  had  happened  to 
her! 

Now  it  is  positively  sworn  by  Tomlms,  that  the  lady  was  actually  re- 
stored, and  that  she  herself  had  taken  Mr.  Evans's  night-clothes  into 
another  room;  that  she  was  afterwards  called  in  by  Mademoiselle  Bo- 
billier, and  was  ordered  to  deliver  a  letter,  which  was  written  to  be  sent 
to  Mr.  Thackeray,  at  one  in  the  morning!  and  it  does  so  happen,  that 
'  Mr.  Thackeray  himself  deposes,  that  this  letter  bore  date  at  one.  Yet 
this  witness,  in  order  to  augment  this  transaction,  pretends  to  state,  that 
it  was  not  till  after  two  that  Mrs.  Evans  awoke,  and  that  consequently 
it  must  have  been  after  two  that  that  conversation  took  place  between 
her  and  Mrs.  Evans,  which  produced  the  writing  and  the  sending  of  this 
letter.  However,  the  account  given  lies  between  Glover  and  Tomlins; 
and  the  account  that  they  give,  in  substance  amounts  pretty  nearly  to 
this: — That  Mrs.  Evans  was  found  certainly  in  a  situation  of  apparent 
distress;  what  produced  that  distress  non  constat;  for  every  thing  had 
passed  in  the  room  between  Mr.  Evans  and  herself  before  any  body 
was  admitted.  One  witness  says,  that  her  mouth  was  full  of  blood.  The 
other  witness  says,  that  she  saw  nothing  of  blood.  The  account  given 
of  what  had  passed  in  recenti  factOy  is  given  to  me  simply  upon  the 
credit  of  the  French  lady;  and  I  am  decidedly  of  opinion  to  take  no 
fact  upon  the  credit  of  that  witness  alone.  I  am  then  not  ascertained, 
by  that  witness's  singly  telling  me  so,  that  Mrs.  Evans  did  at  that  time 
give  this  account. — That  there  had  been  something  of  a  struggle,  in  the 
course  of  which  Mrs.  Evans  fell  out  of  bed,  or  threw  herself  out  of  bed, 
or  was  thrown  out  of  bed  by  Mr.  Evans,  these  are  the  three  possibilities 
which  might  have  happened.  But,  supposing  I  got  at  it  as  a  fact,  that 
she  was  actually  shoved  out  of  bed  by  Mr.  Evans,  I  must  still  go  far/;her, 
in  order  to  establish  a  case  of  cruelty;  for  I  must  go  to  the  extent,  that 
this  was  done  intentionally,  and  not  by  accident  Both  the  fact  and  the 
intention  must  be  proved,  to  make  it  a  case  of  cruelty;  I  certainly  shall 
not  presume  circumstances  in  order  to  make  out  such  a  case. 

It  has  been  asked,  and  very  properly  asked,  Don't  courts  of  justice 
admit  presumptive  proof?  Do  you  expect  ocular  proof  in  all  cases? — I 
take  the  rule  to  be  this — ^If  you  have  a  criminal  fact  ascertained,  you 
may  then  take  presumptive  proof  to  show  who  did  it;— to  fix  the  crimi- 
nal, having  then  an  ^ctu9\  corpus  delicti.  Show  me,  th^n,  in  this  case, 
that  a  crime  has  been  committed,  and  I  shall  not  be  at  a  loss  to  fix  the 
criminal:  but  to  take  presumptions  in  order  to  swell  an  equivocal  fact, 
a  fact  that  is  absolutely  ambiguous  in  its  own  nature,  into  a  criminal  fact, 
is  a  mode  of  proceeding  of  a  very  difierent  nature;  and  would,  I  take  it, 
be  an  entire  misapplication  of  the  doctrine  of  presumptions.  This  fact, 
then,  not  being  a  criminal  one  upon  the  face  of  it,  and  being  subject  to 
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three  or  four  different  interpretations,  all  of  which  are  perfectly  inno- 
cent, I  think  myself  by  no  means  at  liberty  to  say,  that  I  ought  by  pre- 
sumption merely,  to  make  out  this  fact  to  be  necessarily  aa  act  of  delin- 
quency. 

However,  what  weighs  more  with  me  than  all  this,  again,  is,  what  I  ^Xl,3f 
perpetually  resort  to  in  this  case — the  evidentia  rei;  the  conduct  of  the/^^ 
parties:  that  always  arises  in  my  mind.  Upon  any  other  supposition 
than  Mr.  Evans's  innocence  in  this  case,  the  conduct  of  every  person 
who  appears  in  the  business — the  conduct  of  the  party — of  the  witness 
—of  the  agent — in  short,  the  conduct  of  every  body,  is  the  most  unnatu- 
ral that  can  be  devised;  it  is  directly  the  contrary  of  what  every  rational 
person  in  that  sort  of  situation  would  have  pursued.  Whoever  reads 
the  description  in  the  libel,  and  then  recollects  the  extreme  bodily  weak- 
ness of  the  person  who  was  racked  and  tormented,  and  in  this  variety 
of  almost  inexplicable  ways,  as  they  have  been  well  stated  to  be,  must 
suppose,  that  she  must  have  continued,  for  many  days  afterwards,  in  a 
very  languishing  state,  and  in  a  situation  of  great  personal  hazard  ;  th^ 
her  body  must  not  only  have  been  greatly  bruised,  but  must  wonder  that 
•it  did  not  appear  entirely  dislocated  the  next  day.  Now,  where  are  the 
medical  persons  in  this  case  ?  Was  no  assistance  of  that  kind  invoked  ? 
Surely  Mr.  Evans  could  not  have  prevented  the  interposition  of  aid  of 
that  nature,  because  the  matter  was  immediately  communicated,  and  con- 
sequently assistance,  if  necessary,  must  have  been  called  in.  Mr. 
Thackeray,  to  whom  a  letter  had  been  sent,  [Here  again  I  see  the  finger  ^ 
of  this  busy  incendiary,  this  Mademoiselle  Bobillier]  Mr.  Thackeray, 
like  an  affectionate  brother,  comes  at  the  first  call. — There  is  some  dif- 
ference in  the  account  of  the  witnesses  as  to  the  time  when  he  came. 
Bobillier  says,  it  was  between  the  hours  of  nine  and  ten.  Mrs.  Evans 
comes  down  to  Mr.  Thackeray — one  would  suppose  that  she  came. in  a 
situation  of  great  visible  peril — there  is  nothing  of  that  sort,  as  far  as  I 
can  see.  He  inquires  what  was  the  matter — she  declines  at  first  telling 
him — then  Mr.  Evans  takes  up  the  matter,  and  begins  to  tell  it — she 
stops  him  short,  and  gives  the  history  of  it  herself;  ^nd  the  only  parti- 
culars which  stick  upon  the  mind  of  this  gentleman — a  man  of  sense, 
and  of  strong  attention  to  the  cause  of  his  sister-in-law — the  only  parti- 
culars which  stick  upon  his  recollection,  and  which  he  states  to  me,  are, 
that  Mr.  Evans  had  hurt  her  with  his  elbows,  and  violently  shoved  her 
out  of  bed.  Now,  I  ask,  is  this  account  consistent  with  the  variety  of 
tortures  that  were  applied  to  this  poor  lady,  who  was  racked  in  the  way 
that  she  is  stated  to  have  been  ia  the  libel?  Is  it  possible  that  these  two 
circumstances,  and  these  two  circumstances  alone,  should,  in  such  a 
case,  remain  upon  the  mind  of  this  gentleman? — It  is  mo^t  highly  in- 
credible. 

But  the  matter  does  not  rest  there.  The  consequences,  whatever  they 
may  have  been,  were  not  in  the  slightest  degree  visible.  Witnesses 
have  been  examined  to  them:  there  is  particularly  Jessop,  who  swears, 
that  he  saw  her  at  dinner  the  next  day,  just  as  usual.  Eraser  saw 
her  at  dinner  the  next  day,  just  as  usual.  In  short,  she  appears,'  upon 
a  reconciliation  which  then  took  place  with  her  husband,  to  have  ap- 
peared just  in  her  usual  guise,  without  any  alteration  of  body  or 
mind.  And  when  I  have  the  total  silence  of  all  the  persons  who  must 
have  been  able  to  speak  to  the  fact,  if  it  had  existed  as  a  matter  of  any 
consequence  at  all,  I  cannot  help  giving  the  whole  business  up,  as  a  mat- 
ter absolutely  without  weight  or  any  significance  whatever. 
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In  the  conyersation  which  then  took  place,  Mr.  Thackeray  was  con- 
Tinced  that  a  separation  was  necessary;  and  then,  as  far  as  I  can  conjec- 
ture, was  convinced  of  it  for  the  first  time.  He  accordingly  proposed  it 
Mr.  Evans  was  urgent  for  it.  Mrs.  £)vans  was  violently  averse  to  it. — 
Now  from  thence  I  collect  three  things.' 

First  of  all,  that  Mr.  Thackeray  never  could  have  heard  of  the  pre- 
vious brutality  which  had  been  charged  upon  Mr.  Evans;  because  if  he 
had,  there  could  have  been  no  question  but  that  he  would  have  had  that 
conviction  in  his  mind  long  befofe. 

The  second  that  I  collect  is,  that  if  Mrs.  Evans  had  sustained  these 
horrid  outrages,  it  is  most  extremely  unnatural,  that  she  should  herself 
have  been  averse  to  a  separation;  the  mere  love  of  Jife  would  have  in- 
duced her  to  desire  it.  The  gentlemen  say,  and  say  very  truly,  that  it 
is  very  hard  that  this  should  be  pressed  to  the  disadvantage  of  Mrs. 
Evans's  character,  that  she  was  willing  to  continue  with  her  husband; 
and  so  it  would  be:  but  it  is  not  pressed  to  the  disadvantage  of  her  cha- 
acter;  it  is  pressed  only  to  the  disadvantage  of  the  truth  of  her  case. 
Yes;  but  it  is  next  said.  It  was  the  love  of  her  children.  Clear  it  is  to 
me,  from  a  fact  which  I  shall  afterwards  mention,  that  it  was  not  the  de- 
sire of  continuing  with  her  children  that  operated  in  her  mind,  as  a  mo* 
tive  to  make  her  feel  a  repugnance  to  the  separation  proposed. 

Mrs.  Evans's  counsel  have  made  very  strong  appeals  to  the  humanity 
of  the  Court,  and  have  said,  what  a  prodigious  cruelty  I  should  commit, 
if  I  were  to  send  this  lady  back  again  to  this  gentleman,  after  such  cruel 
usage.  There  would  be  some  colour  for  that,  if  1  did  not  find  that  this 
lady  herself,  after  almost  every  thing  which  they  have  stated  to  the  dis- 
advantage of  this  gentleman  had  passed,  nevertheless  remained  firm  in 
her  attachment,  and  remained  extremely  desirous  of  continuing  the  co- 
habitation. 

^  In  the  third  place,  it  seems  to  me  highly  unnatural,  that  Mr.  Evans, 
if  I  am  to  consider  him  as  a  person  labouring  under  the  conviction  of 
this  deep  and  detected  guilt;  it  appears,  I  say,  extremely  unnatural  that 
he  should  be  the  party  to  assume  the  tone  of  complaint,  of  disaffection 
and  dissatisfaction;  and  should  be  the  person  to  clamour  for  a  separation. 
As  to  his  declining  to  state  grievances  to  Mr.  Thackeray,  I  own  I  see 
many  reasons  why  he  might  decline  doing  it,  without  any  impeachment 
either  of  his  own  innocence,  or  of  the  honour  of  the  gentleman  whose 
jurisdiction  upon  that  occasion  he  thought  fit  to  decline.  If  a  man  has 
a  dispute  with  his  wife,  which  turns  upon  facts  that  are  in  controversy 
between  the  two,  I  do  not  think  the  relations  of  the  wife  are  the  proper 
tribunal  before  whom  the  husband  is  bound  to  answer. 

This  quarrel,  however,  was  made  up,  yet  it  was  but  ^^ gratia  male 
sarta;'^  for,  after  cohabiting  together  for  some  time  longer,  their  har- 
mony is  again  interrupted  by  an  act,  or  an  accident,  which  happened  at 
the  latter  end  of  November.  It  is  related  by  Mrs.  Newland  and  Mrs. 
Webber.     For  as  to  Bobillier,  I  say  again,  that  no  credit  is  due  to  her. 

It  is,  as  is  pleaded  in  the  Kbel,  to  this  effect: — That  at  the  latter  end 
of  November,  or  beginning  of  December,  Mrs.  Evans  being  in  the 
drawing-room  of  their  house  in  Conduit  Street,  in  company  with  two 
ladies  and  her  eldest  daughter,  Mr.  Evans  came  into  the  room  and  seat- 
ed himself  on  a  sofa,  and  asked  her  what  book  she  was  reading:  that 
thereupon  she  immediately  went  to  him  with  great  good  humour,  and, 
by  way  of  answering  his  question,  continued  to  read  aloud  a  part  of  the 
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book  which  she  had  before  been  reading;  upon  which  he  pulled  her  on 
his  knee,  where  she  sat  some  short  time,  when  he,  without  any  cause 
or  provocation  whatever,  in  great  passion,  suddenly  and  violently,  and 
with  his  greatest  force,  threw  her  from  him  on  the  hearth-stone,  and 
thereby  greatly  hurt  and  bruised  her. 

The  account  given  by  the  two  witnesses  whom  I  particularly  point 
out  in  this  case,  Mrs.  Newland,  a  sister  of  Mr.  Evans,  and  Mrs.  Webber, 
who  is  a  particular  friend  of  Mrs.  Evans,  is  this: — 

Mrs.  Newland  does  not  depose  at  all  as  to  the  fact  of  throwing  down, 
for  she  did  not  see  it.  All  that  she  saw  was,  that  Mrs.  Evans  came  and 
sat  upon  his  knee;  that  he  complained  of  the  interruption  of  something 
that  he  was  reading;  and  the  next  thing  she  saw  was,  this  lady  rolling 
upon  the  hearth.  So  that  her  evidence,  taking  the  whole  of  it,  cannot 
affect  Mr.  Evans.  Well,  but  it  is  said^  from  her  account  it  neverthe- 
less'appears  that,  immediately  upon  the  occasion,  Mrs.  Evans  brought 
•  home  the  charge  to  Mr.  Evans;  for,  as  Mrs.  Newland  deposes,  on  his 
offering  to  assist  her  up,  she  said,  ^' You  brute,  let  me  alone."  Mrs. 
Webber  says,  that  Mrs.  Evans  expostulated  with  him  in  a  mild  manner, 
when  he  offered  to  assist  her;  but  the  manner  is  this,  ^*  You  brute,  let 
me  alone."  And  she  then  rolled  from  him,  and  got  up  without  assist- 
ance. 

Now,  takinz  it  that  Mrs.  Evans  did  suppose,  at  this  time,  that  it  was 
the  intentional  act  of  Mr.  Evans,  still  her  supposition  is  not  sufScient 
for  the  Court  to  raise  an  evidence  of  actual  intention  upon  it.  Mrs. 
Evans,  prone  to  take  offence,  might  perhaps  ignorantly  ascribe  that  to 
design  which  was  the  mere  effect  of  accident.  To  take  tl^at,  then,  for 
the  true  representation  of  the  fact,  upon  the  single  ground  of  her  sup- 
posing it  so,  would,  I  think,  be  going  a  very  dangerous  and  unreason- 
able length  of  admission  indeed. 

But  what  is  the  account  Mrs.  Webber  gives  of  this  business?  She 
speaks  very  imperfectly  to  a  great  deal  of  what  passed.  She  admits  her 
hearing  not  to  be  very  good.  She  says,  however,  she  saw  Mr.  Evans 
lift  up  nis  knee,  as  she  could  plainly  discern,  and  Mrs.  Evans  then  fell 
down  upon  the  hearth  before  the  fire,  near  to  which  Mr.  Evans  was  sit- 
ting; on  which  the  deponent,  who  was  very  much  frightened,  screamed 
out,  and  said,  Good  God,  sir,  how  could  you  do  so?  or,  how  could  you 
be  so  cruel? 

In  the  first  place,  supposing  the  fact  that  this  lady  did  actually  see 
what  she  says  she  did  see;  is  it  at  all  a  necessary  conclusion,  or  what 
have  I  to  satisfy  me,  that  this  small  motion  on  the  part  of  Mr.  Evans, 
which  possibly  might  have  been  made  with  an  intention  to  dislodge  his 
.wife  from  her  seat,  was  yet  done  with  the  intention  of  producing  the 
consequence  which  it  produced,  namely,  that  of  tumbling  her  down 
.upon  die  hearth  and  hurting  her  considerably?  She  comes  and  seats  her- 
self upon  his  knee.  She  enters  into  a  conversation  with  him.  A  hus- 
band is  not  always  in  a  disposition  to  converse  with  his  wife.  She 
upon  that  occasion  continues  there.  He  makes  a  motion  to  dislodge 
her  from  her  position,  and  this  consequence  happens,  that  she  falls  upon 
the  hearth.  Me  immediately,  as  it  appears,  attempts  to  give  assistance, 
which  she  repulses  in  the  way  that  Mrs.  Newland  says,  ^^  You  brute, 
let  me  alone."  The  other  witness,  Mrs.  Webber,  says,  that  she  upoh 
the  occasion  exclaimed,  Grood  God,  sir,  how  could  you  do  so?  to  which 
he  answers.  He  did  not  intend  it;  which  answer  this  lady  chuses  to  call 
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an  equivocal  answer,  bat  which  appears  to  me  as  direei  an  answer  as 
could  be  given.     Is  there  any  thing  like  an  equivocation,  or  ambiguity, 
in  that  answer?—- Taking  the  utmost  of  the  fact,  then,  upon  the  evidence 
of  these  two  witnesses  compounded  together,  for,  as  to  weighing  minute 
circumstances,  there  is  no  end  of  it,  there  might  be  perhaps  a  little  want 
of  caution,  a  want  of  some  little  attention  at  the  time,  just  at  the  mo- 
nient  of  removing  this  lady  from  his  knee:  but  that  there  was  an  inten- 
tion of  cruelty;  that  there  was  an  intention  that  this  lady  should  be 
affected  by  the  slight  motion,  to  which  perhaps  he  involuntarily  had  at 
that  time  recourse;  I  have  nothing  in  the  world  that  applies  to  my 
mind,  with  any  degree  of  force  whatever,  to  satisfy  me  that  it  was  so. 
^        But,  what  was  the  effect  of  this  fall?  And  here  again  I  resort,  as  I 
'^  'f  ^9  must  do  from  beginning  to  end,  to  the  conduct  of  the  parties— That  is 
yj  the  key  by  which,  I  think,  every  thing  here  is  to  be  unlocked.    Why, 

Mrs.  Evans  had  been,  it  seems,  reading  a  novel  for  the  entertainment 
of  the  company — This  accident,  as  tragical  as  almost  any  that  happens  in 
s  novel,  happens  at  this  time;  and  what  is  the  consequence  of  it?  What 
is  the  impression  it  makes  upon  the  mind  of  Mrs.  Webber  herself  at  the 
time?  Why,  having  given  a  detailed  account  of  this  cruel  transaction, 
she  goes  on  to  say,  wat  she  remembers  she  regretted  much  the  enter- 
tainment that  she  had  lost  by  the  discontinuance  of  the  reading  of  the 
novel.  That  is  her  impression.  The  lady  sees  an  act  of  horrid  bar- 
barity performed,  and  what  is  uppermost  in  her  mind  is,  the  loss  of  the 
reading  of  this  novel,  which  had  been  the  entertainment  of  the  evening. 
However,  it  did  happen  that  sh^  iiffas  not  even  deprived  of  this  enter- 
tainment, because  she  goes  on  to  say,  that  Mr.  Evans  staid  in  the  room, 
and  he  read  the  novel.  Then  I  have  this  fact,  that,  after  an  act  so  brutal 
as  this  was,  these  ladies  not  only  continued  in  the  room  with  the  mor>- 
ster,  who  had  been  guilty  of  it;  but  submitted  to  receive  from  him  thv.' 
entertainment  vrhich  they  had  been  prevented,  by  hi^  behaviour  to  Mrs. 
Evans,  from  receiving  from  her.  I  do  think,  then,  that  the  coming  af- 
terwards and  representing  such  a  matter  as  this  with  any  degree  of  gra- 
vity, is  absurd  and  ridiculous  in  the  highest  degree. 

It  must  also  be  observed,  that  Mrs.  Evans  nerself  came  down  that 
night  after  supper;  and  it  has  been  made  a  proof  of  great  barbarity  on 
the  part  of  Mr.  Evans,  that  he  observed  to  a  gentleman  who  supped 
//.  S  ro  .there  that  night,  that  the  poor  thing  was  not  very  well.  Now,  that  de- 
pends entirely  upon  the  manner  of  saying  it,  whether  it  is  to  be  taken 
as  an  expression  ofinsult'or  of  condolence;  of  the  condolence  of  a 
very  affectionate  husband,  sorry  perhaps  that  he  had  not  practised  all 
the  care  and  attention  in  that  matter,  which  an  affectionate  husband 
might  have  wished  to  have  done.  He  might  then  have  very  well  said, 
the  poor  thing  was  not  very  well.  But  that  it  was  done  with  any  in- 
tention to  insult  her  feelings4t.to  be  sure,  the  manner  in  which  this  Mrs. 
Webber  has  deposed  to  her  own  feelings  on  the  occasion,  abundantly 
satisfies  me  that  it  could  not  be  done  with  any  such  intention. 

Now,  here  concludes  the  history  of  personal  cruelty,  so  far  as  it  con- 
sists in  personal  and  corporal  acts.  An  history  very  heavy  and  formi- 
dable in  its  commencement,  while  it  rests  in  mere  allegation;  but 
which  grows  weaker  and  more  insignificant  every  step  as  it  advances 
towards /TTOc;/!  Comparing  the  charge  and  the  proof,  I  think  it,  then, 
my  duty  to  discharge  that  debt  which  the  justice  of  this  Court  owes  to 
the  character  of  Mr.  Evans,  by  declaring,  that,  upon  the  most  careful 
and  the  most  eonscientious  investigation  of  it,  this  prosecution,  so  far  as 


1»Hagqabd'8  C.  R.  35.  347 

it  respects  these  facts,  is  unadvisedly  and  unwarrantably  brought  I 
therefore '  fully  exculpate  him  from  that  charge  of  unmanly  cruelty, 
which  is  founded  upon  these  facts;  and  I  do  very  sincerely  regret,  that, 
under  any  advice,  this  poor  lady  should  have  preferred  so  black  an  ac- 
cusation against  her  husband,  and  one  so  totally  destitute  of  all  reason- 
able colour. 

On  the  23d  of  December,  Mr.  Evans  took  the  resolution  of  finally 
separating  from  his  wife.  It  is  pleaded  in  the  fourteenth  article  of  the 
libel,  that  he  did  arbitrarily,  and  without  any  cause  or  provocation 
whatever,  deprive  his  wife  of  all  government  in  his  family,  and  autho- 
rity over  his  servants;  and  that  he  did,  on  or  about  the  23d  of  Decem- 
ber 1788,  finally  withdraw  from  her,  and  without  cause. 

From  stating  the  deprivation  of  authority  first,  and  the  separation 
afterwards,  one  would  suppose  that  he  had  deprived  this  lady  of  autho- 
rity in  his  house,  before  he  quitted  it  himself;  and  to  that  efiect,  Tom- 
lins  positively  swears; — ^that  **  some  time  about  the  fourth  of  October, 
he  gave  her  orders  not  to  obey  Mrs.  Evans,  but  to.  obey  other  persons,'^ 
who  are  there  mentioned.  This,  however,  is*  eiprofieously  and  careless- 
ly stated;  because  it  is  most  positively  contradicted  by  all  the  other  ser- 
vants who  are  examined — Odell,  Fraser,  Glover,  Jessop;  all  of  whom 
are  examined  upon  the  thirteenth  article,  and  who  say,  that  this  depri- 
vation of  authority  did  not  take  place  while  Mr.  Evans  continued  in  a* 
state  of  cohabitation  with  her.  However,  there  is  a  fact  which  comes 
out  upon  the  evidence  of  Odell,  and  it  is  this;  that  Mr.  Evans  had 
taken  into  his  own  hands  something  of  the  department  of  the  house 
economy:  I  don't  think  it  very  clearly  appears  what — It  is  upon  the 
third  interrogatory,  to  which  she  answers,  that  Mrs.  Evans  declined 
giving  orders,  when  the  respondent  applied  to  her,  soon  after  her  first 
floing  to  live  in  her  service,  which  was,  I  think,  upon  the  first  day  of 
November,  and  told  her  to  go  to  her  master;  that  she  would  not  take 
the  management  of  the  house;  that,  as  Mr.  Evans  did  part  he  might  do 
the  whole:  and  she  could  not  then  settle  her  bUls;  in  consequence  of 
which  he  took  the  management  of  all  his  household  concerns;  and  on  a 
new  servant  coming,  the  respondent  told  Mrs.  Evans  of  the  servant's 
coming  to  be  hired;  but  she  would  have  nothing  to  do  with  it,  on  which 
Mr.  Evans  hired  her;  and  he  did  not,  to  her  knowledge,  refuse  to  per- 
mit her  to  hire  a  maid-servant,  or  to  do  any  other  domestic  office  of 
that  or  the  like  nature. 

The  cduosel  have  taken  up  this  quarrel  pretty  strongly  in  behalf  of  Jv  J  3  ^' 
Mrs.  Evans,  and  have  inveighed  very  loudly  against  the  barbarity  of  a 
husband,  for  taking  into  his  own  hands  an  v  part  of  the  family  economy; 
but,  in  my  apprehension,  a  good  deal  without  reason.     I  cannot  call  it 
cruelty,  if  a  sentleman  chuses  to  settle  his  weekly  bills  himself;  be-  - 
cause,  I  take  it,  that  a  wife  acts  in  this  respect  not  by  any  original  righ^ 
but  as  the  steward  and  as  the  representative  of  her  husband.     And  if  a 
man  has  but  a  moderate  opinion  of  his  wife's' management,  and  is  vain 
enough  to  have  a  better  of  his  own,  if  he  does  chuse  to  take  into  his 
own  hands  the  payment  of  the  weekly  bills,  I  protest  it  does  appear  to 
me  to  be  that  kind  of  conduct  with  which  no  magistrate,  ecclesiastical 
or  civil,  has  any  right  to  interfere.     I  say,  I  see  nothing  in  that;  but  I  . 
do  see,  here  again,  on  the  other  side,  a  proneness  to  take  ofience;  a  dis- 
position to  TOVolt;  a  disposition  to  return  a  supposed  insult  by  something 
very  like  disobedience. 
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On  the  23d  of  December,  Mr.  Evans  took  the  resolution  of  finally 
separating  from  His  wife.  There  had  been  for  a  time  growing  dissen- 
tions,  which  had  frequently  ripened  into  proposals  for  a  separation;  and 
these  proposals,  which  had  always  come  from  Mr.  Evans,  had  been 
withdrawn  upon  the  interference  of  friends,  and  the  parties  bad  become 
half  reconciled. 

In  September  1788,  he  had  very  abruptly  quitted  Mr.  Thackeray's, 
where  he  had  been  upon  a  visit  with  his  wife;  and  he  proposed  a  sepa- 
ration in  a  letter,  the  contents  of  which  are  stated  in  a  great  measure, 
by  Mr,  Thackeray.  Now,  there  could  have  been  no  fact  of  cruelty  at 
that  particular  time,  which  gave  occasion  to  the  desire  of  a  separation; 
because  Mr,  Thackeray  swears  that  he  does  not  know  the  occasion  of 
this  quarrel,  though  it  clearly  happened  at  his  own  house.  It  could, 
then,  have  been  no  more  than  mere  private  disagreement.  In  the  se- 
paration proposed  was  this  circumstance,  that  he  had  acceded  to  her  hav- 
ing the  charge  of  the  children.  After  this,  I  can  never  surely  admit  it 
to  be  said,  that  the  reason  why  this  lady  chose  to  remain  with  her  bus- 
band  was,  an  apprehension  that  she  might  be  debarred  of  the  comfort  of 
her  children;  because,  the  terms  of  the  separation  then  proposed  were, 
that  she  should  have  the  charge  of  the  children.  Mr.  Thackeray,  very 
prudently  anxious  for  a  reconciliation,  as  I  think  he  was,  supposing  him 
ignorant  of  all  these  atrocious  facts  of  cruelty,  he,  after  all  this,  wrote 
a  letter  to  Mr.  Evans — stating  what?;^-^^  Mrs.  Evans's  uneasiness,  and 
her  anxiety  for  a  reconciliation;"  though  she  was  then  either  in  posses- 
sion of  the  children,  or  at  least  had  the  possession  of  them  absolutely 
secured  to  her.  It  is  impossible,  then,  for  me  to  suppose  one  moment, 
after  diis,  that  her  anxiety  for  a  reconciliation  proceeded  from  any  thing 
else  than  an  attachment  to  her  husband. 

Mr.  Thackeray  says,  he  requested  a  meeting;  Mr.  Evans  declined  it, 
.  but  desired  the  means  of  meeting  a  third  person,  after  Mrs.  Evans  had 
agreed  upon  a  separation.  I  see  nothing  that  is  at  all  particular  in  that 
It  seems  to  me  a  proper  caution  on  his  part,  that  he  should  have  desired 
to  have  his  family  controversy  submitted  rather  to  the  judgment  of  a 
third  person,  than  to  the  judgment  of  a  person,  who,  though  a  very  ho- 
nourable man,  was  yet,  it  is  to  ^  remembered,  the  brother-in-law  of 
Mrs.  Evans.  However,  a  reconciliation  was  effected  at  this  time,  and 
the  parties  lived  together  again  until  October  the  4th,  when  the  accident 
happened  which  I  have  be&re  described. 

Then  again  Mr.  Evans  insists,  as  he  always  does,  upon  a  separation. 
He  is  the  party  always  insisting  upon  that  Mr.  Thackeray,  for  the 
first  time,  then  yields  to  the  necessity  of  the  case;  though  he  clearly 
yields  with  a  good  deal  of  reluctance.  However,  by  the  good  offices  of 
Mr.  Henniker,  they  are  again  half  reconciled. 
_  On  the  23d  of  December,  Mr.  Evans  withdraws  himself  totally,  taking 

with  him  the  person  of  his  eldest  daughter^  and  offers  to  Mrs.  Evans,  in 
a  letter,  which  has  my  notice,*because  it  has  been  noticed  by  the  coun- 
sel on  both  sides,  a  settlement  of  500/.  a  year.  The  letter,  though  writ- 
ten in  the  height  of  irritation,  does  not  insinuate  that  species  of  miscon- 
duct with  which  she  has  been  improperly  charged  in  his  allegation;  it 
I  only  charges  her  with'^intolerable  manners.^ 

Here,  1  think,  that  an  impropriety,  for  the  first  time,  attaches  on  the 
conduct  of  Mr.  Evans;  for  Mr.  Evans  must  be  informed,  that  the  law  of 
this  country,  and  of  every  Christian  country,  does  not  allow  a  man  to 
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use  the  language,  "  I  will  be  separated  from  my  wife." — If  Mm.  Evans     . 
had  been  guilty  of  any  misconduct  for  which  the  law  would  decree  a 
separation,  he  would  be  perfectly  right  in  withdrawing  himself;  but,  in 
all  cases  where  the  law  does  not  pretty  positively  allow,  it  pretty  posi- 
tively, I  believe,  condemns.  ^   ^ 

Marriage  is  the  most  solemn  engagement  which  one  human  being  can  6  ^^J  ^ 
contract  with  another.     It  is  a  contract  formed  with  a  view,  not  only  ^v, 
to  the  benefit  of  the  parties  themselves;  but  to  the  benefit  of  third  par- 
ties; to  the  be^nefit  of  their  common  ofispring,  and  to  the  moral  order  of 
civil  society.     To  this  contract  is  superadded  Ihe  sanctity  of  a  religious  ^  9^. 
vow.     Mr.  Evans  must  be  told,  that  the  obligations  of  this  contract  are     -- 
not  to  be  relaxed  at  the  pleasure  of  one  party.     I  may  go  farther;  they 
are  not  to  be  lightly  relaxed  even  at  the  pleasure  of  both.     For,  if  two 

[)ersons  have  pledged  themselves,  [at  the  altar  of  God,  to  spend  their      *p 
ives  together,  for  purposes  that  reach  much  beyond  themselves;  it  is  2l/^j^/ 
'        doctrine  to  which  the  morality  of  the  law  gives  no  countenance,  that^.M/^4. 
>  /Tt.  i  ^   they  may,  by  private  contract,  dissolve  the  bands  of  this  solemn  tie,  and  j  J'^* /^ 
^^j^vvjv throw  themselves  upon  society,  in  the  undefined  and  dangerous  charac- «  >;2,''^ 
J     J  •  '^^"^^'ters  of  a  wife  without  a  husband,  and  a  husband  without  a  wife.  /^  ^y. 

T'  There  are,  undoubtedly,  cases  for  which  a  separation  is  provided;  but 

it  must  be  lawfully  decreed  by  public  authority,  and  for  reasons  which 
the  public  wilsdom  approves.     Mere^urbulence  of  temper;''petulance  of V»4*^V 
manners;  infirmity  of  body  or  mind,  are  not  numbered  amongst  those 


this  duty  may  be;  painful  as  it  certainly  is  in  many  instances,  which  ex-> 
hibit  a  ereat  deal  of  the  misery  that  clouds  human' life,  it  must  be  at- 
tempted to  be'sweetened'^y  the  consciousness  of  its  being  a  duty,  and  d^Sft^h  I- 
duty  of  the  very  first  class  and  importance. 

Mr.  Evans,  in  determining  to  quit  his  wife,  does  that  which  the  law 
does  not  approve,  and  for  which  it  provides  a  remedy.  But  the  remedy 
is  certainly  not  that  which  is  sought  for  in  the  present  suit;  the  remedy 
is  the  remedy  €{f  restitution.,    ft  would  b^  absurd  to  suppose  that  the 
law  which  furnishes  that  remedy,  furnished  at  the  same  time  another 
.  remedy  which  is  totally  the  reverse  of  it,  and  totally  inconsistent  with 
it     To  say  that  the  Court  is  to  grant  a  separation,  because  the  husband 
has  thought  fit  to  separate  himself,  would  be  to  confirm  the  desertion, 
and  to  gratify  the  deserter:  and  the  Court  would  then  become  the  per- 
petual instrument  of  these  voluntary  and  illegal  separations.  , 
3  jj\^ .              I  can  never,  therefore,  make  desertion  a  ground  of  separation,  though,  j .  ^Ity* 
in  conjunction  with  acts  of  cruelty,  it  frequently  is;  and,  though  it  may 
be  thought  hard  to  send  a  wife  back  to  a  husband  who  has  given  her 
such  a  proof  of  alienated  affections,  yet  the  Court  does  not  send  her  back    ^y 
1^3.            without  due  care  for  her  reception;  for  the  monition  is,  not  only  that  V'^'^^'^' 
he  shall  take  her  back,  but  that  he  shall  treat  her  with, conjugal  kindness;  t^  'fi-^  fr)  "^ 
and  though  the  Court  cannot  interfere  in  the  minute  detail  of  family  life, 
for  much  must  ever  be  left  to  the  consciences  of-  individuals,  yet  the 
Court  will  see  its  monitions  so  far  obeyed,  that  the  great  obligations 
of  conjugal  duty  shall  be  complied  with. 

What  I  have  to  say  upon  the  remaining  part  of  this  case  will  be  com- 

•     paratively  short,  because  every  thing  that  follows  in  this  history  arises 

out  of  this  act  of  separation;  and  I  have  already  said,  that  this  suit  is  not 


oy 
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the  proper  remedy  for  a  complaint  for  separation.  The  true  remedy 
cannot  be  obtained  by  this  suit;  for  it  is  a  mistake  to  say,  as  it  has  been 
said  on  this  occasion,  that  in  the  present  suit  I  can  issue  a  monition  to 
either  party  to  return.     This  suit  can  lead  to  no  such  sentence. 

Mr.  Evans  quits  his  wife,  and,  in  that  respect,  does  an  improper  thing; 
that  improper  step  is  followed  by  others  of  the  same  nature;  for  there  is 
no  such  thing,  and  one  has  often  occasion  to  observe  it,  as  doing  an  im* 
^t.^of^TO^T  thing  with  strict  propriety.  He  is  charged  with  having  denied 
f  'to  his  wife  access  to  her  child.  If  the  fact  were  true,  though  he  cer- 
tainly might  do  it,  yet  I  should  deem  it  a  most  improper  exercise  of  the 
marital  power,  very  disgraceful  to  the  person  who  practised  it,  and  a 
most  wanton  and  unnecessary  outrage  upon**  the  feelings ''of  a  mother. 
But  the  evidence,  as  far  as  it  goes,  does  not,  in  my  apprehension,  sup- 
port the  imputation.  In  his  letter  he  expressly  engages  that  access  shall 
not  be  denied.  Mr.  Henniker,  who  carried  that  letter,  knowing  its 
contents,  is  to  be  considered  as  guarantee  of  that  engagement  As  to 
the  letter  mentioned  by  Bobillier,  of  a  contrary  effect,  I  take  that  to  be 
one  of  the  many  fictions  with  which  that  lady  has  thought  fit  to  adorn 
her  evidence.  And  as  to  the  taking  her  away  to  a  boarding-school, 
though  I  do  wish  it  had  been  done  with  less  privacy,  and  less  precipita- 
tion, as  that  would  certainly  have  been  more  prudent;  yet  the  placing  of 
the  child  in  a  place  of  education,  does  by  no  means  prove  that  he  meant 
to  debar  her  the  sight  and  access  of  her  mother;  and  therefore  I  do  not 
hold  that  fact  to  be  proved  in  this  case. 

When  Mr.  Evans  quits  his  wife,  he  withdraws  not,  as  is  insinuated 
in  the  libel,  a  proper  contribution  to  the  support  of  his  wife;  but  he 
does  withdraw,  I  think,  a  proper  mode  of  making  that  contribution. 
He  commissions  his  agent,  Mr.  Jackson,  in  conjunction  with  Mr.  Evans 
senior,  to  furnish  all  necessaries  for  Mrs.  Evans  and  the  family;  he  offers 
500/.  a  year  separate  maintenance;  and  this  furnishing  of  necessaries 
was,  as  I  understand  Mr.  Japkson,  merely  provisional  till  some  settle- 
ment was  actually  made.  He  leaves  directions  with  the  servants,  of 
which  a  copy  is  exhibited,  certainly  drawn  in  terma  sufficiently  peremp- 
tory, in  which  he  refers  those  serrants  for  all  orders  to  Miss  Evans. 
Now  this  is,  certainly,  a  situation  of  dependence  and  indignity  in  which 
Mrs.  Evans  is  placed.  It  is  putting  her,  for  the  supply  of  her  necessi- 
ties, into  the  hands  of  his  sister  and  his  solicitor.  But  then,  I  must 
remember  the  fact,  that  Odell  says,  that  at  this  time  Mrs.  Evans  had 
abdicated  the  government  of  the  family,  in  consequence  of  the  offence 
which  she  had  taken  at  some  conduct  of  Mr.  Evans.  She  had  refused 
to  carry  on  the  family  business.  Somebody  must  take  care  of  the  bouse. 
If  Mrs.  Evans  would  not  undertake  it,  perhaps  Miss  Evans  was  as  pro- 
per as  any  body  else.  To  be  sure,  if  Mrs.  Evans  had  at  this  time 
signified  her  desire  to  act  as  mistress  of  the  house;  if  she  had  remon* 
strated  at  this  moment  against  this  entire  transfer  of  domestic  authority, 
there  would  have  been  ground  of  complaint;  but  I  think  Mr.  Evans, 
under  the  circumstances,  had  no  reason  to  presume,  that  she  would  have 
done  that  under  a  state  of  separation,  which  she  had  refused  to  do,  living 
in  conjunction  with  him.  Though  I  think  it  is  a  degradation  under 
which  she  ought  not  to  remain;  yet  I  cannot  help  thinking  that  she  has 
herself  very  largely  contributed  to  place  herself  upon  that  footing. 

It  is  chareed,  in  the  next  place,  that  he  deprived  her  of  all  pecuniary 
credit  I  should  be  unwilling  to  remark,  that,  if  proper  supplied  were 
furnished  by  the  attention  of  Mr.  Evans  senior,  and  Mr.  Jackson,  credit 
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was  not  absolutely  necessary.     However,  the  proof  of  the  fact  is  this; 
that  Sir  Herbert  Mackworth,  his  banker,  and  Mr.  Boehm,  were  forbid 
to  furnish  her  with  money,  as  proved  by  Mr.  Moore,  without  his  written 
order.     Now,  I  protest  that  x  have  never  understood  it  to  be  a  part  of 
the  prerogative  of  a  wife,  that  she  shall  have  a  right  to  draw  for  what  she 
likes  upon  the  banker  of  her  husband.     The  purse  is  her  husband's; 
and  it  seems  to  ine  a  matter  of  indifference,  in  its  own  nature,  whether 
the  supplies  pass  through  the  hands  of  Sir  Herbert  Mackworth,  or 
Mr.  Jackson  and  Mr.  £vans.     It  is  necessary,  undoubtedly,  to  sup- 
ply her  with  money;  but  the  mode  of  doing  it  by  a  banker,  I  suppose, 
IS  not  absolutely  necessary:  I  do  not  take  it  to  be  perfectly  usual.     He 
had  indulged  her  before  with  an  unlimited  liberty  of  this  kind,  which, 
upon  the  separation,  it  is  proved  he  withdrew.     That  under  the  present 
circumstances  he  should  not  leave  her  an  unlimited  power  of  Rawing 
upon  his  banker,  nobody  could  wonder.     And  as  far  as  500/.  a  year 
went,  he  professed,  and  gave  every  evidence  of  sincerity  in  those  pro- 
fessions, that  he  was  ready  to  leave  her  that  power.     jNo  proof,  here 
again,  is  offered  that  Mrs.  Evans  ever  requested  any  money  of  him.   If 
a  husband,  upon  request,  refuses  to  furnish  necessaries,  either  by  him- 
self or  his  agent,  undoubtedly  he  is  culpable;  but  if  a  wife  does  not  think 
fit  to  make  any  request  or  demand,  it  is  going  too  far  to  fix  upon  a  hus- 
band cruelty,  merely  because  he  refuses  one  particular  mode  of  supplying 
her  with  money,  and  which  tnode  he  was  never  bound  under  any  cir- 
cumstances to  practise;  but  which  in  the  present  case,  as  far  as  it  appears, 
be  has  nev^  even  been  requested  to  conform  to.     The  fact  is,  that  finding 
her  credit  stopped  at  the  banker's,  she  trusted,  as  well  she  might,  to  .the 
kindness  and  liberality  of  her  relations;  and,  without  making  any  sMppli- 
cation  to  her  husband,  as  I  see,  avails  herself,  not  very  advisedly,  of  this 
as  a  circumstance  on  which  to  found  a  charge  of  cruelty. 

He  is  charged,  in  the  next  place,  with  refusing  her  the  aid  of  medicine^ 
and  that,  with  that  view,  he  sent  Mr.  Jackson  his  attorney,  to  Mr» 
Paumier,  to  forbid  him  supplying  her  with  medicines.  They  have 
both  been  examined,  and  they  differ  in  their  evidence.  Mr. 'Paumier 
says,  he  received  orders  from  Mr.  Jackson.  Mr.  Jackson  swears,  he 
accidentally  met  Mr.  Paumier,  who  asked  if  he  was  to  attend  her  on 
Mr.  Evans's  account;  that  he  declined  giving  any  directions,  as  she  had 
left  the  house;  that  he  never  forbid  any  person  from  giving  her  credit,, 
nor  was  ever  sent  for  that  purpose  by  IVlr.  Evans;  nor 'did  he,  nor  did 
Mr.  Evans  ever,  to  his  knowledge,  forbid  any  person  from  giving  her 
credit.  Then,  I  am  either  to  suppose  that  Mr.  Paumier  misunderstood 
Mr.  Jackson,  which  might  easily  be,  or  that  Mr.  Jackson  delivered 
those  orders  of  his  own  head;  for  he  does  positively  swear  that  he  was- 
never  sent  with  any  such  orders  from  Mr.  Evans;  and  in  order  to  afiect 
Mr.  Evans  with  this  fact,  he  must  be  the  orderer.  Supposing  it  to  be 
fixed  upon  Mr.  Evans,  it  might  still  remain,  I  think,  for  consideration^ 
how  far  the  discharging  of  Mr.  Paumier,  who,  for  any  thing  that  ap- 
pears, was  not  particularly  desired  by  this  lady  to  attend  her;  how  uir 
the  discharging  of  him  merely  from  the  obligation  of  attending  on  Mr. 
Evans's  account,  is  to  be  deemed  an  act  of  cruelty;  more  particularly 
where  the  husband  knew,  as  he  could  not  but  know,  that  she  was  under 
circumstances,  where  she  was  sure  to  receive  every  assistance  of  that 
kind  from  her  relations.     I  do  think,  to  call  this  a  refusal  of  all  necessa- 


^^/ 
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ry  medical  aid  to  a  person  who  was  ill^  does  seem  to  me  to  be  putting 
upon  such  a  business  no  very  fair  colour. 

That  a  womani  under  such  circumstances  as  she  now  was  placed, 
should  not  chuse  to  continue  any  longer  in  the  house,  is  not  to  be  won* 
dered  at  It  was  certainly  a  state  of  indignity.  But,  Mr.  Jackson 
positively  swears,  that  he  offered  no  violence;  that  he  threatened  none; 
that  he  was  not  authorized  to  do  either  the  one  or  the  other;  an4  that  it 
was  a  matter  of  considerable  surprise  to  him  when  she  quitted  the  hous^ 
To  me,  however,  I  own,  it  would  have  been  a  matter  of  surprise,  if  she 
had  continued  there,  considering  the  footing  upon  which  she  then  was. 
Mrs.  Thackeray  swears,  that  she  saw  two  or  three  letters  from  Mr. 
Jackson,  intimating  that  Mrs.  Evans  must  quit  the  house,  or  he  would 
take  steps  that  would  be  disagreeable.  Now,  taking  it  that  Mr.  Evans 
meant  to  have  two  houses,  two  separate  establishments,-— to  have  an  es- 
tablishment necessary  for  the' wife, — to  be  sure  a  less  house  would  be 
sufficient  for  her  in  consequence  of  this  separation,  and  no  just  cause  of 
complaint  could  arise,  unless  the  house  to  which  she  was  desired  to  with- 
draw was  such  an  one  as  it  was  improper  for  the  wife  of  Mr.  Evans  to 
inhabit;  for,  I  cannot  but  say,  that  a  husband  has  a  right  to  direct  the 
removal  of  his  own  family. 

There  is  another  matter,  which  has  been  made  a  pretty  long  subject 
of  discussion  in  this  case;  a  matter  of  trunks  and  boxes,  which  has  tieen 
introduced  into  the  allegation,  but  not  into  the  libel.  One  representa- 
4-  tion  is  given  of  it  by  Mr.  Jackson;  another  by  Mademoiselle  Bobillier: 
and  I  think  I  do  not  pay  any  one  individual  any  sort  of  compliment, 
when  J  say,  that  I  shall  take  his  deposition  in  preference  to  hers. 

After  all,  there  are,  certainly,  circumstances  sufficiently  hostile  at- 
tending this  separation.     I  wish  it  had  been  conducted  with  more  care; 

/^  ^    a   — ^with  more  caution; — ^with  more  tenderness,  on  the  part  of  Mr.  Evans; 

for  care,  caution,  and  tenderness,  would  have  been  prudence.     I  must 

•  however  remember,  that  there  were  at  this  time  declared  hostilities  sub- 

S^  f  sisting; — great  mutual  exasperation.  It  was  now  become  a  contest  of 
etiquette,  of  honour  and  spirit,  on  both  sides.  Nothing  can  be  more 
clear  to  me,  than  that  the  husband  meant  to  support  his  wife  with  suffi- 
cient liberality; — he  had  always  done  it; — ^for  want  of  liberality  is  no 
where  in  the  cause  to  be  found  imputable  to  him.  However,  the  parties 
agreeing  in  substance,  they  disagree  in  terms;  they  disagree  only  in  the  na- 
ture of  the  security  that  was  to  be  given  for  the  allowance  proposed.  It  is 
not  my  business  to  drop  an  opinion  upon  that  subject;  for,  after  what  I  have 
said,  it  will  be  sufficiently  clear  that  it  is  not  the  business  of  this  Court 
to  approve  at  all  of  such  separations.  But,  if  I  could  with  propriety  for 
one  moment  abstract  myself  from  the  public  situation  which  I  am  now 
in,  and  could  stand  in  the  situation  of  a  private  individual,  and  as  the 

^  ^  adviser  of  Mr.  Evans,  I  should  say,  that  the  generous  part  would  be  the 
prudent  part  in  such  a  business;  and  that  a  conduct  of  that  nature  would 
be  that  conduct,  under  all  the  circumstances,  which  it  was  most  advise- 
able  to  adopt: — ^however,  with  that  I  have  nothing  to  do.  The  spirits 
of  the  parties  are  mutually  irritated  against  each  other;  the  treaty  goes 
off  upon  that  ground;  and  the  refusal  to  adopt  a  particular  mode  of  se- 
curing the  allowance  is  to  be  construed  a  denial  of  all  necessary  support, 
and  to  be  made  the  foundation  of  *an  accusation  of  cruelty. 

The  truth  of  the  case,  according  to  the  impression  which  the  whole  of 
it  makes  upon  my  mind,  is  this:— Two  persons  marry  together;  both 
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of  good  moral  characters,  but  with  something  of  warmth,  and  sensibility-, 
in  each  of  their  tempers;  the  husband  is  occasionally  inattentive;  the 
wife  has  a  yivacity  that  sometimes  offends  and  sometimes  is  offended; 
something  like  unkindness  is  produced,  and  is  then  easily  inflamed;  the 
lady  broods  oyer  petty  resentments,  which  are  anxiously  fed  by  the  busy  y 
whispers  of  humble  confidantes;  her  complaints,  aggravated  by  their  re- 
ports, are  carried  to  her  relations,  and  meet  perhaps  with  a  facility  of 
reception,  from  their  honest,  but  well-intentioned,  minds.  A  state  of 
mutual  irritation  increases;  something  like  incivility  is  continually  prac- 
tising; and,  where  it  is  not  practised,  it  is  continually  suspected;  every 
word,  every  act,  every  look,  has  a  meaning  attached  to  it;  it  becomes  a  3  •^^^^ 
contest  of  spirit,  in  form,  between  two  persons  eager  to  take,  and  not 
absolutely  backward  to  give,  mutual  offence;  at  last  the  husband  breaks 
up  the  family  connection,  and  breaks  it  up  with  circumstances  sufSciently 
expressive  of  disgust:  treaties  are  attempted,  and  they  miscarry,  as  they 
might  be  expected  to  do,  in  the  hands  of  persons  strongly  disaffected  to- 
wards each  other;  and  ^eo,  for  the  very  first  time,  as  Dr.  Arnold  has  / 
observed,  a  suit  of  cruelty  is  thought  of;  a  libel  is  given  in,  black  with  ^/6  - 
criminating  matter;  recrimination  comes  from  the  other  side;  accusa- 
tions rain  heavy  and  thick  on  all  sides,  till  all  is  involved  in  gloom,  and 
the  parties  lose  total  sight  of  each  other's  real  character,  and  of  the  truth 
of  every  one  fact  which  is  involved  in  the  cause. 

Out  of  this  state  of  darkness  and  error  it  will  not  be  easy  for  them  to 
find  their  way.     It  were  much  to  be  wished  that  they  could  find  it  back 
again  to  domestic  peace  and  happiness.  '''Mr.  Evans  has  received  a  com- V^^  * 
plete  vindication  of  his  character.^   Standing  upon  that  ground,  I  trust  t  if^^ 
he  will  act  prudently  and  generously;  for  generosity  is  prudence  in  such 
circumstances.     He  will  do  well  to  remember,  that  the  person  he  con*  X 
tends  with  is  one  over  whom  victory  is  painful;  that  she  is  one  to  whom 
he  is  bound  by  every  tie  that  can  fasten  the  heart  of  one  human  being  to 
another;  she  is  the  partner  of  his  bed! — the  mother  of  his  offspring! 
And,  if  mistakes  have  been  committed,  and  grievous  mistakes  have  been 
committed,  most  certainly,  in  this  suit,  she  is  still  that  person  whose 
mistakes  he  is  bound  to  cover,  not  only  from  his  own  notice,  but,  as  far 
as  he  can,  from  that  of  every  other  person  in  the  world. 

Mrs.  Evans  has  likewise  something  to  forget;  mistakes  have  been 
made  to  her  disadvantage  too  in  this  business:  she,  I  say,  has  something 
to  forget  And  1  hope  she  has  not  to  learn,  that  the  dignity  of  a  wife 
cannot  be  violated  by  submission  to  a  husband. 

It  would  be  happy  indeed,  if,  by  a  mutual  sacrifice  of  resentments, 
peace  could  possibly  be  re-established.  It  requires,  indeed,  great  ef-  X 
lorts  of  gei^erosity,  great  exertions  of  prudence,  on  their  own  part,  and 
on  the  part  of  those  who  are  connected  with  them.  If  this  cannot  be 
done;  if  the  breach  is  too  far  widened  ever  to  be  closed,  Mrs.  Evans 
must  find  her  way  to  relief;  for,  she  must  not  continue  upon  her  present 
footing,  no,  not  mr  a  moment:  she  must  call  in  the  intervention  of  pru- 
dent and  respectable  friends;  and,  if  that  is  ineffectual,  she  must  apply 
to  the  Court,  under  the  guidance  of  her  counsel,  or  other  persons  by 
whom  the  matrimonial  law  of  this  kingdom  is  understood. 

But  in  taking  this  review,  I  rather  digress  from  my  province  in  giv- 
ing advice:  my  province  is  merely  to  give  judgment;  to  pronounce  upon 
what  I  take  to  be  the  result  of  the  facts  laid  before  me.     Considering,      ,  ^ 
then,  all  those  facts,  with  the  most  "conscientious  care,  and  vrith  the-^  >^* 
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most  conscientious  application  of  my  understanding  to  their  result,  I  am 
of  opinion,  that  Mr.  Evans  is  exculpated  from  the  charge  of  unmanly 
and  unlawful  cruelty.  I  therefore  pronounce,  that  Mrs.  Evans  has 
failed  in  the  proof  of  her  libel,  and  dismiss  Mr.  Evans  from  all  further 
observance  of  justice  in  this  behalf. 


LADY  FERRERS  v.  LORD  FERRERS— p.  130. 

'DiYorce— by  retson  of  tdulteiy,  on  the  part  of  the  wife'^hoW  affeeUd  by  delay  in  ia- 
,  stituting  proceedingB^by  alkgea  condonation,  &c. — Ultimately  granted. 

This  was  a  question  on  the  admissibility  of  a  libel  in  a  cause  of  di- 
vorce, instituted  by  the  wife  against  the  husband,  by  reason  of  adultery, 
on  objections  which  are  stated  in  the  observations  of  the  Court 
Judgment. 

Sir  William  Scott.— The  question  before  the  Court  arises  on  the 
admissibility  of  a  libel,  given  in  on  the  part  of  Lady  Ferrers  against  her 
husband  the  Earl  of  Ferrers,  in  a  suit  of  separation,  by  reason  of  adul- 
tery. The  adverse  Counsel  have  taken  particular  objections  to  separate 
articles,  and  also  a  general  objection  applicable  to  the  whole.  The 
Counsel,  in  support  of  the  allegation,  have  given  up  the  latter  part  of 
the  fourth  article,  pleading  a  letter  from  Lord  Ferrers,  and  the  subse- 
quent article  exhibiting  the  letter, — the  exhibit  itself  being  in  so  muti- 
lated and  imperfect  a  state,  as  not  to  correspond  with  the  recitement 
of  it. 

In  objection  to  the  sixth  and  ninth  articles,  which  plead  specific 
acts  of  adultery,  prior  to  a  connection  which  took  place  between 
them  in  1784,  it  is  said,  that  adultery  should,  at  the  utmost,  in 
such  a  case,  be  pleaded  generally;  for  the  efiect  of  condonation  ex- 
tinguishes the  right  of  complaint,  except  for  subsequent  acts. — But  Dr. 
Bever  has  very  fully  explained  the  effect  of  condonation  by  matrimo- 
nial intercourse,  (a) — It  is  a  conditional  forgiveness,  which  does  not  take 
away  the  right  of  complaint,  in  case  of  a  continuation  of  adultery, 
which  operates  as  a  reviver  of  former  acts.  The  objection  appears  to 
be  founded  on  a  supposition,  that  tlie  facts  of  adultery,  pleaded  subse- 
quent to  the  condonation,  would  not  be  proved;  in  which  case  the^proof 
of  those  facts,  previous  to  the  forgiveness,  could  not  weigh. — But  in  de- 
bating an  allegation,  the  facts  laid  are  always  supposed  to  be  true.  It 
was  said,  by  Dr.  Nicholly  that  it  resembled  the  case  of  Bowes  and 
Strathmorejijb)  where  facts  of  adultery,  previous  to  cohabitation,  were  not 
permitted  to  be  pleaded.  But  there  is  an  obvious  distinction  between  the 
two  cases,  and  in  this  respect, — that  the  husband  there  was  not  aggrieved, 
and  the  fact  alleged  against  Lady  Strathmore,  if  true,  could  be  no  in- 
jury to  him.  But  is  that  the  case  here?  In  respect  to  any  expense, 
which  may  be  occasioned  by  it,  in  taking  out  a  commission  for  the  ex- 
amination of  witnesses  in  France,  the  Court  must  undoubtedly  guard 
against  unnecessary  charges,  but  all  circumstances  must  be  fully  stated, 
and  the  Court  is  bound  to  admit  them  to  proof.     To  say  there  is  suffi- 

(a)  On  the  same  prixiciple,  reeond&ation  was  pleadable,  to  a  charge  of  elopement  and 
adultery  in  bar  of  dower.    Lady  JSnn  Powety.  Herbert.    Dyer's  Rep.  fol.  106. 

(b)  3d  Ifttch  1789.  t^eleg. 
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eient  evidence  without  it,  ia  saying  nothing, — for  you  cannot  narrow  the 
adverse  case  in  that  way. 

The  seventh  and  eighth  articles  plead  and  exhibit  a  letter  from  Mrs. 
Nicholas,  sister  to  Miss  Munday,  which  is  said  to  be  a  clear  admission 
of  her  guilt  by  her  nearest  relation.  It  is  objected,  that  if  Mrs.  Nicholas 
is  not  examined  it  is  no  evidence,  and  if  she  is,  it  is  unnecessary.  The 
first  objection  is  well  founded, — it  is  ^^res  inter  alios  acta.'*  The  ad- 
mission of  Miss  Mgnday's  guilt  by  her  sister,  cannot  affect  Lord  Fer- 
rers, even  if  on  oath,  which  it  is  not  I  therefore  reject  that  article  and 
the  exhibit 

The  latter  part  of  the  fifteenth  article  pleads,  that  Lady  Ferrers  has 
been  seen  by  Eirby,  Jones,  and  others — and  their  declarations,  **  that 
she  is  not  the  person  who  cohabited  with  Lord  Ferrers  at  their  respec- 
tive lodging-houses.'' — But  this  is  no  evidence.  They  must  be  pro- 
duced, or  their  unauthenticated  declarations  will  be  nugatory.  This  ar- 
ticle must  be  reformed  therefore  by  pleading,  <<that  they  are  satisfied  on 
their  consciences,  and  verily  believe,  she  is  not  the  same  person,"  and 
on  this  they  must  be  produced  and  examined.  j       . 

The  general  objection  is  to  the  acquiescence  of  Lady  Ferrers,  from  i  ,  IfQ^ 
the  year  1780,  which  is  said  to  amount  to  condonation.  It  is  contended,  ^fi,  J2^y 
also,  that  she  is  barred  by  length  of  time;  and  that  if  a  suit  of  this  de- 
scription was  to  come  before  the  House  of  Lords,  or  before  a  jury,  they  ' 
would  not  sustain  it  It  is  not  my  business  to  advert  to  what  would  be 
the  conduct  of  the  House  of  Lords,  or  of  a  court  of  common  law.  The 
House  of  Lords  do  not  sit  merely  in  a  judicial  capacity,  tied  down  by 
certain  rules,  but  as  a  legislative  body,  which  has  full  power  to  act  ac- 
cording to  its  own  wisdom;  so  that  their  proceedings  are  not  to  be  con- 
sidered as  mere  forensic  acts,  but  as  acts  of  the  legislature  :*-nor  will 
the  action  at  law,  which  is  instituted,  diver  so  intuitu^  for  the  recovery 
of  damages,  apply  to  proceedings  of  this  nature.  It  is  not  brought 
against  the  same  person,  but  against  the  adulterer,  for  the  injury  sus- 
tained; and  where  the  husband  has  not  felt  the  injury,  no  damages^ 
or,  at  least,  nominal  damages  only,  will  be  given.  But  in  this  Court  it 
is  not  the  measure  of  the  injury  which  is  to  undergo  consideration,  but 
whether  the  party  plaintiff  is  entitled  to  a  separation  or  not?  So  that 
the  courts  of  common  law  do  not  afford  any  conclusive  rule  which 
should  bind  this  Court  in  a  question  of  this  kind. 

The  case  of  Boteler  v.  Boteler^  Consist  (commenced  in  1775,  went 
on  to  1777,  suspended  till  1788,)  has  been  mentioned;  but  I  see  a  mate- 
rial distinction  in  that  case.  An  application  was  there  made  to  the  Court 
in  favour  of  Mrs.  Boteler,  who  had  brought  a  suit  against  her  husband 
for  separation.  Witnesses  had  been  examined,  and  publication  had 
passed.  The  suit  then  lay  dormant  for  seven  or  eight  years,  during 
which  time  the  original  depositions  were  by  some  accident  lost,  and  ap- 
plication was  made  to  the  Court  to  hear  the  cause  on  attested  copies. 
The  Court  adverted  to  the  special  circumstances  of  the  case,  and  placed 
the  question  on  this  ground,  whether  Mrs.  Boteler  was  entitled  to  any 
special  indulgence?  and  so  placing  it,  thought  that  she  was  not,  and 
therefore  dismissed  the  suit  But  if  the  original  depositions  had  been 
existing,  there  is  little  doubt  but  that  the  Judge  would  have  proceeded  to 
hear  the  cause. 

In  the  case  of  Cibber  Y.Cibber^  Consist.  1739,  there  was  an  active 
concurrence  in  the  husband  to  the  guilt  of  the  wife, — a  state  of  fact  very 
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diflferent  from  a  forbearance  in  bringing  fhe  suit,  which  may  not  only  be 
excusable,  but  meritorious,  in  hopes  of  reconciliation;  and,  as  was  ob- 
served, there  is  a  great  difference  between  the  husband  and  wife  on  this 
point.  The  husband  majr,  by  his  authority,  command  the  adherence 
and  obedience  of  the  wife^  whereas  the  woman  in  case  of  elopement 
and  criminality  of  the  husband,  must  adopt  some  other  mode  than  that 
of  compulsion.  The  case  of  Harris  y.  Bally  Arches  1788,  also,  stood 
on  a  different  ground.  That  was  a  case  of  impotency,  pleading  a  species 
of  defect  not  capable  of  proof.  The  circumstance  of  time  was  also  an 
ingredient,  but  not  the  leading  one  in  the  case,  that  libel  being  dismissed 
OB/elo  de  se  upon  the  other  ground.  No  case  has  been  cited  to  show 
that  lapse  of  time  alone  is  a  su£Scient  bar.(a)  It  is  impossible  for  me  to 
say  that  this  suit  might  have  been  brought  before  consistently  with 
prudence;  and  I  will  not  lay  it  down  as  a  rule,  that  a  woman,  not 
bringing  her  complaint  immediately  on  the  discovery,  shall  be  after- 
wards barred  from  laying  her  case  before  the  Court 

This  cause  went  on,  and  was  ultimately  terminated  5th  March  1791, 
by  the  judgment  of  the  Court  pronouncing  for  the  divorce,  as  prayed 
on  the  part  of  Lady  Ferrers. 

(a)  So  in  DodweBv,  DothoeU,  13th  June  1789,  the  only  act  of  adolteiy  pleaded  waa 
in  1782,  and  it  waa  objected  that  acta  of  adultery  could  not  be  given  in  evidence  to  ob- 
tain a  <&vorce  after  ^ve  years.  But  the  Court  over-ruled  the  objecUon,  observing  that 
the  objection  as  to  time  could  not  be  maintained,  as  there  was  no  limitation  in  siuts  of 
this  nature.  There  had  been  a  rule  of  the  Canon  Law  **  advker  aeeumri  non  poieit  po&t 
guinquenniumf**  but  that  has  been  held  to  apply  to  criminal  and  not  to  civil  suits.  San- 
chez, lib.  z.  desp.  3.  %  9.  Lex  Julia  Dig.  lib.  48.  tit.  5.  sect.  39.  p.  6.  It  appears,  indeed, 
from  Dr.  SeUenoorth*8  notes,  to  have  been  doubted  at  one  time  in  civil  suits.  In  the 
case  of  Muie  v.  JkhUe^  1710,  before  the  Delegates,  it  was  strongly  contended  that  evi<* 
dence  of  facts  of  adultery,  which  had  passed  more  than  six  years,  could  not  be  read, 
bat  the  objection  waa  over-ruled,  and  the  law  is  now  settied  otherwise* — Over-ruled. 

In  jyjSguUar  v.  jyj^kar,  5th  November  1793,  [3  Eng.  Eccl.  Rep.  330.]  the  libel 
pleaded  acts  of  cruelty  in  1773;  and  an  objection  being  taken  to  the  libel  on  tiie  ground 
of  time.  The  Court  observed — This  is  a  suit  brought  by  Lady  D'Aguikr  against  the 
Baron,  the  parties  being  Jewtf  and  married  according  to  the  Jewiah  rites:  But  the  Couit 
is  under  the  same  obligation  to  interfere  and  grant  aid  on  violation  of  anv  duty  arising 
out  of  such  marriage,  as  well  as  any  other.  An  objection  is  taken  to  the  libel,  that  the 
facta  are  very  ancient,  and  that  they  had  been  buried  in  silence  for  many  years,  and  that 
it  would  be  proper  to  exclude  sudi  complaint,  by  analogy  to  the  statute  of  limitation. 
There  migiit  be  more  force  in  the  objection,  if  it  was  not  taken  off  by  the  subsequent 
conduct  of  the  parties.  If  the  wife  had  lived  in  the  society  of  her  husband,  it  might 
be  improper  to  take  notice  of  a  complaint  of  such  ancient  date:  But  it  appears  that  she 
was  oUiged  to  leave  him,  and  lived  separate  till  1792.  The  effect  of  tnat  separation, 
though  not  regular  and  formal,  or  under  the  autiiority  of  the  Court,  rebuts  the  inference 
of  acquiescence,  and  affords  a  ground  of  presumption  that  her  life  had  been  rendered 
uncomfortable,  and  that  she  had  been  obliged  to  seek  an  asylum  with  her  friends.— But 
tfiere  had  been  a  condonation  by  a  reconciliation  in  1792 — and  it  is  said,  that  though 
this  might  be  taken  away  by  subsequent  facts,  they  must  not  be  slender  facts,  but  such 
as  wouU  be  sufficient  to  found  a  sentence.  This  is  the  tnie  rule.  But  I  think  the  focta 
pleaded  are  such  aa  might  avail  substantively,  and  therefore  that  they  may  revive  the 
ancient  facts. — Libel  admitted. 

In  Mordaunt  v.  Mwrdaunt^  1st  June  1794. — On  restitution  of  conjugal  rights.  The 
libel  pleaded  the  marriage  27th  Febriiary  1759;  desertion  of  husband  in  April  1759: 
that  he  left  Ireland  and  came  to  England,  where  he  remained  concealed  from  ^e  wife 
till  he  Was  lately  discovered,  when  being  required  to  receive  his  wife,  he  refused.  On 
objection  to  pleading  desertion  at  such  a  distance  of  time,  the  Court  said,— It  knew  of 
no  limitation  of  time:  There  was  none  imposed  by  statute,  or  by  any  x^de  which  th^ 
Court  had  lud  down  fbr  itself.  It  was  not  in  its  power  to  refuse  relief  on  that  ground.— 
Libel  admitted. 
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136. 

HarrUge  in  the  pariah  churchy  or  aome  public  chapel,  required  by  26  G.  3.  c.  33.  a.  1.     ^  r 
Exeeptionf  aa  to  the  chapel  of  a  Foreign  Embaasador.  between  foreignera,  nai  being       ' 
,of  the  Embaaaador'a  country,  not  athmited. 


NASH  y.  NASH.— p.  140. 

Fclonioiui  act%  on  what  principlea  adoutted.  and  under  what  limitation  allowed  to  be  V 

pleaded  in  the  Eccleaiaatical  Courta. 

This  was  a  cause  of  divorce  by  reason  of  adultery,  brought  by  the 
husband  against  the  wife.  The  parties  had  separated  by  agreement 
The  libel  charged  the  woman  with  cohabiting  in  an  adulterous  inter- 
course, and  also  pleaded  ^ pretended  marriage  with  the  adulterer;  and 
exhibited  a  copy  of  the  entry  of  such  marriage.  It  was  objected  that  this  ^ 
marria^  being  bigamy,  and  a  felonious  act,  could  not  be  pleaded  in  the 
Ecclesiastical  Courts. 

Judgment. 
Sir  William  Scott. 

In  this  libel,  given  in  a  case  of  adultery,  an  objection  has  been  taken 
to  an  article  which  pleads  a  marriage  between  the  party  accused  of  adul- 
tery, and  a  certain  person  with  whom  she  is  pleaded  to  cohabit  in  an 
adulterous  intercourse  under  the  assumed  character  of  wife,  and  to  have 
so  done  for  a  considerable  time;  and  it  is  said,  that  the  crime  of  biga- 
my, being  a  felony,  is  improper  to  be  pleaded  before  an  Ecclesiastical 
Tribunal^  where  it  is  not  triable;  and  many  good  cases  have  been  cited 
by  Dr.  Lawrence  tending  to  show  that  this  Court  cannot  inquire  crimi- 
nally into  cases,  where  it  could  otherwise  inquire,  if  not  cognizable 
at  common  law.  Certainly  this  Court  cannot  inquire  into  a  felony  di- 
rectly, even  where  a  clergyman  is  sued  for  the  purpose  of  depriva* 
tion.(a)  And  in  a  late  determination  of  Cummins  v.  Mayo,  Prerog. 
2Siii  April  1790,  the  allegation  which  was  exceptive  to  witnesses,  a 
species  of  plea  upon  which  the  Court  always  entertains  some  jealousy, 
charged  a  witness  with  felony  in  direct  terms,  and  was  properly  on  that 
ground  rejected.  But  it  is  very  frequent,  and  has  so  occurred  in  the 
course  of  practice,  to  admit  a  fact  in  itself  criminal  to  be  pleaded,  as  a 
necessary  fact  to  the  evidence  in  a  civil  suit  Such  is  the  case  in  causes 
of  nuUity  of  marrii^  by  reason  of  a  former  marriage.  There  was  also 
a  late  case  iti  the  Arches,  where  the  parties  were  married,  and  signed 

^  <%  >  ^  (a)  13  Jam.  l.----*'8earle  had  been  tried  at  common  law  and  found  giulty  of  Qianalangh* 
2^t>  ^««.'^«  tert  whereupon  he  waa  questioned  to  deprivation  before  Doctor  Bird,  Judge  of  the 
/  1  /  /  ^^^^  ^^  Audience,  when  he  deaired  to  be  admitted  to  hia  defence,  that  he  was  not 
D  /)»  J  //•  guiltj,  contrary  to  the  yerdict.  Dr.  Bird  came  to  me  for  direction,  and  we  agreed,  that 
felony  or  other  capital  crimes  were  not  examinable  in  the  Eccleriaatical  Courtaf  no,  not 
for  purposes  that  were  examinable  there,  aa  in  thia  case  of  deprivations  and  therefore 
they  may  not  ori^nally  examine  auch  a  crime  to  prove  u  man  mmcmNM,  much  leaa,  when 
he  is  so  proved  m  the  proper  Court,  impeach  the  aentence  in  the  proper  Court.  But 
they  may  build  a  aentence  of  depriva^m  upon  such  a  conviction,  and  they  are  bound  by 
if  Hob.  p.  131.— In  the  case  of  Bromley  v.  Bromley,  Delegatea,  1794.  Thia  form 
of  pleading  the  conviction  waa  adopted  in  proceeding  for  divorce  by  reason  of  sodo- 
mitical  practices,  of  which  the  husband  had  been  convicted. 
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the  entry  of  marriage  by  fictitious  names,  which  it  is  felony  to  do;  26 
G.  2.  c.  33.  s.  16:  yet  that  consideration  was  held  not  to  bar  the  right 
of  the  party  to  proceed  to  a  sentence  of  nullity  in  a  civil  suit,  though  it 
would,  equally  with  th^  present  case,  have  subjected  the  party  to  a  . 
prosecution  by  statute  for  the  felony.  There  was  another  case  of  a 
person  who  had  been  guilty  of  altering  a  licence,  which  would  have 
amounted  to  the  crime  of  forgery.  The  marriage,  in  the  present  case, 
though  amounting,  if  criminally  prosecuted,  to  what  the  law  describes  as 
felony,  will  aflTord  a  strong  presumption,  and  go  in  corroboration  of  the 
other  evidence  that  may  be  offered  as  to  the  charge  of  adultery;  for,  if 
the  parties  have  gone  so  far  as  to  perform  the  ceremony  of  marriage  in 
a  church,  and  they  have  since  lived  together  ostensibly  as  man  and  wife, 
that  fact,  so  assisted  by  the  subsequent  cohabitation,  is  strong  pi*esumpr 
tive  evidence  of  an  adulterous  intercourse,  and  will  fix  it  It  is,  there- 
fore, proper  to  be  pleaded.  And  as  to  the  length  of  time  which  has 
elapsed  without  the  husband  having  brought  his  suit,  that,  undoubtedly, 
comes  under  another  consideration  of  the  Qourt;  but  there  is,  as  has  been 
rightly  observed,  no  legal  limitation,  and  there  may  be  reasons  of  dis- 
cretion which  may  make  him  so  far  passive:  — that  has  never  been  held  to 
amount  to  a  condonation; — which  is  effected  by  the  return  of  the  parties 
to  live  with  each  other;  nor  has  a  separation  by  articles  or  agreement 
ever  been  considered  as  a  bar  to  a  suit  of  this  kind,  (a)  Another  objec- 
.tion  has  been  made  to  one  of  the  articles,  for  want  of  sufficient  specinca- 
tion  in  point  of  time, — it  pleading  '^  that  some  time  in  Hxe  course  of  the 
year;*' — but,  taken  with  the  cohabitation  which  follows,  I  think  it  is 
admissible.  If  it  shall  be  proved  that  the  parties  were  married  together, 
and  lived  in  a  state  of  habitual  cohabitation,  it  is,  in  a  case  so  composed, 
an  averment  sufficiently  distinct,  under  the  latitude  which  such  circum- 
stances give  to  a  case  of  such  a  nature.  (6) 

(a)  Seeby  y.  Beeby,  16th  Nov.  1798.  [3  Eng*  Eccl.  Rep.  338.]— In  this  case,  being  % 
cause  of  divorce  by  reason  of  the  adultery  of  the  wife,  it  was  objected  that  the  libel 
showed  that  the  parties  had  lived  in  a  state  of  separation,  and  that  it  was  not  competent 
to  the  husband  to  bring  a  suit  of  divorce,  as  he  would  not  at  common  law  be  allowed  to 
bring  an  action  for  damages.  But  the  Court  observed, — That  separation  is  not  consi- 
dered by  the  Ecclesiastical  Court  as  a  bar  to  divorce  for  adultery,  either  previous  or 
subsequent  to  the  act  alleged.  It  was  not  an  answer  to  such  a  charge,  even  in  cases  of 
malicious  desertion.  But  in  cases  of  voluntary  separation,  it  would  be  more  unreason- 
able that  tbe  wife  diould  be  at  liberty  to  impose  a  spurious  issue  on  the  husban<^  The 
Ecclesiastical  Court*  does  not  look  on  articles  of  separation  with  a  favourable  eye;  but 
they  are  not  held  so  odious  as  to  be  considered  a  bar  to  the  charges  of  adultery. 

In  the  case  of  fVoodeocA  v.  Woodcock^  the  act  of  adultery  alleged,  was  committed  dur- 
ing separation. 

(6)  Affirmed  on  appeal,  27th  Jan.  1791. 

•*  See  the  principles  of  the  Courts  of  Common  Law  andof  Eqiuty  on  articles  of  sepa- 
ration, SL  John  V.  St.  Jokn^  11  Vesey,  p.  526.  Beard  v.  WM^  3  Bos.  &  PuL  p.  93. 
Marshailr.  Buttan,  8  T.R.  p.  545. 


FORSTER  V.  FORSTER.— p.  144. 

Becrimination,  in  a  suit  of  divorce  by  reason  of  adultery,  alleged  in  bar,  &c.— Party 

dismissed. 
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This  was  a  case  of  divorce,  brought  by  the  husbaDd  against  the  wife, 
by  reason  of  adultery,  in  which  recrimination,  as  pleaded  in  bar  of  the 
relief  prayed  by  the  husband,  was  much  discussed  in  the  observations 
of  the  Court 

Judgment. 

SiK  William  Scott. 

This  is  a  very  melancholy  case,  arising  on  a  prosecution  brought  by 
the  husband  against  the  wife  to  be  relieved  from  the  obligation  of  co- 
habiting with  her,  by  reason  of  her  adultery. 

The  libel  states  the  marriage  between  the  parties  in  Jamaica,  which 
is  confessed,  so  that  nothing  arises  on  that  part  of  the  case. — For  near 
ten  years  after,  she  had  behaved  in  the  most  exemplary  manner,  fulfilling 
the  duties  of  a  wife  and  mother  in  a  way  that  defied  all  reproach. — It  is 
with  great  concern  the  Court  sees  a  defection  from  virtue,  which  it  must 
admit  to  be  proved.— The  libel  charges  facts  of  adultery,  and  states  the 
history  of  a  criminal  connection,  commenced  at  Lisle  in  1787: — Wit- 
nesses have  been  examined,  and  it  is,  I  repeat,  with  considerable  concern 
that  I  am  compelled  to  say,  there  is  no  doubt  of  the  fact  being  proved 
by  which  the  charge  is  supported.-— The  proof  principally  arises  from 
the  evidence  of  Sarah  Walker,  who  was  in  attendance  upon  her  at  Lisle, 
and  afterwards  in  England,  and  was  privy  to  most  of  the  transactions. 
It  is  proved  by  her  in  a  manner  to  exclude  all  reasonable  doubt,  that 
there  was  an  intimacy  of  an  extraordinary  nature  between  her  mistress 
and  a  Mr.  Mussell,  that  commenced  at  Lble. — This  witness  is  produced 
on  both  sides,  and  therefore  not  subject  to  impeachment  from  either. 
She  proves  a  correspondence  by  letters  from  Canterbury,  and  a  private 
meeting  between  the  parties  at  Egham  at  night,  clandestinely,  and  with- 
out the  knowledge  of  the  husband.  An  elopement  takes  place,  and 
they  are  traced  to  different  places  in  this  town — particularly  to  the 
White  Bear  in  Piccadilly — which  is  corroborated  by  Purser,  the  maid 
there,  who  knew  Mussell  personally,  and  prov^  his  cohabiting  there, 
at  that  time,  with  a  female  answering  the  description  of  Mrs.  Forster. 
There  are  acknowledgments  of  the  guilty  connexion  expressed  in  letters 
of  her  own  writing,  which  are  exhibited. — There  is  a  verdict  giving  only  a 
shilling  damages,  but  which  certainly  affirms  the  proof  of  the  fact  by 
giving  any  damase  at  all.  In  short,  there  is  a  combination  of  proofs, 
which  would  make  it  a  mere  waste  of  time  to  observe  minutely  and 
particularly  upon  them. 

The  defence  set  up  consists,  first,  of  a  denial  of  the  facts,  upon  which 
y  ^1    it  is  unnecessary,  after  what  I  have  just  observed,  to  make  a  single  re- 
iio .  mark — secondly,  a  species  of  justification  arising  from  the  similar  mis-'  *  • ;  ^ ' 

conduct  of  the  husband,  which  certainly  is  not  at  all  inconsistent  with 
the  plea  of  denial;  for  it  is  fairly  open  to  the  party  to  say  in  the  same 
breath,  <<I  have  not  committed  adultery;  but  if  I  have,  you  have  barred 
yourself  from  the  remedy  you  pray,  by  your  own  misconduct  of  the 
same  species,  for  though  adultery  cannot  be  justified  in  itself,  it  may  be 
legally  justified  against  you,  by  the  proof  that  you  have  produced  the 
evil  of  which  you  pretend  to  complain.''— A  third  plea  of  defence  ofler-  >  *",  '  ^ 
ed,  but  with  less  effect,  is,  that  his  treatment  of  his  wife  was,  as  it  really  «,  //  jh^  ,\ 
appears  to  have  been,  marked  with  unkindness  and  disafiection.     I  say/ 
with  less  efiect,  because  if  the  course  of  unkindness  was  such  as  the  law 
would  notice,  the  remedy  is  not  that  to  which  she  has  unhappily  resort- 
ed, but  an  application  to  this  Court  for  the  protection  of  a  separation  by 


^JLif^. 
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reason  of  cruelty:  And  if  the  ill  treatment  is  not  of  that  gross  kind, 
against  which  the  law  would  relieve  in  this  form,  still  she  is.  not  to  find 
her  reihedy  in  the  contamination  of  her  own  mind  and  person,  but  in 
the  purity  of  her  own  conduct,  and  in  a  dignified  submission  to  an  unde- 
K  J" J?     served  affliction.     At  the  same  time,  though  such  a  plea  has  no  absolute  >  C  &.^. 
"^^  ^effect,  it  has  a  very  proper  relative  efiect,  wh^re  infidelity,  on  the  part  5  5^  , 
^'     of  the  husband,  is  likewise  charged;' because  it  adds  gready  to  the  pro-       7  * 
bability  that  such  a  charge  is  well  founded,  if  it  appears  that  his  affections 
were  visibly  estranged  from  his  wife,  and  therefore  more  likely  to  be 
diverted  to  other  less  worthy  objects/^    A  fourth  defence  is,  that  he  has 
connived  at,  encouraged  and  promoted  his  own  dishonour;  for,  in  that 
case,  the  general  rule  of  law  comes  in,  that  volenti  nonfit  injuria,  no 
injury  has  been  done,  and  therefore  there  is  nothing  to  redress. 

Having  dismissed  the  first  ground  of  defence,  the  denial  of  the  fact;  I 
proceed  to  the  second,  founded  on  an  asserted  principle  of  law,  which 
withholds  from  a  ffuilty  husband  the  remedy  against  a  guilty  wife.  Some- 
thing has  been  said  as  if  this  ought  not  to  be  law:  With  that  question  I 
have  nothing  to  do;  for  I  must  take  the  law  as  it  is,  and  I  shall  therefore 
content  myself  upon  that  matter  with  observing,  that  it  appears  a  good  , 
moral  and  social  doctrine,  which  I  have  not  the  inclination,  if  I  had  the 
power,  to  innovate.  It  is  unquestionably  the  rule  of  this  Court.  The 
principle  is  found  in  the  Roman  law:— <<  Firo  atqueuxare  inmeem  ttC' 
cuaantibxM,  causam  r^pudiidediisseutrumqfiepranuntiatumest:  Id 
ita  aceipi  debet ^  ut  ea  lege,  quam  atnbo  coniempeerunt,  neuter  mndi- 
cetur:  paria  enim  delicto  mutuapensatione  diaeolvuntur.^^  Dig.  24. 
3.  39.  ^^ 'Judex  adulteri  ante  oculos  habere  debet  et  inquirere,  an 
maritus  pudice  vivene,  mulieri  quoque  bonoe  mores  colendi  auctor 
Juerit.  Periniquum  enim  videtur  esse  ut  pudidtiam  vir  ab  uxore 
exigat,  quam  ipse  nan  exhibeatJ'   Dig.  48.  5.  13.  5. 

.  It  could  not  be  applied  directly,  in  that  system  of  law,  to  the  imme- 
diate subjectof  divorce,  because  divorce  beiog  amatteraltogether  within  the 
authority  of  the  husbflmd  himself  to  dismiss  his  wife,  the  magistrate  could 
have  no  power  to  apply  any  such  principle  to  that  transaction.  But  if  the 
wife  applied  for  dower,  of  which  the  magistrate  had  the  cognizance,  and  the 
husband  pleaded  her  adultery  in  bar  of  her  demand^  she  had  a  right  to 
object  to  the  husband  his  own  adulteries  in  bar  df  that  objection.  The 
magistrate  then  applied  those  principles  which,  expressed  in  the  general 
terms  in  which  they  appear,  must  have  governed  the  case  of  divorce 
itself,  if  the  magistrate  had  possessed  a  jurisdiction  that  reached  to  that 
subject:  For  there  is  nothing  that  saves  that  subject  from  the  reach  of  that 
principle  of  compensation,  but  that  the  subject  itself  isout  of  the  reach  of  the 
magistrate.  The  canon  law,  therefore,  which  attributed  to  the  Ecclesiasti- 
cal Magistrate  the  jurisdiction  of  divorce,  carried  this  principle  (X.  5.  16. 
7. )  along  with  it  for  the  exercise  of  his  authority. 

It  appears  from  Gibert's  Jus  Canonieum,  p.  121.  §  4,  that  this  rule 
of  eompensatio  criminum  was  not  received  in  France(a),  but  it  is  un- 
doubtedly received  in  England;  and  in  the  case  of  Lord  and  Lady  Lei- 
cester, in  1737,  was  unanimously  recognized  by  all  the  Delegates,  as 
the  standard  canon  law  of  this  country  in  all  cases  of  divorce;  and  so  in 

(o)  This  may  be  connected  with  the  principle  in  the  French  law,  ^  that  adulteiy»  com- 
mitted by  the  husband,  is  not  a  ground  of  divorce  or  separation  on  the  part  of  the  wife." 
Fothier.  toI,  3.  p.  177. 
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all  other  caa^s.  Where  a  wife  is  prosecuted  crimiDally  for  adultery,  not 
for  divorce,  but  ad  publicam  vindictamj  it  can  not  be  pleaded;  for 
there  the  public,  not  the  husband,  is  the  injured  party,  and  it  can  be  no 
excuse  for  the  wife's  breach  of  the  good  order  of  society,  that  her  hus- 
band had  done  so  before  her,  whatever  it  might  be  in  a  mere  civil  pros* 
ecution  instituted  by  himself(a).  Taking  the  law,  therefore,  to  be  clear, 
I  have  only  to  examine  how  far  the  evidence  supports  the  charge  of  the 
husband's  criminality,  with  the  satisfaction  of  knowing,  that  if  it  does,  I 
I  am  relieved  from  the  necessity  of  inquiring  minutely  into  the  other, 
pleas  of  defence. 

This  proof  arises  from  the  testimony  of  several  women.  First,  Paris, 
Who  says,  <<That  about  nine  years  ago,  she  went  to  live  with  Mr.  aiid 
Mrs.  Forster,  and  that,  in  the  morning  of  the  ttiird  day  after  her  arrival 
at  their  house  at  Egham,  she  went  into  a  room,  up  one  pair  of  stairs,  to 
open  the  windows,  supposing  it  was  a  spare  room,  and  seeing  the. win- 
dow curtains  down,  she  drew  them  up,  and  proceeded  to  a  bed  in  the 
room,  and  drew  back  the  curtains,  and  was  then  surprised  at  seeing  her 
master  awake  in  bed;  that  he  then  immediately  put  his  arm  out  of  bed, 
and  laid  hold  of  her  arm,  and  said  something  she  does  not  now  recollect 
and  looked  her  in  the  face,  on  which  she  begged  his  pardon,  being  flur- 
ried, and  immediately  left  the  room:  That  Mrs.  Forster  had  not  then 
arrived  from  Southampton,  and  that  soon  after  Christmas,  she  was  direct- 
ed by  Mrs.  Forster  to  go  to  clean  a  house  at  Englefield  Green,  where 
they  afterwards  resided,  which  she  did.  It  was  a  ready  furnished  house, 
but  no  person  then  resident  in  it,  and  Mrs.  Forster,  said,  Mr.  Forster 
said  she  must  go  there,  and  she  went  and  slept  there  alone  for  about  a 
fortnight;  and  about  three  o'clock  in  the  afternoon  of  a  Sunday,  during 
that  time,  Mr.  Forster  came  to  the  house  alone,  and  the  deponent  went 
over  the  house  with  him,  taking  an  account  of  the  furniture;  and  that, 
in  the  last  room  they  went  into,  no  other  person  beine  in  the  said  room, 
he  tempted  her,  and  said  to  her,  'Did  not  you  come  mto  the  world  for 
the  use  of  men?'  and  she  said  to  him,  <  It  was  a  sin;  that  he  had  a  wife; 
that  she  was  a  poor  girl,  and  what  would  become  of  her?'  That  he  said, 
<  What  is  matrimony?  a  man  with  a  black  gown  preaching  before  you, 
that  is  nothing;  that  he  wondered  such  a  girl  could  withstand  such  tempt- 
ations;' and  said,  <  I  hope  you  will  consider  of  it'  To  which  she  said, 
<I  hope  you  will.'  And  he  then  left  her:  That  about  a  week  afterwards 
she  returned  to  Egham  house,  and  about  five  days  afterwards,  he  came 
into  his  dressing  room,  where  she  was  cleaning  the  stove,  and  as  she 
was  going  out  of  the  room,  he  laid  hold  of  her,  and  said,  <  Have  you 
considered?'  to  which  she  replied, '  Sir,  if  I  have  not  considered,  I  hope 
you  have,'  and  immediately  left  him.  And  afterwards,  on  the  same  day, 
up  stairs,  he  asked  her  if  she  had  no  victuals  in  the  house,  and  gave  her 
two  half  guineas;  and  the  witness  being  asked,  agreeably  to  the  contents  ^' 
of  the  allegation,  whether  he  had  carnal  knowledge  of  her?  says,  she  is  ' 
ready  to  answer  every  thing  fair,  but  such  questions  as  that  she  does  not 
choose  to  answer." 

.   Taking  the  witness  to  have  spoken  true,  it  is  a  decisive  proof  of  cor-  - 
rupt  inclinations  and  endeavours  on  the  part  of  Mr.  Forster;  and  I  see 
in  it  enough  to  induce  me  to  infer,  that  there  was  no  absolute  want  of 

(a)  So  under  the  laex  Julia  **  Qa«  res  potest  et  riruin  dunnsre,  non  rem  ob  eompen- 
sstionem  mutui  crimiiiis  inter  utrosque  communicsre."  Big.  L.  48.  Tit  5.  13.  %  5. 
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f^f>(^  corrupt  inclination  in  her,  and  moral  conviction  would  not  hesitate  to 
f  draw  the  conclusion,  however  legal  reasoning  might  be  compelled  to  pause. 
The  same  witness  goes  on  to  say,  <^  that  about  six  years  ago,  she  be-" 
ing  then  a  married  woman,  with  a  child  in  her  arms,  met  Mr.  Forster, 
and  told  him,  on  his  noticing  her,  that  she  heard  he  wanted  somebody 
to  clean  the  house,  and  she  should  be  glad  to  come  and  do  his  work; 
arid  he  appointed  her  at  four  oclock  the  next  day,  when  she  went,  and 
accompanied  him  to  the  different  rooms,  where  he  told  her  to  follow 
him,  and  said  he  would  tell  her  what  she  should  do,  and  he  turned  down 
the  bed-clothes,  and  desired  her  to  mind  all  the  beds,  and  particularly 
in  the  yellow  room,  where  he  gave  her  half  a  guinea. '^  And  the  wit- 
ness being  again  asked,  <^  whether  he  had  not  thdn,  and  frequently,  car- 
nal knowledge  of  her?''  replied  as  before,  <^  that  she  does  not  choose  to 
answer."  He  asked  her,  if  she  could  recommend  him  to  any  body,  she 
says  ^e  could  not 

^.^^.  Thus  stands  the^^evidence  ^f  this  witness,  leading  to  a  conclusion, 

V /j       which  every  man's  private  conviction ^must  draw,  even  if  it  presented    -    » 
*^»      itself  singly;  but  it  derives '^confirmation  strong^from  proofs  furnished  i^*^* 

//.  X^l\^  by  other  females,  on  whom  similar  attempts  have  been  made  in  a  course 
of  conduct  familiar  and  habitual  in  this  person. 

Ann  Slark,  who  is  a  nursery  maid,  says,  <^that  about  nine  years  ago, 
the  family,  who  were  all  at  Bath,  went  out,  but  Mr.  Forster  would  not 
go  with  them,  and  he  did  not;  but  the  witness  being  in  the  act  of  warm- 
ing his  be(]^at  night,  he  came  from  an  adjoining  room  undressed  and  in 
his  shirt,  and  said  he  would  kiss  her,  on  which  she  screamed  out  and 
ran  away."  An  attempt  certainly  of  great  indecency  in  the  master  and 
father  of  a  family. 

The  next  witness  is  Sarah  Walker,  who  has  been  examined  as  well 
by  the  husband  as  by  Mrs.  Forster. — She  says,  <<  that  on  a  day  when 
her  mistress  was  out,  she  being  in  her  said  mistress's  bed-room,  was 
desirj&d  by  Mrs.  Forster  to  go  with  him  into  a  room  up  stairs  to  look  at 
some  curtains,  in  which  room  there  were  several  spare  beds,  and  she^ 
not  suspecting  his  intention,  went,?and  after  having  opened  and  looked  at 
some  spare  furniture,  he  took  hold  of  her  by  the  shoulders,  and  endea- 
voured to  throw  her  down  on  the  beds;  that  she  ^struggled  very  much 
with  him,  and  having  also  hurt  his  arms  by  pinching  him,  prevented 
his  throwing  her  down;  and,  having  disengaged  herself,  she  said  she 
would  tell  Mrs.  Forster  of  his  conduct,  which  he  begged  she  would  not, 
and  promised  never  to  take  liberties  with  her  again;  and  she  says,  she 
has  no  doubt  it  was  his  intention  to  have  committed  adultery  with  her, 
if  he  could  have  prevailed  upon  her." 

Another  young  woman  says,  '^that  when  she  first  went  to  live  in  his 
service,  about  two  months  after  Mrs.  Forster  went  to  Franc^,  she  took 
some  water  into  his  library  to  wash  his  feet;  upon  which  he  locked  the 
door,  and  said  he  would  not  let  her  go,  unless  she  would  promise  to  let 
him  into  her  bed-room  at  night;  and  when  she  had  retired  to. her  room, 
which  she  locked,  heard  him  knock  at  the  door,  and  he  said,  she  had 
promised  to  admit  him,  to  which  she  replied,  that  she  did  not  mean  it, 
and  he  continued  at  the  door  nearly  half  an  hour:  and  afterwards  at  an- 
other time,  he  held  out  his  hand  to  her  with  money,  which  she  struck 
away,  and  beat  out  of  his  hand,  saying,  she  neither  wanted  him  or  his 
money." 

In  these  cases  I  am  to  understand  that  he  failed  in  his  endeavours; 
but  failed  from  no  want  of  purpose  or  activity  on  his  own  part,  but  from 


>^3^L^ 
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an  honeat  and  powerful  resistance  on  the  other.    These  instances  there- 
fore furnish  a  strong  corroboration  to  the  conclusion  to  be  drawn  from 
the  other  case,  where  it  is  evident  that  no  such  resistance  was  to  be  ap- 
prehended, and  where  the  conquest,  by  such  arguments,  and  solicita- 
tions, and  bribes,  and  his  bodily  force,  all  of  which  were  used,  must  be 
presumed  to  be  easy.     But  «yen  if  no  such  definitive  presumption  at>-  ^^^ 
tached,  I  should  be  inclined  to  hold  that  the  general  conduct  of  the  bus-  /  ^ 
band,  as  shown,  is  quite  sufficient  to  support  a  plea  in  bar,  though  not^^*^' 
sufficient  to  support  an  original  accusation  of  adultery.     For  it  is  aprin-  3f^3  o  L 
ciple  that  runs  tiirough  a  variety  of  cases,  that  many  things  are  good  for 
the  one  purpose,  though  deficient  for  the  other.     The  husband,  who  en- 
ters the  Court  with  a  criminal  imputation  on  the  conduct  of  his  wife^ 
must  purge  his  own  conduct  of  all  reasonable  imputation  of  the  same  na- 
ture; and,  if  he  complains  of  her  impurities,  must  be  untainted  by  any     *     . 
gross  impurities  of  his  own.     It  is  a  satisfaction  to  find  this  doctrine,  in  Sri'^A* 
the  case  alluded  to  of  Lord  Leicester  and  Lady  Leicester,  laid  down:  by  ^  ^  ^r. 
the  able  person  who  then  presided  in  the  Court  of  Arches,  the  elder  Dr. 
Bettesworth.     In  an  accurate  note  of  his  judgment,  I  find  it  expressly 
laid  down,  ^Uhat  where  adultery  was  pleaded,  by  way  of  recrimmatioo 
only,  to  bar,  it  was  not  necessary  to  prove  such  strong  facts  against  the 
plaintiff,  as  would  be  required  to  convict  the  other  party  in  a  suit  for  di- 
vorce^ for,  to  obtain  a  sentence  of  divorce,  the  husband  must  have  a 
pure  character.'' 

Let  me  apply  this  observation  to  the  present  case.     Here  is  a  woman 
for  ten  years  acting  irreproachably;  exemplary  in  her  conduct  as  a  wife  . 
and  a  mother,  and  who,  after  cross  neglect  and  gross  provocation  on  the 
part  of  the  husband,  fiJls  at  last  a  victim  to  the  arts  of  a  seducer.     In 
the  mean  time,  what  has  been  the  behaviour  of  the  husband?    Planting 
corruption  most  sedulously  all  around  him, — ^soliciting  the  chastity  oi 
his  female  servants,  by  every  art  of  profligacy  that  he  could  apply, — 
converting  his  own  house  into  a  brothel,  and  even  engaging  these  fe- 
males in  the  employment  of  finding  for  him  other  objects  of  his  crimi-     /  ^ 
nal  gratifications.     Surely  this  is  not  the  man  who  can  call  out,  in  a.*/- y. 
court  of  justice,  against  tii^  unfortunate  delinquency  of  his  wife:  He>A*2^< 
cannot- be  listened  to  on  any  such  complaint 

After  what  I  have  said  upon  this  point,  it  is  unnecessary  for  me  to  y/^\  j  ^^ 
travel  much  into  other  parts  of  the  case.  Upon  his  geneial  treatment^  '  A 
of  his  wife,  I  will  content  myself  with  stating  the  deposition  of  Mr.  ! 

Stephenson,  a  man  at  a  grave  time  of  life,  in  a  grave  profession,  being  I 

the  medical  attendant  on  the  family,  and  having  nothing  to  prevent  him 
from  making  his  observations  in  the  most  dispassionate  manner.     His 
account  is  this,  <<  That  she  was  a  very  pleasing  and  agreeable  womany      ^ 
and,  as  far  as  he  ever  saw  or  observed,  always  behaved  with  as  great 
propriety  and  tenderness  towards  her  husband  and  children,  as  a  man 
would  wish  to  see; — ^that  Mr.  Forster  treated  her  with  great  indifference 
and  inattention,  not  to  be  expected  by  a  young  handsome  woman,  as  V  X' 
Mrs.  Forster  was,  every  way  qnalified  to  make  an  agreeable  companion 
to  a  man  who  treated  her  with  affection; — ^that,  in  1785,  he  learnt,  in  V  ' ' 
consequence  of  a  t|uestion  he  necessarily  put  to  Mrs.  Forster,  that  Mr. 
Forster  had  with^wn  himself  from  her  bed,  at  which  time  she  ap- 
peared to  him  to  behave  with  great  propriety ;  and  he  knows  of  no  cause 
or  provocation  for  his  so  withdrawing  himself. '^ 
^^     Most  certainly,  what  Dr.  Harris  has  said  is  true^  <^  that  the  duty  of  3  ^^  y, 
'  matrimonial  intercourse  ^'cannot  be  compelled  by  this  Court,  though  ma- 


364  FORSTER  V.  FORSTER.  1790« 

trimoniil  cohabitation  may.''  This  species  of  malicious  desertion  is  a 
ground  of  divorce  in  some  countries, — certainly  not  so  A^re^^and  still 
less  will  it  justify  a  wife,  in  a  resort  to  unlawful  pleasures,  that  lawful 
ones  are  withdrawn.  It  is  not  however  to  be  considered  as  a  matter 
perfectly  light  in  the  behavior  of  a  complaining  husband,  that  he  has 

'M.M^ .withdrawn  himself  without  cause,  and  without  consent,  from  the  dis- 
charge of  duties  that  belong  to  the  very  institution  of  marriage;  and  if 
he  has  so  done,  he  ought  to  feel  less  surprise,  if  consequences  of  human 
.         infirmity  should  ensue. 

'*rli3 ^  i  I  bave  to  observe  likewise,  that  his  marital  conduct  is,  in  the  present 
instance,  in  the  highest  degree  inofficious.  A  husband  is  expected  by 
the  law  to  pay  a  due  attention  to  the  behaviour  of  his  "wife,  and  to  give 
her  the  benefit  of  some  superintendance,  where  she  is  placed  in  danger- 
ous situations.^  He  sends  her  to  Lisle,  a  French  garrison  town,  amongst 
French  officers  living  with  the  known  profligacy  of  that  profession  in 
that  country,  and  the  resort  of  dissolute  persons  both  of  our  own  and 
other  countries.  He  had  a  confidence,  it  is  said,  in  the  discretion  of 
friends,  whom  he  placed  about  her;  and  of  those  friends,  Mr.  Mussell, 
who  was  one,  does  not  appear  to  be  entitled  to  any  high  panegyric  on 
account  of  his  attention  to  her  conduct  This  clearly  appears  from  her 
own  letters,  that  she  was  the  object  of  criminal  pursuits.  Mr.  Forster 
is  made  acquainted  with  the  amorous  billets  which  she  had  received 
from  the  Monsieurs,  as-  they  are  called.  One  of  her  letters  speaks  of 
an  attack  almost  by  force;  still  Mr.  Forster  does  not  think  it  necessary 
to  repair  to  her,  but  lingers  two  months  in  England,  though  such  attempts 
of  French  gallantry  upon  his  wife  had  become  matters  of  general  con- 
versation, and  even  of  general  merriment,  in  which  he  was  not  indis- 
posed to  join  unreservedly.  It'would  lead  to  a  suspicion  that  events, 
which  have  unfortunately  been  produced,  were  the  very  events  intended 
to  be  produced.  At  any  rate,  there  is  a  want  of  that  delicate  sensibility, 
of  that  prudent  'attention,  of  that  honest  caution,  which  belong  to  the 
character  of  a  husband.  A  Court  of  Justice  is  not  the  first  place  in  which 
that  sensibility  should  be  shown. 

The  verdict  has  been  little  alluded  to;  and  I  only  observe,  the  rate  of 
damages  given  by  the  Court  cannot  be  accounted  for,  on  the  common 
grounds  on  which  very  small  damages  are  sometimes  given:  They  are 
given  here  for  the  stigmatizing  purpose--*to  establish  the  fact,  but  to 
establish  the  fact  to  be  no  injury  to  the  individual  who  presumes  to  com- 
plain of  it 

The  case  will  probably  travel  to  places  where  it  will  receive  decisions 
from  superior  authorities,  possessing  superior  lights.  It  is  my  duty  to 
form  my  present  judgment  upon  my  own  view  of  the  case,  and  certain- 
ly not  without  an  anticipation,  that  the  same  view  witTbe  entertained  of 
it  by  all  who  may  have  occasion  to  consider  it  hereafter.  If  I  am  mis- 
taken in  that,  it  will  become  my  duty  to  conclude  that  I  have  formed 
an  erroneous  judgment  [upon  its  real  merits.  But  I  have  the  satisfac- 
tion of  thinking  that  I  pronounce  at  least  an  honest  judgment,  in  de- 
claring, that  this  party  had  no  right  to  institute  this  suit,  and  tihat  his 
wife  is  dismissed  from  all  further  attendance  in  this  Court 


In  this  case  an  appeal  was  prosecuted  to  the  Court  of  Arches,  in 
which  two  further  allegations  were  admitted  on  the  part  of  the  husband. 
An  appeal  was  afterwards  interposed  on  the  part  of  the  wife  from  an 
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interlocutory  order  of  that  Court,  to  the  Court  of  Delegates,  in  which  a 
further  allegation  on  her  part  was  admitted.  On  the  final  hearing,  6ih 
July  1797,  the  wife  was  dismissed  from  the  original  citatipn,  and  all 
further  observance  of  justice; 


The  DUKE  of  PORTLAND  v.  BINGHAM.— p.  157. 

Licence  to  preiush  in  Quebec  ch^>el  in  Uary-le-bone,  not  allowed  to  be  impeached, 
by  proceedings  on  the  part  of  the  Impropriator,  in  a  civil  suit— ^  not  showing  an  in- 
terest that  would  entitle  him  to  maintain  such  a  suit. 


The  Office  of  the  Judge  promoted  by  ' 
HUTCHINS  V.  DENZILOE  and  LOVELAND— p.  170. 

Proceedings  against  a  Churchwarden,  for  interfering  to  obstruct  and  prohibit  the  form 
of  singing,  &c.  which  had  been  authorized  by  the  Minister,  sustained. 

Question  of  practice.— Whether  on  a  citation  to  appear  on  a  day  fixed,  and  recehre  at' 
Hdes^  Sec.  the  person  is  entitled  to  demand  that  the  artides  shall  be  delivered  on  th« 
first  Court-day*  or  that  otherwise  be  should  be  dismissed. — ^Not  so  held. 


The  Office  of  the  Judge  promoted  by 
HUTCHINGSv.  DENZILOE— p.  181. 

Proceedings  under  the  stat  5,  6  Edw.  6.  ch.  4.  s.  1.  [for  qttarrdHng^  chiding,  or  hrawU 
ingf}  must  be  supported  by  <toa  witnesses  on  the  specific  charge.— Dismissed, 


PRITCHARD  y.  DALBY.— p.  186. 

Misnomei^— how  conndered.*-Averment  of  the  party»  as  to  hb  true  name,  required,  and 

binding  on  him. 

<    This  was  a  question  of  practice^  as  to  the  effect  of  a  misnomer,  and 
the  effect  of  the  averment  of  the  party,  as  to  his  true  name. 

In  this  case,  a  citation  had  issued  against  Sarah  Dalby,  in  a  suit  of 
defamation,  on  which  an  appearance  was  given  under  protest,  alleging 
her  true  name  to  be  Dolby.  The  usual  assignation  was  made,  that  the 
objection  should  be  argued,  on  petition  of  both  Proctors,  the  following 
Court.  But,  on  the  next  Court-day,  after  the  cause  had  been  further 
continued,  during  the  sitting  of  the  Court,  the  Proctor  for  Mrs.  Dalby 
alleged  the  name  of  the  person  cited  to  be  Sarah  Austin,  and  prayed  to 
be  dismissed.     In  reply  to  this  averment,  it  was  argued,  that  on  an  ob- 

{'ection  of  misnomer,  the  party  must  plead  the  true  name,  and  will  be 
leld  by  that  allegation;  and  cases  were  cited,  in  which  that  rule  had 
been  held  strictly  at  common  law.  (a)  On  the  other  side  it  was  said,  that 
th^  Court  would  relieve  the  party  from  the  mistake  of  his  Proctor,  in  any 

(a)  The  Queen  «.  Stedman,  3d  Lord*  Raymond,  p.  1307. 
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0tage  of  the  proceedings^  and  that  she  was  at  liberty  to  rary  the  protest, 
till  it^came  before  the  Court  for  decision^  as  the  party  could  only  be 
bound  by  actual  appearance. 

Judgment. 

Sir  William  Scott. 

In  my  opinion  this  protest  cannot  be  sustained.  It  is  within  the  re- 
collection of  the  Court,  that,  on  the  first  allegation  of  misnomer,  it  had 
intimated  that  it  was  not  a  material  variation,  but  apparently  the  same 
name;  it  however  allowed  the  objection  to  be  argued  on  petition.  It  is 
now  alleged  that  the  true  name  is  Sarah  Austin;  but  whoever  alleges  a 
misnomer  is  bound  to  assign  the  true  name  by  which  he  means  to  abide, 
and  against  which  hejshall  not  be  at  liberty  to  aver,  for^  without  such  a 
limitation,  the  other  party  might  be  carried  on  for  ever. 

When  a  person  appears,  it  may  morally  justify  the  presumption  that 
he  is  the  party  int^ided;  the  law,  however,  allows  the  benefit  of  the 
exception,  as  to  the  validity  of  the  citation,  but  under  the  condition  be- 
fore mentioned.  The  material  question  is,  how  the  mistake  originated: 
Upon  that  question,  the  Court  must  presume  that  the  Proctor  would  not 
make  that  averment  without  authority;  it  must  therefore  be  considered 
to  be  the  act  of  the  party.  It  may  be  true,  that  a  Proctor  may  intro- 
duce new  matter  on  his  protest,  but  not  such  as  is  inconsistent  with  a 
former  allegation.  I  thiok,  therefore,  that  the  attempt,  which  has  been 
made  to  delay  these  proceedings,  on  this  last  objection,  is  improper,  and 
that  the  protest  must  be  over-ruled. 


GROVES  and  WRIGHT  v.  The  RECTOR,  PARISHIONERS,  and 
INHABITANTS  of  HORNSEY,  &c.  &c.— p.  188. 

Fitculty  for  erecting:  a  gallery,  for  the  accommodation  of  the  increased  population  of  the 
pariah,  granted.— Objections  on  the  part  of  certMn  parishioners  oyer-ruled. 


The  CHURCHWARDENS  of  Saint  JOHN'S,  MARGATE,  v.  The 
PARISHIONERS,  VICAR,  and  INHABITANTS  of  the  Same.— 
p.  198. 

Faculty  for  accepting  lind"<eredtiag  an  Or|pii,  offered  to  Parish  Church  of  St  John's, 
Margater-grante^  without  clause  i^nst  future  expenses  bein^  charged  to  the  Pa- 
~~'~    ObjectioBt  OB  ^he  part  of  certain  Parisbioners,  oyer-niled. 


The  Office  of  the  Judge  promoted  by 
MAIDMAN  V.  MALPAS.— p.  205. 

Proceedings  promoted  by  the  Bector  of  the  Parish*  against  a  person  for  erecting  a 
mouament  m  the  Church  without  a  Facrolty.— Sustained* 


.    1  Haggard's  G.  R.  216, 


367 


BOWZER,  as  Guardian  of  his  SON,  ▼.  RIGEETTS,  falsely  calling 

herself  BOWZER.— p.  813. 

In  nullity  of  tburia^  by  reason  of  minorityy  At  the  suit  of  the  Father*  a  prayer,  on 
the  part  of  the  wife,  **  that  the  Iftinor,  now  of  age,  mij^ht  be  called  to  declare,  whe- 
^er  he  would  cany  on  the  suit,  or  that  othervrise  she  nugfat  be  diamiMed." — ^Not  sus- 
tained. 


^Ji,  ^/j  .  LINDO,  by  her  Guardian,  v.  BELISARIO.— p.  «16. 

^CrjCf^r^yt^djKy  of  Jewish  Marriage,  tried  by  eridence  of  the  Laws  of  the  Jews,  as  in 
*    *  Foreign  Marriage. — ^The  asserted  Marriage  held  invalid. 


SS^s 


of 


y. 


This  was  a  case  of  jactitation  of  marriage,  brought  for  the  purpose 
of  trying  the  validity  of  a  marriage,  according  to  the  Jewish  ntes;  in- 
stituted by  the  wife  against  the  asserted  husband. 

Judgment. 

Sib  William  Scctt- 

This  is  a  case  which  comes  before  this  Court  by  the  direction  of  the 
Lord  Chancellor.  Under  the  sanction  of  that  high  authority  I  chall  cer- 
tainly apply  myself  closely  to  the  investigation  of  the  question,  though 
otherwise  I  should  have  entertained  considerable  doubt,  if  not  on  the 
jurisdiction  itself,  at  least  upon  the  propriety  of  exercising  it  in  this  case. 
The  Ecclesiastical  Court  has  an  undoubted  jurisdiction  upon  the  general 
law  of  marriage,  so  far  as  the  legality  of  that  contract  is  constituted  by 
the  law  of  this  country.  It  also  examines  questions  of  foreign  mar- 
riages, in  cases  of  British  subjects,  and  sometimes  of  aliens;  and  it  does 
this  from  necessity,  in  order  to  prevent  a  failure  of  justice;  and  with  the 
satisfaction  of  knowing,  that  the  principles,  which  regulate  English  mar- 
riages, are  such  as  are  also  generally  applicable  to  marriages  of  foreign 
Christian  countries;  the  marriage  law  of  Europe  being  founded  on  the 
same  general  principles,  and  having  for  its  basis  the  ancient  canon  law; 
so  that  there  is  not  much  danger  that  the  Court  can  proceed  wrongly  on 
such  general  principles,  and  on  such  a  basis.  This  is  a  question  of  mar- 
riage of  a  Very  different  kind-*between  persons  governed  by  a  peculiar 
law  of  their  own,  and  administered,  to  a  certain  degree,  by  a(a)  juris- 

(«)  On  the  state  of  the  Jews  in  this  country,  see  Seklen,  Sd  vol.  p.  1459.  Mo]loy,fib. 
3.  ch.  6.  1  Atkyns,  p.  41.  and  a  pamphlet,  **  Whether  a  Jew  might  hold  lands,"  A.  D. 
1753,  &c.  They  appear  to  have  been  brought  here  in  considerable  numbers  by  William 
I.  from  Rouen,  1070.  The  were  considered  as  merchant  strangers,  and  were  allowed 
to  have  medieiQitm  Ungum  Judanrumt  1  Edw.  1.  Selden,  3d  vol.  p.  1460.  They  had 
also  the  power  of  exeommunieiUing  their  own  members. — Special  Justices  were  ap« 
pmnted  **  ad  euttodiam  JudsMntm,"  whose  decisions,  in  eerttdn  eaie$f  were  secundum 
legem  et  conaueludinem  Judaiemi,  -  Selden,  ib.  Molloy,  ib.  They  lived  as  bondmen  of 
the  kings,  and  under  special  protection,  regulations,  and  exemptions,  till  they  were 
banished,  31st  August  1390.  They  did  not  appear  again  in  this  kingdom  as  a  distinct 
body  tin  the  time  of  Charles  If.  They  had  petitioned  in  1684  to  be  allowed  to  retuni^ 
and  enjoy  their  religton(a);  and  the  cjuestion  was  much  agitated,  but  nothing  was  done. 
On  the  Restoration,  Charles  II.  promised  them  protection  and  the  use  of  their  religion, 
and  an  Order  of  Council  issued  to  that  effect. (o) 

Many  Jews  obtained  Letters  of  Denization  during  that  reign.  They  were  not  (as  ii 
it  beUeved)  mentioned  in  the  exceptions  in  the  Marriage  Acts  as  projected  in  the  reign  of 


(a)  See  Appeadix,  No.  1. 


(b)  See  Appendix,  No.  S. 
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diction  established  among  themselves — a  jurisdiction  competent  to  de- 
cide upon  questions  of  this  nature  with  peculiar  advantage/  and  with 
su£Bcient  authority.  It  would,  therefore,  have  been  a  matter  of  grave 
consideration  with  me,  if  the  question  had  been  brought  in  the  ordinary 
way,  and  without  any  such  recommendation; — whether  it  would  not 
have  been  referred  more  conveniently  to  that  tribunal  to  which  I  have 
alluded;  for  I  cannot  but  be  sensible,  that  in  applying  the  general  prin- 
ciples of  the  law  of  marriage  to  this  case,  I  may  be  adopting  rules  that 
are  not  duly  founded,  and  which  may  prove  highly  inexpedient.  On  the 
other  hand,  if  I  am  to  apply  the  peculiar  principles  of  the  Jewish  law, 
which  I  conceive  is  the  obligation  imposed  upon  me,  I  may  run  the 
hazard  of  mistaking  those  principles,  having  a  very  moderate  knowledge 
of  that  law.  I  feel  also  the  weight  of  the  consideration,  that  a  decision 
on  the  present  question  may  affect  a  very  numerous  and  respectable  body 
of  people.  Under  this  responsibility  I  repeat  that  nothing  but  my  re- 
spect for  the  high  authority  which  has  prescribed  this  duty,  would  have 
induced  me  willingly  to  undertake  it  Being,  however,  under  the  ne- 
cessity of  addressing  myself  to  it,  I  shall  take  care  to  use  every  caution 
respecting  the  means,  of  information,  and  the  manner  of  applying  it, 
that  my  judgment  can  suggest:  Under  these  observations  I  proceed  to 
consider  the  particular  question  that  is  thus  brought  before  me. 

A  libel  has  been  given  charging  *^  that  Mr.  Belisario  has  boasted  of  a 
marriage  which  is  not  good  and  valid  in  law.''  He  has  admitted  the 
fact  of  jactitation,  and,  at  the  same  time  he  asserts,  as  he  has  a  right  to 
do,  the  factum  of  the  marriage,  and  its  validity.  The  factum  of  mar- 
riage, I  presume,  was  not  the  principal  subject  of  reference,  from  the 
high  authority  to  which  I  have  alluded;  for,  if  that  had  been  the  ques- 
tion, it  would  have  been  referred  probably  to  another  mode  of  inquiry, 
on  an  issue  directed  to  a  jury,  who  would  have  been  more  capable  .of 
examining  it  than  this  Court  However,  the  factum  comes  before  me; 
and  I  cannot  help  observing,  that  this  part  of  the  question  has  been 
rather  singularly  introduced.  Th^  libel  stated  the  jactitation.  An  al- 
legation was  then  siven  in,  on  the  part  of  the  defendant,  stating  the 
general  law  of  the  Jews,  and  asserting  the  factum  of  marriage  agreea- 
bly to  it,  on  which  he  relied,  as  beins  a  complete  marriage.  In  answer 
to  that,  another  allegation  has  been  ^iven  in  on  the  part  of  Miss  Lindo, 
reciting  what  had  been  stated  to  be  the  law,  and  denying  that  such 
ceremony  does  constitute  marriage,  **  but  only  a  betrothing,^* — It  pro- 
ceeds in  the  second  article  to  recite  the  factum,  as  alleged  in  the  four- 
teenth article  of  the  husband's  plea,  which  is  agreeable  to  the  cere- 
mony as  before  described,  and  denies  that  it  did  even  constitute  ^'a. 
complete  betrotfiment.** 

It  appeared  inconsistent,  I  own,  that  the  first  article  of  the  responsive 
allegation  should  admit  the  ceremony  of  giving  the  ring  in  the  presence 
of  witnesses,  and  accompanied  with  certain  words,  to  be  a  betrothment; 
and  that  the  second  article,  which  recites  the  same  ceremony  as  having 
actually  passed  between  the  parties,  should  allege  that  it  did  not  consti-* 
tute  a  betrothment.     There  followed  another  allegation  which  the  Court 

'Williftm  in.  though  Quakers  are:  but  they  were  included  in  the  same  exception  in  the 
Act  26  G.  2.  ch.  33.     Their  state  and  condition  having  recently  become  an  object  of 
public  attention  on  the  discussion  of  the  Act  26  G.  2.  ch.  26.  for  the  Naturalization  of 
Jewsy  which  passed  in  1753,  but  was  repealed  in  27  G.  2.  ch.  1. 1754. 
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did  not  admits  because  it  appeared  to  offer  no  new  information;  and 
though  it  may  be  singular  to  notice  what  has  been  rejected  by  the  Court, 
yet,  as  it  comes  out  on  the  interrogatories,  and  in  a  case  of  this  special 
nature,  which  calls  for  particular  attention  to  all  its  parts,  I  may  be  per- 
mitted to  make  some  observations  upon  it 

That  allegation  stated,  that  there  was  a  tribunal  among  the  Jews, 
composed  of  an  Archisynagogus  and  Assessors, — persons  of  competent 
learning  and  abilities  to  decide  their  matrimonial  questions;  that  they 
had  called  the  parties  before  them,  and,  on  deliberate  examination,  pro- 
nounced the  ceremony  in  question  to  be  a  doubtful  betrothment;  and 
that  the  asserted  married  woman,  in  this  case,  was  a  doubtful  betrothed. 
I  do  not  mean  to  impeach  that  sentence;  but,  according  to  our  notions, 
it  is  not  very  intelligible,  as  expressed.  Judges.ought  certainly  to  come, 
with  minds  open  to  all  doubts,  to  the  consideration  of  a  question;  in 
other  words,  they  must  not  yield  to  hasty  impressions,  but  they  must  ulti- 
mately decide  those  doubts;  since  it  is  the  business  of  judges  to  send  in- 
to the  world,  not  doubts,  but  decisions;  and  they  must  make  up  their 
minds  on  one  side  or  the  other,  on  the  balance  of  the  evidence  that  is 
before  them.  The  only  way,  in  which  I  could  reconcile  this  result  of 
their  deliberation,  to  any  mode  of  proceeding  familiar  to  us,  would  be 
to  compare  it  to  what  might  be  a  sentence  of  failure  of  proof,  in  our 
Ecclesiastical  Courts^  in  a  matrimonial  cause.  In  which  case,  we  well 
know,  that  such  decision  would  not  be  definitive,  according  to  the  rule 
of  the  canon  law,  '^nan  transit  aententia  in  rem  judicatam  contra 
tnatrimoniutn'y^  X.  2.  27.  7;  but  the  party  might  give  supplemental 
proof,  and  so  establish  the  marriage  in  subsequent  proceedings.  But  if 
the  law  is  otherwise  amongst  the  Jews,  as  I  have  understood,  this  can- 
not be  done;  and  I  cannot  think  that  this  mode  of  pleading  this  sentence 
has  been  the  most  proper,  because  it  should  have  been  alleged,  that  when 
the  judges  had  given  a  decision  of  doubtful  betrothment,  it  was,  in  fact, 
a  definitive  judgment  against  the  validity  of  that  betrothment  If  it  had 
been  so  pleaded,  this  Court  might  have  acted  upon  it,  and  have  thought 
itself  prec^jied  from  entering  into  any  further  examination  of  the  mar- 
riage. BX  without  some  such  conclusive  declaration,  in  the  ordinary 
acceptation  of  the  words,  and  without  the  assistance  of  any  technical  in- 
'  terpretation,  the  circumstance  that  it  appeared  doubtful  to  them,  was  a 
strong  reason  why  this  Court  should  proceed  in  the  investigation  of  it 
This  uourt,  therefore,  cannot  consider  the  report  of  that  tribunal,  even  if 
it  was  directly  before  it,  as  any  bar  to  the  present  enquiry  into  the  mat- 
ter of  fact,  whether  that,  which  they  held  to  be  doubtful,  is  a  certain 
and  existing  fact  or  not  Having  considered  that  subject,  I  must  say, 
that  1  do  not  entertain  doubts  upon  it 

.  It  appears  on  the  interrogatories,  that  the  doubts,  which  were  enter- 
tained by  that  tribunal,  were  founded  on  this,— *that  one  of  the  witnesses 
could  not  distinguish  which  of  the  two  young  women  present,  was  the 
person  supposed  to  have  been  married  by  the  ceremony  described.  A 
doubt  was  raised  as  to  the  identity;  but,  on  the  present  evidence,  there 
is  no  room  for  entertaining  any  doubt  on  that  point:  It  had  been  plead- 
ed in  the  allegation,  that  the  man  paid  his  addresses  to  the  lady  promot- 
ing this  suit,  and  she  admits  that  she  is  the  party. 

If  there  is  no  peculiar  rule  in  the  Jewish  law,  that  a  marriage  cannot 
be  established  in  point  of  fact,  if  one  of  the  witnesses  had  a  doubt  about 
the  identity,  (and  I  cannot  suppose  there  is  such  a  rule  as  it  has  not  been 
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pleaded),  I  am  certainly  not  concluded  by  that  sentence;  and,  upon  the 
present  evidence,  I  find  it  impossible  to  entertain  a  particle  of  doubt; 
that  a  factum  has  really  passed  between  these  two  parties.  That  factum, 
which,  according  to  one  statement,  constitutes  a  marriage,  but  according 
to  the  other,  only  a  betrothment  Upon  the  factum  no  doubt  remains; 
and  the  only  question  that  presents  itself  for  decision  is,  which  of  the 
two  descriptions,  betrothment  or  marriage,  is  entitled  to  be  considered 
as  the  true  leeal  character,  which  belongs  to  it. 

In  proceeding  to  consider  this  question,  it  will  of  course  be  necessary  to 
remove  all  circumstances  that  do  not  essentially  belong  to  it;  and  I  shall 
immediately  exclude  all  imputation  of  fraud,  because  no  such  imputation 
is  supported  by  the  evidence.  In  the  allegation,  the  Court  permitted 
sevenJ  circumstances  tp  be  pleaded,  because  it  was  not  then  known 
what  effect  the  peculiar  law  of  the  Jews  might  give  to  those  circumstances, 
— such  as  disparity  of  age,  and  of  fortune,  and  the  clandestinity  of  the 
engagement.  But  it  does  not  appear  that  all  the  circumstances  of  this 
case  as  proved,  taken  together,  can  be  held  to  compose  a  case,  which  I 
can  judicially  consider  as  a  case  of  fraud.  Such  disparity  of  age,  as  ex- 
ists in  the  present  case,  is  by  no  means  uncommon,  and  disparity  of 
fortune  is  by  no  means  demonstrative  of  fraud.  I  observe  likewise  there 
is  no  marked  disparity  between  the  families.  As  to  the  private  manner 
in  which  the  communication  was  carried  on,  it  is  a  sort  of  artifice  so 
much  used,  in  the  common  habits  of  mankind,  in  similar  cases,  that  if  I 
was  to  hold  that  to  be  material  enough  to  invalidate  a  marriage,  I  misht 
unhinge  no  small  number  of  marriages  in  the  kingdom.  This  objection 
is  the  less  to  be  regarded  in  this  case,  because  it  does  not  appear  that, 
by  the  laws  of  the  Jews,  the  consent  of  the  family  is  absolutely  neces- 
sary, and  therefore  privacy  is  of  the  less  importance. 

I  shall  next  dismiss  from  the  case  every  imputation  of  force;  for 
there  appears  to  have  been  as  perfect  a  correspondence  and  concur- 
rence of  inclination  as  possible.  The  letters,  which  have  been  exhibited, 
breathe  the  warmest  sentiments  of  affection  on  her  part;  and  though  she 
is  said  to  be  a  very  young  person,  she  is,  by  the  laws  of  tl|A  kingdom, 
as  well  as  by  the  Jewish  law,  supposed  capable  of  protecting  herself 
against  imposition  and  force,  and  competent  to  enter  into  any  matrimo- 
nial engagement  In  the  letters  written  after  the  ceremony  she  declares* 
herself  to  bd  his  wife;  and  I  observe,  in  the  petition  to  the  Lord  Chan- 
cellor, the  Guardians  represent  their  fears  that  a  marriage  will  very  soon 
take  place,  unless  the  authority  of  that  Court  is  interposed  to  prevent  it 
She  was  removed  under  the  care  of  her  brother  for  that  purpose,  and 
since  she  has  been  placed  under  the  protection  of  the  Court  of  Chancery, 
access  has  been  denied  to  the  asserted  husband  only  by  external  au- 
thority; and  there  is  no  evidence  of  any  force  being  attempted  upon  her: 
This  Court  therefore  considers  the  question  simply  as  a  question  of  law 
on  the  validity  of  the  marriage,  abstracting  all  suggestion  of  force  or 
fraud  in  the  person  against  whom  this  proceeding  is  instituted. 

The  factum  of  marriage  is  described  in  the  allegation,  and  has  under- 
mone  so  much  discussion,  that  it  is,  perhaps,  unnecessary  to  advert  to  it 
The  allegation,  after  pleading  the  letters,  goes  onto  describe  the  factum 
of  the  ceremony  to  this  effect:  *'  That  before  sunset,  and  between  eleven 
and  twelve  o'clock  in  the  morning  of  Friday  the  26th  day  t)f  July  1793, 
Esther  Mendes  Belisario,  then  Lindo,  thereby  mreaning  Esther  Lindo, 
spinster,  the  minor  in  this  cause,  went  to  and  met  Aaron  Mendes  Be- 
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lisario,  the  other  party  in  this  cause^  at  the  house  of  his  brother,  Jacob 
Mendes  Belisario,  in  Little  Bennet  Street,  for  the  performance  of  their 
marriage,  and  Abraham  Jacobs  and  Lyon  Cohen,  two  credible  persons 
of  the  Jewish  nation,  attended  at  the  said  house  to  be  present  at  the 
ceremony  thereof;  that  the  said  Aaron  Mendes  Belisario,  then  in  the 
presence  of  the  said  Abrahslm  Jacobs  and  Lyon  Cohen,  addressed  him- 
self to  the  said  EiSther  Mendes  Belisario,  then  Lindo,  thereby  meaning 
the  said  Esther  Lindo,  spinster,  the  minor  aforesaid,  in  the  words  or 
to  the  eflect  following:  <  Do  you  know,  that  by  taking  this  ring,  (mean- 
ing a  ring  which  he  then  produced  to  her),  you  become  my  wife?'  to 
which  she  ansviwred^  <  I  do.'  That  he  then  said  to  her,  '  Do  you  take 
this  ring  freely,  voluntarily,  and  without  force?'  to  which  she  answered, 
<  I  do;'  or  they,  the  said  Aaron  Mendes  Belisario,  and  Esther  Mendes 
Belisario,  then  expressed  themselves  in  words  to  that  very  effect;  and 
the  said  Aaron  Mendes  Belisario  immediately  thereupon,  in  the  presence 
of  the  persons  aforesaid,  delivered  to  and  placed  upon  the  fore-finger  of 
the  left  hand  of  the  said  Esther  Mendes  Belisario,  which  she  tendered 
to  him  for  that  purpose,  and  freely  and  voluntarily  accepted  and  receiv- 
ed the  said  ring,  and  at  the  same  time  repeated  to  her  eertain  words  in 
the  Hebrew  language." 

That  is  the  ceremony  which  is  described  to  have  passed,  and  is  proved 
to  have  passed  between  these  persons.  It  comes  then  more  to  a  ques- 
tion of  law.  On  one  side  it  is  asserted  that  this  is  a  complete  marriage, 
*-on  the  other  side,  it  is  alleged  that  it  is  not  a  marriage,  but  only  a 
betrothment;  and  they  proceed  to  state  that,  which,  if  true,  is  decisive 
of  the  whole  question,  that  the  ceremony  essential  to  constitute  effectual 
and  complete  matrimony  is  as  follows: — <<That  a  formal  contract  in  the 
Hebrew  language  must  be  entered  into  by  the  bridegroom  with  the 
bride,  according  to  the  formalities  and  rules  of  the  Congregation;  and 
such  contract  must  be  drawn  up  by  the  Priest,  and  be  sirned  by  the 
bridegroom;  be  entered  and  registered  in  a  eertain  book  kept  for  that 
purpose  by  the  Priest,  and  the  entry  must  be  signed  by  the  bridegroom 
and  other  two  witnesses,  which  being  done,  the  origiaal  contract  is  de- 
livered to  the  bride."  This  being  pleaded  to  be  the  eeremony  which 
constitutes  an  essential  and  valid  marriage,  it  would  follow,  that,  as 
nothiug  of  that  kind  has  passed,  there  is  an  end  of  this  pretended  mar- 
ria|;e  entirely,  if  the  law  is  proved  to  be  conformable  to  this  description 
of  it 

In  order  to  establish  that  proposition,  three  personft  are  produced, 
who  compose  the  judicial  synod,  called  the  Betiidin.  Some  observa- 
tions have  been  made  upon  the  character  of  those  persons,  but  without 
apparent  foundation;  and  I  am  inclined  to  treat  them  with  the  respect 
due  to  their  situations.  I  must,  however,  examine  in  what  manner  the 
proposition,  which  is  advanced  as  the  main  issue  of  this  cause,  is  proved; 
and  I  think  I  do  not  depart  from  that  civility  which  I  am  inclined  to 
show  them,  when  I  presume  to  think,  that,  from  not  perfectly  under- 
standing the  form  of  words  in  the  English  language,  or  from  other  causes 
of  that  kind,  there  appears  some  little  inconsistency  in  their  depositions. 

The  first  person  is  Mr.  Julian,  who  expresses  himself  nearly  in  the 
terms  of  the  allegation:  he  says,  ^^that  the  ceremony  essential  to,  and 
which  constitutes  an  effectual  valid  and  legal  marriage  amone  the  Jews, 
is, — that  a  formal  contract,  in  the  Hebrew  language,  must  l>e  entered 
into  by  the  bridegroom  with  the  bride,  according  to  the  rites  and  cere- 
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monies  of  the  JeWB,  and  the  rules  of  the  Jewish  congregation,  to  which 
the  parties  belong,  which  is  drawn  up  by  the  priest  or  minister  who 
marries  them,  and  must  be  signed  by  the  bridegroom  and  two  witnesses 
before  the  ceremony  of  marriage,  and  must  also  be  entered  and  regis- 
tered in  a  certain  book  kept  for  that  purpose  in  the  synagogue,  or  by  the 
priest  or  minister  of  such  congregation." 

According  to  this  opinion,  if  it  stopped  here,  the  position  would  be 
perfectly  correct  in  point  of  law;  but,  in  the  very  next  sentence,  I  find 
what  appears  to  me  to  be  rather  inconsistent;  for  it  goes  on  to  say,  <<  that  if 
a  Jew  and  Jewess  having  given  and  received  the  Kedushim,  the  Jew  was 
to  say,  in  the  presence  of  two  witnesses  respectively  Jews,  that  he  was 
going  to  have  connection  with  such  Jewess,  in  the  name  of  marriage, 
and  then  retired  and  had  such  knowledge  of  her,  it  would  be  a  good  and 
lawful  marriage  between  such  persons,  according  to  the  Jewish  law,  and 
would  be  so  pronounced  to  be  by  the  Bethdin.'^  Every  one  must  perceive 
that  this  is  inconsistent  with  what  had  been  said  before;  because  it  can- 
not be  essential  to  the  validity  of  the  marriage,  that  the  ceremonies 
described  above  should  have  passed,  when  it  is  in  the  next  sentence  de- 
clared, that  without  several  of  these  ceremonies,  a  legal,  valid,  and' 
effectual  marriage  may  take  place,  to  all  intents  and  purposes. 

The  next  witness  is  Mr.  Almosnino;  and  he  appears  to  be  rather 
more  familiarly  acquainted  with  the  force  and  meaning  of  English  terms; 
since,  in  the  original  deposition,  the  word  essential  is  corrected  and  al- 
tered for  the  word  customary;  and  all  that  be  ventures  to  say  is,  that 
the  customary  ceremony  is  that  described  in  the  allegation. 

Mr.  Delgado,  the  third  witness,  introduces  this  distinction.  He  says, 
<<that  the  ceremony  required  by  the  Mosaical  law  is  as  follows:"  He 
then  describes  it,  and  adds,  <<  It  is  not  required  by  the  law  of  Moses 
that  there  should  be  a  written  contract;  for  though  it  is  required  by  the 
Rabbinical  law,  it  is  not  essential;  and  if  a  Jew  and  Jewess  were  to  de- 
clare that  they  were,  going  to  retire,  for  the  purpose  above  described  by 
the  other  witness,  and  were  so  to  retire,  the  same  would  be  a  good  and 
valid  marriage,  although  no  ceremony  is  performed,  and  no  contract  en- 
tered into."  Then  I  think  we  have  established,  so  far  at  least,  that  the 
written  contract  is  ikot  essential;  we  have  it  completely  so  proved  by 
witnesses,  who  are  referred  to  as  above  all  exception,  and  who  speak 
not  only  with  knowledge,  but  with  authority,  on  this  subject  What  I 
infer  from  it  is,  that  Uiere  exists  among  the  Jews,  as  in  many  other 
communities  and  societies,  a  distinction  between  marriages  solemn  and 
unsolemn;  that  there  are  marriages  which  have  certain  solemnities  at- 
tached to  them,  for  the  purposes  of  public  notification,  and  for  the  com- 
plete satisfaction  of  the  civil  and  ecclesiastical  law,  although  not  neces- 
sary for  the  purpose  of  validity.  ' 

There  is  tdso  a  particular  exhibit  introduced,  to  which  the  Court  is 
inclined  to  pay  great  respect  and  attention;  being  a  certificate  signed  by 
a  person  who  was  himself  Archisynagogus,  and  by  two  assessors,  in 
which  the  opinion  of  these  persons  is  delivered  corresponding  with  that 
expressed  by  the  witnesses,  but  given  by  them  on  a  case  long  prior  to 
the  present  That  certificate  states  a  case  of  facts  like  the  present,  and 
declares  the  marriage. to  be  valid.     For  they  say,  <<In  conformity  to 

Jour  orders  given  to  us,  in  virtue  of  the  memorial  presented  to  you  by 
f  r.  Benjamm  Mendes  Henriques,  wherein  he  requested  that  the  con- 
tract of  marriage  shown  to  us,  bearing  date  the  ^4th  April,  in  the  year 
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1776,  should  be  examined  by  us,  that  we  might  determine  whether  the 
said  marriage  is  valid  according  to  our  holy  law,  and  whiether  the  chil- 
dren born  from  the  said  matrimony  are  held  as  legitimate  or  spurious? 
We  say,  that  the  said  contract  contains  a  narrative  of  the  Eedushim, 
which  the  said  requirant,  Benjamin  M6ndes  Henriques,  had  given,  in 
presence  of  two  witnesses,  unto  Rabbia  de  Matta  Henriques,  with  a  gold 
ring, saying  the  usual  words;  at  the  [fame  time  he  put  the  ring  on  her  finger, 
and  the  witnesses  declared  that  the  said  Benjamin  Mendes  Henriques 
ttnd  Rabbia  de  Matta  Henriques,  in  their  presence^  said,  that  they  made 
this  act  of  espousal  of  their  free  and  mutual  consent,  without  force  or 
compulsion,  and  the  said  parties  signed  that  declaration  in  presence  of 
the  said  witnesses,  who  likewise  signed  the  narrative  of  the  fact'' 

Now,  on  this  authority,  those  persons  pronounce  this  marriage  to  be 
valid,  and  that  the  woman  is  prohibited  from  marrying  again  with  any 
other  person,  notwithstanding  other  contracts  of  marriage  before  or  after 
the  Eedushim,  unless  after  legal  divorce,  and  that  children  bom  under 
that  marriage  are  legitimate,  &c.  But  they  go  on  to  observe:  <<But 
inasmuch  as  there  did  not  follow  to  the  Kedushim  the  nuptial  benedic- 
tion, which,  without  exception,  all  Israel  used;  and  also  as  the  said 
Benjamin  Mendes  Henriques  did  not  make  unto  his  wife  a  Eetuba  or 
marriage  contract,  ordained  and  established  by  the  law  of  Moses,  it  is 
certain  that  they  are  living  in  venial  sin,  but  not  criminal.^*  It  is 
clear,  I  think,  that  there  was  not  a  Eetuba,  nor  the  sacred  benedictions 
and  blessings,  yet  tke  marriage  was  held  to  be  good  and  valid. 

The  addition  that  the  parties  are  living  in  sin  veniatty  but  not  mms- 
nalfyf  has  been  pushed  too  far  in  argument,  when  it  is  contended  that 
the  parties  would  not  have  the  lawful  use  of  each  other's  persons  in  the 
way  of  marriage;  for,  I  conceive,  it  only  means  that  tliey  were  offend- 
ing against  the  orders  of  the  Church, — that  it  was  an  irregularity  simi- 
lar to  what  is  known  to  have  existed  in  the  books  of  the  canon  law, 
where  it  is  held  that  marriages,  though  clandestine  and  irregular,  are 
nevertheless  valid.  It  is  a  distinction  very  familiar  to  the  readers  of  the 
books  of  the  Canonists,  that  practices  and  acts,  frowned  upon  by  the 
Church  as  irregular,  and,  on  that  account,  partaking  of  the  nature  of 
sins  and  offences,  are  nevertheless  not  so  mortal  or  deadly,  as  not  to  be 
venial,  and  to  have  their  sinful  character  totally  removed,  by  subse- 
quent conformity  to  the  public  regulations.  The  sin  they  commit  is 
against  public  order,  but  will  have  no  effect  on  the  validity  of  the  mar- 
riage: and  it  is  to  be  inferred  that  these  parties,  in  the  performance  of 
the  personal  duties  of  marriage  towards  each  other,  are  not  doing  any 
thing  which  is  thought  inconsistent,  to  any  further  effect,  with  the  laws 
of  marriage. -*The  inquiry  then  is  narrowed  to  this  question,  whether 
what  was  done  in  the  present  case  was  sufficient  or  not?  It  being  prov- 
ed, that  the  whole  of  what  is  stated  in  the  allegation  to  be  essential  and 
necessary,  is  not  essential  and  necessary.  Was  then  enough  done  in 
this  case?  Before  I  examine  that  point,  I  will  venture  to  say  a  few 
words  on  the  nature  of  the  marriage  contract 

The  opinions  which  have  divided  the  world,  or  writers  at  least,  on^^^^^i 
this  subject,  are,  generally,  two.     It  is  held  by  some  persons  that  mar-     "" 
riage  is  a  contract  merely  civil — by  others,  that  it  is  a  sacred,  religious, 
and  spiritual  contract,  and  only  so  to  be  considered.     The  jurisdiction 
of  the  Ecclesiastical  Court  was  founded  on  ideas  of  this  last  described 
nature;  but  in  a  more  correct  view  of  this  subject^  I  conceive  that  nei- 
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ther  of  these  opinions  is  perfectly  accurate.  According  to  juster  notions 
of  the  nature  of  the  marriage  contract,  it  is  not  merely  either  a  civil  or 
religious  contract;  and,  at  the  present  time,  it  is  not  to  be  considered  as 
originally  and  simply  one  or  the  other.  It  is  a  contract  according  to  the 
\aw  of  nature,  antecedent  to  civil  institution,  and  which  may  take  place 
to  all  intents  and  purposes,  wherever  two  persons  of  difierent  sexes  en* 
gage,  by  mutual  contracts,  to  live  together.  Our  first  parents  lived  not 
in  political  society,  but  as  individuals,  without  the  regulation  of  any  in- 
stitutions of  that  kind.  It  is  hardly  necessary  to  enter  something  of  a 
protest  against  the  opinion,  if  any  such  opinion  exists,  that  a  mere  com- 
merce between  the  sexes  is  itself  marriage.  A  marriage  is  not  every 
casual  commerce;  nor  would  it  be  so  even  in  the  law  of  nature.  A  mere 
casual  commerce,  without  the  intention  of  cohabitation,  and  bringingup 
of  children,  would  not  constitute  marriage  under  any  supposition.  But 
when  two  persons  agree  to  have  that  commerce  for  the  procreation  and 
bringing  up  of  children,  and  for  such  lasting  cohabitation, — that,  in  a 
state  of  nature,  would  be  a  marriage,  and  in  the  absence  of  all  civil  and 
religious  institutes,  might  safely  be  presumed  to  be,  as  it  is  popularly 
called,  a  marriage  in  the  sight  of  God. 

It  has  been  made  a  question  how  long  the  cohabitation  must  continue 
by  the  law  of  nature,  whether  to  the  end  of  life? — Without  pursuing 
that  discussion,  it  is  enough  to  say  that  it  cannot  be  a  mere  casual  and 
temporary  commerce,  but  must  be  a  contract  at  least  extending  to  such 
purposes,  of  a  more  permanent  nature,  in  the  intention  of  the  parties.— 
The  contract,  thus  formed  in  the  state  of  nature,  is  adopted  as  a  contract 
of  the  greatest  importance  in  civil  institutions,  and  it  is  charged  with  a 
vast  Variety  of  obligations  merely  civil.  Rights  of  property  are  attached 
to  it,  on  very  different  principles,  in  different  countries.  In  some,  there 
is  a  communio  bonorum.  In  some,  each  retain  their  separate  property. 
By  our  law  it  is  vested  in  the  husband.  Marriage  may  be  good  inde- 
pendent of  any  considerations  of  property,  and  the  vinculum  Jidei  mhj 
well  subsist  without  them. 

In  most  countries  it  is  also  clothed  with  religious  rites,  even  in  rude 
societies,  (a)  as  well  as  in  those  which  are  more  distinguished  for  their 
civil  and  religious  institutions.  But  in  many  of  those  societies,  as  I  have 
had  occasion  to  observe,  they  may  be  irregular,  informal,  and  discoun* 
tenanced  on  that  account,— yet  not  invalidated.  Scotch  marriages  have 
been  mentioned. — ^The  rule  prevailed  in  all  times,  as  the  rule  of  the 
canon  law,  which  existed  in  this  country  and  in  Scotland,  till  other  civil 
regulations  interfered  in  this  country;  and  it  is  the  rule  which  prevails  in 
many  countries  of  the  world,  at  this  day,  that  a  mutual  engagement,  or 
betrothment,  is  a  good  marriage,  without  consummation,  according  to 
the  law  of  nature,  and  binds  the  parties  accordingly,  as  the  terms  of  oUier 
contracts  would  4o,  respecting  the  engagements  which  they  purport  to 
describe.  If  they  agree,  and  pledge  their  troth  to  resign  to  each  other 
the  use  of  their  persons,  for  the  purpose  of  raising  a  common  offspring, 
by  the  law  of  nature  that  is  complete.  It  is  not  necessary  that  actual  use 
and  possession  should  have  intervened  to  complete  the  vinculum  Jidei. 
The  vinculum  follows  on  the  contract,  without  consummation,  if  express- 
ed in  present  terms;  and  the  canon  law  itself,  with  all  its  attachments  to 

(a)  Hockmannus  de  Benedictioiic  Nuptivuin,  €•  2.  ••  3.    **  Non  minor  fuil  PagAno* 
rum  circa  conjugia  religio." 
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ecdesiadtical  forma,  adopts  this  view  of  the  subject,  as  is  well  described 
by  Swinburne  in  his  book*  on  Espousals,  where  he  says  <^that  it  is  a 
present  and  perfect  consent,  the  which  alone  maketh  matrimony,  without 
either  public  solemnization,  or  carnal  copulation,  for  neither  is  the  one 
nor  the  other,  the  essence  of  matrimony,  but  consent  only.''  (s.  4.) 

Now  the  ceremony  which  is  described  to  have  passed  in  the  present 
case,  would  certainly  be  a  complete  marriage  by  the  law  of  nature;  for, 
besides  verbal  declarations,  made  in  the  presence  of  two  witnesses,  there 
is  the  delivery  of  the  ring— a  form  which  has  found  its  way  into  the 
marriage  ceremonies  of  most  countries;  and  it  is  the  very  symbol  of 
marriage,  and  the  particular  act,  in  our  country,  that  gives  a  character  to 
the  whole  ceremony;  since  we  say  <^  with  this  ring  I  thee  wed."  There 
being  then  this  ceremony,  which  is  more  than  enough  by  the  law  of  na- 
ture, the  question  is  reduced  to  this,  whether  the  institutions  of  the  Jews 
hold  it  to  be  insufficient?  It  has  been  said  truly  that  the  law  of  Moses 
stands  very  much  on  the  law  of  qature;  for  that  it  has  not  prescribed 
any  formal  ceremony  of  marriage.  It  is  clear,  however,  that  there  are 
le^  institutions  to  which  the  Jews  adhere  in  practice,  and  which  I  must 
consider  as  having  the  force  and  effect  of  laws,  materially  bearing  upon 
the  present  question,  and  those  are  the  laws  derived  from  the  institutions 
of  the  Rabbles. 

Now  it  appears  that,  under  those  institutions,  a  distinction  exists  be- 
tween betrothment  and  marriage;  nearly  the  same  as  between  the 
sponaalia  and  nuptise  in  the  Christian  canon  law;  and  that  the  ceremony, 
fdleged  to  have  passed  in  this  case,  is  called  the  betrothmenty  and  not 
the  marriage.  A  distinction,  however,  of  that  sort  will  not  decide  the 
question,  because  it  may  be  little  more  than  nominal,  and  not  of  sub- 
stance; and  it  does  not  follow  that  because  there  is  such  a  distinction  in 
terms,  it  may  not  possess  the  very  essence  of  matrimony.  The  opinion 
of  the  learned  men  who  have  said  <^  that  it  is  only  a  betrothment,"  will 
not  decide  the  question  negatively;  and  I  must,  in  order  to  find  out  its 
real  character,  look  to  the  effect  produced  on  the  parties  by  this  act  of 
betrothing,  and  from  thence  I  must  judge,  as  well  as  I  can,  in  what  de- 
gree it  has  the  essential  features  and  character  of  real  matrimony. 

I  have  already  stated  the  difference  of  opinion,  in  the  depositions  of 
these  persons,  on  the^  necessity  of  a  full  ceremony  to  constitute  a  valid 
marriage.  There  is  also,  and  I  make  the  observation,  without  any  dis- 
respect to  their  judgment,  on  any  supposition  that  they  could  mean  to 
mislead  the  Court,  some  apparent  difference  of  opinion  on  the  effects  of 
Eedushim — ^that  is,  of  the  solemn  and  mutual  declarations  made,  in  He- 
brew terms,  at  the  delivery  of  the  ring.  Mr.  Julian  says,  ^^  that  the 
delivery  of  the  ring  is  part  of  the  ceremony  of  the  marriage,  which  is 
necessary  to  make  it  complete,  and  without  which  there  can  be  no  mar- 
riage.^'  According  to  him  then  it  is  a  necessary  part  of  the  marriage. 
— Mr.  Almosnino  says,  <^  that  such  Eedushim,  or  delivery  of  the  ring, 
does  not  constitute  an  effectual  or  valid  marriage  among  the  Jews, 
although  it  is  now  customary  that  the  ceremony  of  marriage  follows 
that  of  the  Eedushim  immediately,  if  it  had  not  previously  been  done." 
The  third  witness  consulted,  Mr.  Delgado,  concurs  with  the  first,  and 
says,  '<  that  it  is  an  essential  ceremony,  for  that  the  delivery  of  the 
ring  implies,  that  the  Jewess  has  accepted  the  same  as  her  price  for  which 
she  had  sold  or  dedicated  herself."  So  tliat  it  is  an  actual  sale  and  trans- 
fer, and  that  which  gives  the  husband  a  property  in  her  person.    They 
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ally  however,  agree  in  this  at  least,  that  without  Kediiriiim  and  the  ring, 
the  contract,  and  the  nuptial  benediction  of  the  seven  blessings,  amount 
to  nothing.  Then  the  matter  stands  thus,  according  to  the  opinion  of 
all  the  witnesses,  who  say  in  effect  that  Eedushim  is  an  essential  and 
indispensable  ceremony,  and  that  the  rest  without  it  will  not  constitute 
marriage:  since  they  all  say,  that  the  contract  and  benediction  without 
that  will  not  entitle  the  parties  to  live  together;  that  a  divorce  is  not  ne- 
cessary to  separate  them,  and  is  never  granted;  and,  therefore,  undoubt* 
edly,  we  have  got  so  far — that  it  is  an  essential  part  of  marriage.  I 
collect  this,  I  think,  from  the  opinions  of  all  these  persons,  from  two, 
absolutely  expressed,  and  by  implication  from  the  other. 

What  are  the  effects  of  Kedushim  then?  In  the  first  place,  the  woman 
cannot  marry  any  other  man — she  is  separated  from  all  mankind  as  the 
property  of  one  individual;  that  is  one  feature  of  the  matrimonial  con- 
tract, and  it  is  impossible  to  describe  it  in  stronger  terms.  In  the  next 
place,  the  consequence  accrues,  that  she  may  be  guilty  of  adultery,  and 
is  liable  even  to  infamy  and  punishment,  if  she  has  intercourse  with  any 
other  man; — ^that  also  is  a  pretty  strong  feature  of  marriage:  the  guilt  of 
adultery  can  arise  only  on  a  supposition  of  a  marriaee  having  been  com- 
pleted. In  the  third  place,  she  cannot  beseparated  but  by  legal  divorce, 
in  the  same  manner  as  if  an  actual  marriage  had  intervened.  In  the 
fourth  place,  I  observe  in  the  laws  of  the  Jews,  that  a  person,  commit- 
ting a  rape  upon  a  betrothed  woman,  is  liable  to  be  punished,  just  as  in 
the  case  of  the  rape  of  a  married  woman.  I  am  enumerating  now  on 
the  one  side  what  are  the  circumstances  in  which  this  ceremony  corresponds 
with  marriage,  and  these  are  pretty  strong  recognitions  of  a  matrimoni- 
al character.  On  the  other  side  there  are  distinctions  to  the  disadvan^ 
tage  of  this  character;  but  they  are  chiefly  civil  and  temporary  distinctions, 
and  relate  merely  to  property.  It  appears  that  a  Jewess,  thus  betrothed, 
is  perfect  and  entire  mistress  of  her  own  property,  not  only  in  the  use 
of  it,  but  also  in  the  disposition;  since  she  can  give  it  to  whom,  she  pleases 
by  testament.  In  the  next  place,  the  husband  is  not  obliged  to  maintain 
the  betrothed  out  of  his  property.  In  the  third  place,  she  is  not  entitled 
to  dower  from  the  property  of  the  man;  and  he  is  not  entitled  to  any 
part  of  her  property  in  case  of  her  dying  intestate.  These  are  the  im- 
perfections of  the  contract  as  to  civil  effects. 

I  observe  in  the  deposition  of  Mr.  Solomon  Lyon,  a  circumstance 
which  is  not  noticed  by  the  other  ^¥itnesses,  and  which  may  be  material. 
He  says,  **  that  where  a  Jew  obliges  himself  to  five  his  daughter  a  mar- 
riage portion,  and  she  should  receive  the  Eedushim;  the  man,  from 
whom  she  so  takes  it,  could  not  recover  the  portion  from  the  father,  though 
he  might  from  any  other  person,  if  the  father  was  dead  and  the  Jewess 
was  of  age,  which  is  thirteen  years."  Therefore  if  this  opinion  is  correoti 
on  the  death  of  the  father,  where  a  portion  was  left,  the  person  giving 
Eedushim  would  be  entitled  to  recover,  as  he  would  have  a  vested  right 
in  the  effects  of  the  woman. 

Now,  looking  at  the  ceremony  which  has  passed,  in  these  different 
views,  with  reference  to  the  circumstances  that  are  favourable  and  un- 
favourable, I  see,  on  the  one  hand,  strong  recognitions  of  the  vinculum 
matrimonii;  on  the  otheV,  certain  disabilities  as  to  property;  but  rights 
of  property  have  nothing  to  do  with  marriage  considened  as  to  the  vin-> 
culum;  and  then  the  question  arises.  Is  this  contract,  so  qualified,  a 
marriage,  or  is  it  not?    I  think  I  may  infer  from  all  the  witnesses  on 
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Both  sides,  that  if  consummation  had  actaally  passed,  at  least  with  the 
ceremony  of  Hupa,  (which  is  the  declaration,  in  the  presence  of  witnes- 
ses, that  h^  was  going  to  retire,  for  the  purpose  of  consummating  his 
marriage,  and  had  so  retired),  it  would  be  a  complete  and  perfect  mar- 
riage. I  collect  this  from  the  depositions  of  all  the  gentlemen,  and  from 
'an  opinion  given  by  Mr.  Azevedo,  in  a  former  cause  which  had  occur- 
red among  the  Jews;  and  therefore  the  question  is,  whether  it  can  be 
presumed  that  consummation  has  taken  place?  There  are  some  reasons 
which  would  incline  one  to  sup(>ose  that  it  had.  For  it  appears  that 
this  was  sfn  engagement  entirely  agreeable  to  the  inclinations  of  the 
young  woman,  who  writes  in  language  of  affection,  and  in  the  character 
of  a  wife.  It  appears,  also,  that  the  parties  had  frequent  opportunities 
after  the  ceremony,  and  that  for  some  time  he  continued  to  have  access 
to  her.  Considering  these  circumstances,,  and  particularly  the  age  of 
the  parties,  the  man  being  twenty-nine,  and  the  woman  sixteen,  it  might 
naturally  be  presumed  that  consummation  had  passed.  But  it  is  a  strong 
fact  on  the  other  side,  that  he  has  not  jdeaded  the  consummation,  being 
aware  that  it  would  be  of  great  consequence  that  it  should  be  pleaded; 
and  I  lay  great  stress  on  that  omission.  No  application  has  been  made 
to  the  Court  to  rescind  the  conclusion,  in  order  to  admit  the  pleading  of 
that  fact,  and  therefore  the  legal  inference  is,  notwithstanding  the  gene- 
ral profattbilities  to  which  I  have  adverted,  that  consummation  has  not 
passed. 

Then  the  question  is  reduced  to  this,  is  the  ceremony  without  con- 
summation a  complete  marriage?  I  have  already  stated,  that,  by  the  law 
of  nature,  this  would  not  be  essential;  but  it  may  be  so  by  special  civil 
and  religious  institutions,  and  there  are  different  systems  of  matrimonial 
laws  in  the  world  by  which  it  is  rendered  necessary.  Whether  it  is  so 
by  the  law  of  the  Jews,  is  not  sufficiently  established  by  any  evidence 
which  is  before  me.  There  does  not  appear  any  distinct  proof,  from  the 
opinions  of  the  Bethdin  negatively,  that  consummation  is  absolutely  ne- 
cessary. They  admit  that  Kedushim  is  betrothment,  but  that  may  be 
a  nominal  and  verbal  distinction  only;  and  they  say,  that  though  diere 
ought  to  be  a  written  contract  and  benedictions,  yet  consummation  after 
Kedushim,  without  a  written  contrae^  would  be  a  perfect  marriaee;  but 
they  do  not  go  so  far  as  to  say,  that  a  solemn  enga^ment,  not  followed 
by  consummation,  may  not  be  a  complete  and  valid  marriage.  There 
are  persons  who  are  examined  on  the  other  side,  and  amongst  others, 
Mr.  Lyon,  who  says  **  that  Kedushim  alone  is  sufficient  without  con- 
summation." 

Observations  have  been  made  on  the  credit  of  those  persons,  as  being 
in  low  situations  of  life;  but  it  is  the  habit  of  the  Jews  to  mix  the  pur- 
suit of  religious  studies  with  secular  employments,  and  they  have  not  a 
numerous  body  of  men  secluded  from  the  business  of  the  world  as  we 
have.  Some  of  their  Priests,  without  any  degradation,  follow  likewise 
other  occupations;  this  is  the  case  also  witfi  some  members  of  the  Beth- 
din;  there  is  no  call  upon  theni,  and  no  expectation  to  the  contrary,  and 
therefore  the  weieht  of  their  opinions  is  to  be  considered,  without  much 
disparagement  ansihg  from  this  circumstance.  The  opinion  of  these 
persons  is,  that  <<  without  consummation  there  may  be  a  valid  marriage," 
although  some  intimation  is  conveyed,  though  not  clearly  and  distinctly 
expressed,  of  the  opinion  of  the  Bethdin  to  the  contrary.  If  their  opin- 
ions were  clear  and  consistent  on  this  point,  they  would  be  acted  upon 
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by  ihis  Court;  but  I  have  considerable  doubts  on  the  effect  of  the  answers 
given  by  the  witnesses  on  the  que^ion — Who  are  the  Rabbies  whose 
opinions  are  mostly  followed  by  the  Jews  of  the  Portuguese  community? 
I  think  I  shall  not  transgress  the  limits  of  my  duty,  if  I  look  beyond  the 
evidence,  but  not  farther  than  the  evidence  fairly  leads,  as  this  evidence 
is  not  clear  and'  positive  on  the  interrogatory — what  are  the  Rabbinical 
authorities  most  attended  to  by  the  Portuguese  Jews?  The  answer  is, 
Maimonides  and  Beth  Joseph. 

To  the  character  of  Beth  Joseph(a),  I  must  acknowledge  myself  to 
be  an  entire  stranger.  The  name  of  Maimonides  is  faihiliar  enough 
to  all  literate  persons,  as  the  name  of  a  very  learned  and  eminent  scho- 
lar, who  digested  and  abridged  the  Talmud.  I  understood  that  his  Com- 
mentary is  considered  by  many,  as  almost  of  equal  authority  with  the 
text  Of  Beth  Joseph,  also,  I  am  informed  that  the  book  is  an  autho- 
rity of  great  weight,  and  that  the  author  is  above  all  exception,  in  re- 
spect to  his  integrity  and  erudition.  These  therefore  are  opinions  which 
it  would  be  highly  desirable  to  obtain;  for  those,  who  give  them,  were 
persons  who  have  delivered  their  doctrines  on  general  principles,  with- 
out lookine  to  particular  cases,  and  without  influence  of  any  personal 
nature.  They  would  therefore  be  witnesses  of  the  highest  character, 
whose  fame  has  difiused  itself  among  Christian  Scholars,  also,  as  well 
as  Jews,  and  towards  whom  the  Court  would,  upon  every  consideration, 
be  disposed  to  join  in  the  general  respect  which  is  paid  to  them  upon 
every  question  of  this  kind.  .  A  passage  has  been  quoted  from  Maimo- 
nideSf  according  to  the  translation  of  Mr.  Selden,  '<quamprimum  puel- 
la  acquisita  est  et  sponsa  facta,  citra  coitum,  citraque  deductionem  vere 
uxor  esset,  adeoque  etiam  ut  quisquis  prs&ter  sponsum,  cum  ea  rem  ha- 
beret,  is  ultimo  supplicio,  ut  adulter,  esset  puniendus.  Nee  sine  libello 
repudii,  post  matrimonium  seu  sponsalia  ejusmodi  potuit  ejici,''  Lib.  2. 
c.  1.  Selden  says,  that  this  was  the  general  doctrine,  and  refers  to  the 
Talmud,  Misna,  Gemara,  and  to  the  ancient  and  modern  Doctors. 

As  to  the  other  authority,  that  of  Beth  Joseph,  I  find  that  opinion 
quoted  by  Mr.  Lyon  in  these  words,  <<that  a  marriage  by  Kedushim 
done  cannot  be  invalidated:"  from  which  I  conclude,  that  if  the  cere- 
mony of  Kedushim  has  passed,  and  that  only,  it  is  a  complete  and  per- 
fect marriage.  I  will  mention  also  what  I  find  in  Brower,  the  Philo, 
from  whom  Christians  take  very  much  their  notions  respecting  the  rites 
and  ceremonies  of  the  Jews,  has  a  passage  to  the  following  effect: 
<<  Sponsaliorum  eadem  quae  nuptiarum  vis  est,  cum  viri  et  uxoris  nomi- 
na,  atque  alia  qussdam  in  conventu  et  frequentia  propinquorum  perscrip- 
ta  sunt."  It  is  true  that  he  adds,  ^'Sponsalia  nupti»  non  erant,  sed 
nuptiarum  promissiones;"  but  he  adds  further,  ^'earundem  virium  qua- 
tenus  conjugii  vinculum,  fides  conjugi  servanda,  amor,  dilectio  conjuga- 
lis  spectantur,"  Brower  de  Jure  Connubiorum,  lib.  1.  c.  24.  s.  2.  Now, 
if  one  could  depend  on  these  opinions  of  Maimonides,  as  delivered  by 
Mr.  Selden,  and  of  Beth  Joseph,  stated  on  oath  by  Mr.  Lyon,  I  think 
they  would  be  sufficient  to  decide  this  question^  and  ought  to  be  re- 
ceived with  perfect  acquiescence. 

(a)  Beth  Joseph  appears  to  be  a  commentaiy  upon  the  Jewish  Law,  composed  by  a 
writer  of  the  name  of  Rabum  Ashur,  infra^  p.  385.  The  terms  of  the  eyidence  have 
been  retained,  thoug^h  they  may  seem  rather  to  describe  a  person. 
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I  must  here  observe,  that  another  consideration  occurs  on  this  state  of 
the  evidence,  which  may  be  material:  Whether,  in  consequence  of  the 
Kedushim,  supposing  the  consummation  not  to  have  passed,  the  man 
may  not  acquire  the  right  to  that  consummation?  It  is  stated  by  Brower, 
who  may  perhaps  not  be  perfect  authority  on  this  subject,  being  himself 
not  a  person  of  that  nation,  that  either  party  may  be  compelled  to  co- 
habitation, *^ad  perfeciionem  tnatrimomi  cogi  sponausy  sponsaque 
poiuii;^'  Brower,  ut  supra.  But  it  has  been  said,  that  this  Court  cannot 
enforce  that  obligation,  and  that  it  will  not  attempt  to  exercise  such  au- 
thority. It  is  asserted,  also,  that  there  is  no  such  authority  among  the 
Jews;  but  if,  according  to  the  ecclesiastical  law  of  the  Jews,  a  wife  is 
obliged  to  comply  with  such  a  demand,  I  conceive  there  must  be  power 
in  the  Jewish  Communion,  by  spiritual  censures,  or  by  some  other 
mode,  to  compel  due  submission  to  it  I  do  not  think  that  it  is  open  to 
the  supposition  that  such  is  not  the  law  of  the  Jews,  merely  because  it 
is  not  aided  by  the  civil  authority  of  this  country,  and  that  it  may,  on 
that  account,  be  prevented  from  being  carried  into  complete  effect.  On 
all  views  of  probability,  one  is  lead  to  suppose  that  there  must  be  such 
obligation,  if  the  husband  insists  upon  it  There  is  sufficient  proof  of 
the  vinculum  matrimonii;  and  what  can  the  force  of  that  be,  unless  it 
binds  the  parties  at  least  to  that  cohabitation,  which  presumes  the  mutual 
use  of  each  other's  persons.    For  what  inferior  binding  can  there  be? 

It  appears  that  a  public  celebration  is  not  necessary,  since  the  Hupa 
is  as  private  as  any  ceremony  can  be.  It  is  a  mere  declaration  before 
witnesses,  that  the  man  is  intending  to  consummate;  and  if  he  retires  with 
his  wife  for  that  purpose,  it  is  a  completion  of  the  marriage.  There  is 
then,  on  this  state  of  the  parties,  more  than  tfie  mere  contract  ^^per  ver^ 
ba  de  prmaentf^  in  the  Christian  Church,(a)  which  was  a  perfect  con- 
tract of  marriage  law,  though  public  celebration  was  afterwards  required 
by  the  rules  and  ordinances  of  the  canon  law.     In  the  Jewish  law  it  is 

(a)  In  La  Costa  and  ViU&Real,  [25th  Jane  1733.]  there  was  a  case,  of  considerable 
notoriety  at  that  time,  brought  before  the  Court  of  Arches,  to  enforce  a  contract  of 
marriage  between  two  opulent  persons  of.  the  Jewish  reli^on,  from  which  it  might  be 
inferred  that  such  a  principle  was  not  inconastent  with  their  own  law. 

It  was  a  case  of  marriage  contract  per  verba  de  prasentif  in  which  Dr.  BtUeaujorik 
observes,  on  some  argument  of  Counsel  relating  Uie  authority  of  the  Court:->*<  An  ob- 
jection has  been  made,  which  is  new  in  my  opinion,  that  this  h\  an  irregular  appticationy 
because  the  case  was  between  persons  of  a  diiSerent  religion,  and  therefore  not  to  be 
done  and  solemnized  in  faro  eeelesiOf  that  is,  as  I  apprdend,  it  could  not  be  done  in 
their  way.  It  would  be  Tery  extraordinary  indeed,  if  the  Court  was  persuaded,  that  it 
had  f  uU  proof,  that  the  parties  had  contracted,  or  bound  themselves  to  each  other  in 
marriage,  and  that,  at  the  expiration  of  the  time  agreed  on,  he  demands,  and  she  re- 
fuses to  perform.  I  say  this  would  be  fruitless,  if  the  Ecclesiastical  Court  was  not  pos- 
sessed of  an  authority  to  decide  therein.  But  I  think  this  Court  is  possessed  of  that  au- 
thority; and  I  know  not  where  else  persons  could  hare  any  remedy  except  here.'* — 
That  case  is  described  in  the  libel  to  have  been  brought  originidly  in  the  Court  of 
•  Arches — on  the  part  of  Jacob  Mendes  de  Costa,  of  the  parish  of  St.  Peter  le  Poor, 
against  Catherine  de  Costa  Villa  Real,  of  the  parish  of  St.  Michael  Hostis  in  Royola, 
London.  The  question  appears  to  have  been  discussed  on  the  effect  of  the  lady's  pro- 
nuses  to  marry  *<  at  the  end  of  the  year  from  her  husband's  death,  if  her  father  should 
consent"  The  judgment  of  the  Court  decided  that  it  was  not  an  absolute  promise^ 
but  conditional,  and  dismissed  the  cause. 

The  case  was  also  the  subject  of  an  action  at  common  law  on  the  contract  of  mairiage; 
when  the  Court  held  the  sentence  of  the  Eccleriastical  Court  conclusiTe  against  the 
contract,  3  Strange,  p.  661.  See  also  the  Doefaess  of  Xlfig9tan*B  case.  State  Tmls,  ^Oth 
Tol.  p.  397. 
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not  io^  9M  the  maa  appears  to  have  had  a  vested  right  to  c6ll  on  the  wo* 
man  to  submit,  and  no  public  ceremony  was  requured  for  that  purpose 
of  consummation.  Then  here  the  man  had.  the  vested  right,  and  there 
is  no  reason  to  suppose  that  there  would  be  opposition  to  it;  since  it  is 
stated,  in  the  application  to  the  Court  of  Chancery,  that  it  was  the  ap- 
prehension of  the  guardians  that  it  would  be  carried  into  effect 

This,  then,  is  the  footing  on  which  these  parties  stand.  If  the  opinion 
of  Maimbnides  can  be  relied  on,  they  are  actually  man  and  wife;  and, 
according  to  the  other  opinions,  it  is  to  be  presumed,  that  if  the  in* 
junction  of  the  Lord  Chancellor  was  relaxed,  they  would  be  man  ai|d 
wife,  without  any  further  celebration.  The  man  has  the  moral  right, 
and  I  should  presume  also,  according  to  the  Jewish  Church,  a  legal  right 
to  call  on  her  to  submit 

Having  to  decide  on  this  question,  which  is  perfectly  new,  and  which 
may  affect  the  rights  of  a  great  body  of  British  subjects;  feeling  myself 
to  be  on  novel  ground,  on  which  doubts  ought  to  be  entertained,  and 
%  questions  sifted  with  great  caution,  and  being  unwilling  to  proceed  to 
.  the  decision  of  this  question  without  fuller  information  on  this  important 
*  part  of  it,  I  shall  adopt  the  prudent  measure  of  framing  a  few  particular 
questions,  which  I  shall  address  to  the  Bethdin,  and  on  which  I  shall 
request  the  assistance  of  the  counsel  in  drawing  up,  giving  either  party 
Hie  opportunity  of  taking  any  other  opinion  upon  them.  The  substance 
of  these  questions  will  be,  First,  whether,  as  stated  by  Mr.  Lyon,  it  is 
the  interpretation  of  Beth  Joseph,  that  the  Eedushim  alone  constitutes 
valid  marriage?  Secondly,  whether  the  Bethdin  will  declare  if  the 
opinion  of  Maimonides,  as  cited  by  Mr.  Selden,  is  erroneous?  Thirdly, 
Whether,  by  the  law  of  the  Jews,  a  person  who  has  entered  into  Eedu- 
shim has  a  right  to  demand  from  the  wife,  that  she  shall  submit  to  per* 
form  the  duties  of  a  wife  in  the  way  of  matrimony?  There  may  be 
others  which  I  may  find  it  necessary  also  to  add  to  ttiese,  to  satisfy  my 
judgment  more  fully  on  this  important  question.  When  I  have  received 
the  result  of  these  inquiries,  I  shall  endeavour  to  discharge  the  remain- 
der of  my  duty  towards  the  Court  of  Chancery,  and  to  the  parties. 


On  a  subsequent  day,  this  cause  came  on .  again,  on  the  Answers  of 
the  Bethdin,  to  the  Questions  proposed  by  the  Court;  viz. 

1st. — Whether  it  is  admitted  that  Beth  Joseph,  who  is  proved  in  this 

cause  to  be  one  of  the  principal  guides  of  the  Jewish  Portuguese  Church, 

has  laid  it  down  that  the  Eedushim  alone  cannot  be  invalidated? 

)i  i^L  '    ^^* — ^Whether  the  assertion  of  Maimonides,  as  cited  by  Mr.  Selden, 

' .       ^  Uxor  Ebraica,  1.  2.  c.  1.,  in  which  it  is  declared,  that  the  woman  who 

^  *        has  received  Eedushim  is  vert  uxotj  truly  a  wife,  although  consumma* 

tioQ  hath  not  passed,  is  an  assertion  without  foundation? 

3d. — ^Whether  the  passages  in  the  Misna  and  the  Gemara,  referred  to 
by  Mr.  Selden,  in  confirmation  of  this  assertion,  do  or  do  not  support 
the  same? 

4th. — ^Whether  a  man,  who  has  given  Eedushim,  has  not  a  right  ac- 
quired thereby  to  call  upon  the  woman,  who  has  accepted  it,  to  submit 
to  conjugal  embraces?  and  whether  the  woman,  who  n^  received  the 
same,  is  not  bound  in  conscience,  and  in  law,  to  submit  thereto  when 
duly  called  upon? 
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5th.*-*Whether  a  woman  can  be  dismissed  after  Eedushim  except  for 
mich  reasons  as  are  legitimate  causes  of  divorce  after  marriage? 

6th. — ^Whether  a  man,  who  has  married  a  wife  by  the  ceremony  of 
the  Hupa  but  without  a  Ketuba  or  marriage  contract,  is  entitled  to  de* 
mand  the  marriage  fortune  from  the  father  or  family  of  the  wife? 

71h.-— Whether  a  wife  so  married  is  entitled  to  dower? 

JUBOMENT. 

Sir  William  Scott.         ^ 

In  the  application  of  the  principles  of  the  Jewish  law,-  and  Jewish 
forms,  to  a  question  like  this,  which  has  been  sent  to  this  Court  to  be 
decided,  it  is  not  matter  of  surprise  that  some  misapprehension  or  some 
apparent  inconsistency  should  intervene.  And  I  think  there  has  been 
some  confusion  of  this  kind,  which  I  am  now  enabled  to  explain.  It 
was  pleaded  in  the  first  article  of  Mr.  Belisario's  allegation,  which  was 
given  in  an  early  stage  of  this  cause,  that  the  ceremony,  which  consti- 
tutes a  valid  and  legal  marriage  amongst  the  Jews,  is  performed  in  a 
manner  which  is  there  described.  But,  in  a  subsequent  allegation,  on 
the  part  of  the  wife,  it  is  pleaded,  that  the  ceremony  so  described  is  not 
a  valid  marriage,  but  only  ^<a  betrothing;'^  yet,  in  the  following  article 
of  the  same  alle^tion  it  is  pleaded,  that  the  factum,  as  pleaded  by  the 
husband,  according  to  such  ceremony,  does  not  constitute  a  complete  A^ 
troihment 

I  think  I  find  the  solution  of  that  apparent  inconsistency  in  an  allega* 
tion,  which  was  afterwards  introduced  but  rejected;  and,  I  still  think, 
properly  rejected  by  the  Court '  It  was  there  pleaded  <<that  the  Beth- 
din,  a  domestic  forum  of  the  Jews  amongst  themselves  on  matters  of 
this  sort,  had  pronounced  the  ceremony  in  this  case  to  be  a  doubtful 
beirotkment;  which  I  now  apprehend  is  to  be  explained  by  what  was 
pleaded  in  the  article  of  the  allegation  to  which  I  have  alluded, — ^that  it 
was  noi  a  complete  betrothtnent  In  the  form,  in  which  this  sentence 
of  the  Bethdin  was  pleaded,  it  was  impossible  to  understand  any  thing 
more  than  that  they  had  enquired  into  the  proofs,  and  could  not  satisfy 
themselves  as  to  the  fact,  and  that  it  had  been  in  that  sense  pronounced 
a  doubt/til  betrothment.  It  was  not  stated,  that  there  was  a  distinction 
on  this  point,  in  the  Jewish  law,  or  that  there  was  a  particular  species  of 
betrotfament  known  to  the  Jewish  law  under  this  description.  It  was 
merely  stated  as  a  doubtful  faet^  without  any  information  to  the  Court, 
as  to  the  rules  of  law,  by  which  it  was  so  determined.  They  said  only 
<'that  they  had  examined  into  the  case,  and  found  it  doubtfuU^  That 
sort  of  information  appeared  to  the  Court  to  be  perfectly  useless,  and  on 
that  account  that  allegation  was  rejected.. 

But  it  appears  now,  when  we  have  the  evidence  before  us,  and  have 
drawn  the  business  nearly  to  its  proper  point,  that  the  plea,  on  the  part 
of  Miss  Lindo,  ought  to  have  been  framed  in  this  manner.  It  should 
have  alleged,  not  the  law  of  marriage,  as  it  was  there(a)  described,  and 
which  their  own  witnesses  have  dis^t)ved,  by  saying,  that  the  marriage 
may  be  good  and  valid  though  not  regular  and  formal;  bat  it  diould 

(a)  '*Tbat  Uie  ceremony  esaential  to  and  which  constitutes  an  effectual  yalid  and  le- 
gal marriage  among  Jews  is  as  follows,  to  wit.  That  a  formal  contract  in  the  Hebrew 
uuu^age  most  be  entered  into  bv  the  bridegroom  with  the  bride,  aocoording  to  the  ritea 
and  ceremonies  of  the  Jew%  ana  the  rules  of  the  Jewish  con^gation  to  which  the  pai«- 
ties  belong,  and  such  contract  must  be  drawn  up  by  the  pnest  or  minister  who  mar- 
ries them,  and  be  signed  by  the  bridegroom  and  two  witnesses,  and  must  be  also  entered 
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have  alleged,  <<  that  a  contract  like  that  into  which  Miss  Lindo  had  en- 
tered with  Mr.  Bellsario,  wa3  not  a  valid  marriage; — that  it  was  at  most 
only  a  betrothment,  and  a  betrothment  of  a  doubtful  nature^  which 
was  a  description  of  betrothment  known  to  the  Jewish  law,  and  dtfec- 
tive  in  legal  validity, ^^ 

If  a  plea  of  that  sort  had  been  set  up,  and  witnesses  examined  upon 
it,  I  should  have  seen  the  bearing  of  the  question,  and  the  party  would 
have  had  the  benefit  of  the  principles  and  rules  of  the  Jewish  law  on 
that  point;  whereas,  by  pleading  a  law  which  is  erroneously  stated,  and 
a  ceremony  which  is  described  by  their  own  witnesses  to  be  a  doubtful 
betrothment,  without  explaining  in  what  that  doubt  consists,  the  plea 
left  the  Court  without  the  necessary  information,  and  it  found  itself  un- 
der an  impossibility  of  giving  a  definitive  sentence  upon  it. 

The  law  set  up  by  Miss  Lindo,  had  been  disavowed.  It  was  neces- 
sary there:' jre  to  be  informed  what  the  law  actually  was,  on  which  the 
party  meant  to  rely.  It  appeared,  after  the  argument  upon  the  subject, 
and  on  due  consideration  of  the  evidence,  that  the  main  pointin  the  case 
was  narrowed  to  one  or  two  questions— whether  a  nudum  pactum,  of 
the  kind  described,  without  consummation,  was  a  complete  marriage-— 
and  further,  whether  upon  a  nudum  pactum  of  this  kind,  the  party  had 
a  right  to  compel  the  woman,  by  the  Jewish  law,  to  a  surrender  of  her 
person  in  the  Way  of  matrimonial  rights?  because  if  this  right  attached 
to>  the  husband  by  the  Jewish  law,  I  should  be  inclined  to  hold  what  has 
passed  in  this  case  to  have  constituted  a  valid  marriage.  These  I  con- 
sider to  be  the  real  questions  between  the  parties.  Foi:  I  think  it  was 
E roved  very  satisfactorily,  that  if  the  ceremony  had  been  accompanied 
y  consummation,  it  would  have  been,  according  to  the  laws  of  the 
Jews,  a  valid  marriage.  In  order  to  obtain  the  necessary  information 
on  these  points,  I  directed  questions  to  be  addressed  to  the  Tribunal  of 
the  Bethdin;  and  the  answers  to  these  questions  have  now  been  received. 
It  is  no  objection  to  the  free  use  of  these  answers  that  they  are  not  upon 
oath;  because  I  receive  this  as  information  on  foreign  law,  upon  which 
the  Court  is  to  determine,  furnished  by  persons.professing  that  law;  and 
it  is  in  the  experience  of  all  of  us  that  such  information  is  usually  re- 
ceived in  this  form;  and  I  learn  on  inquiry,  from  those  who  are  well 
versed  in  the  practice  of  the  Court  of  Chancery,  that  it  is  the  usual  prac- 
tice of  that  Court,  to  receive  information  on  foreign  law  in  the  same 
manner, — not  on  oath, — ^but  on  a  reliance  in  the  honour  and  integrity 
of  the  Professors  of  that  law.  If  there  is  any  doubt,  or  intention  to  raise 
a  doubt  on  this  point,  I  could  wish  that  it  might  be  intimated  before  I 
proceed  further;  because  the  consequence  would  only  be  that  the  cause 
must  be  opened,  and  the  opinjons  of  these  persons  must  be  taken  at  great 
expense  and  under  great  delay,  in  the  form  of  depositions.  Finding 
that  no  objection  is  made,  I  shall  proceed  without  reserve  to  use  the  an- 
swers which  have  been  communicated  to  me. 

The  first  question,  on  which  I  required  further  information,  arose  out 
of  the  deposition  of  Mr.  Lyon,  who  had  stated  *^  that  Beth  Joseph  was 
a  guide  of  the  Jewish  Church  j)f  the  highest  authority  in  such  cases:"— 

and  reentered  in  a  certain  book  or  books  kept  for  that  purpose  in  the  Synagogue,  or  by 
the  priestB  or  ministers  of  such  congregation,  and  the  entry  thereof  must  be  ngned  by 
the  bridegroom  and  two  witnesses,  which  being  done,  the  original  contract  is  always  de- 
livered to  the  bride."  ut  tupra,  p.  371-S. 
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and  on  the  fifth  interrogatory  he  says,  <<  that  according  to  the  Jewish 
law  given  by  Moses,  the  only  ceremony  necessary  to  constitute  mar- 
riage, is  that  of  the  Kedushim,  but  that,  since  that  time,  the  Rabbies 
have  added  the  Ketuba;  that  in  Beth  Joseph  it.  is  said,  that  a  marriage 
'by  Eedushim  alone,  that  is  without  consummation,  may  be  so  far  good, 
that  it  cannot  be  invalidated. '^ 

The  answers  which  I  have  received  come  from  the  Bethdin  of  the 
Jews,  ^nd  from  two  Rabbies.  The  Bethdin  say,  ^^  that  when  Kedushim 
is  given,  with  all  the  circumstances  necessary  for  the  performance  of  the 
the  ceremony,  and  the  parties  labour  under  no  disability  of  age,  consan- 
guinity, affinity,  mental  disability,  or  pre-contract  in  the  female — and 
the  ceremony  was  then  performed  in  the  presence  of  two  competent 
witnesses — that  ceremony  is  termed  by  the  Hebrews  positive  and  com- 
plete betrothment;  but  when  any  one  of  the  circumstances,  which  are 
absolutely  essential,  is  wanting,  it  is  then  no  Kedushim  at  all,  and  is  null 
and  void.  If,  from  the  evidence  of  the  witnesses,  it  cannot  be  inferred, 
whether  all  the  circumstances  necessary  for  the  perfection  of  the  cere- 
mony, as  where  there  is  ground  to  suspect  the  qualification  of  the  wit- 
nesses, or  the  ability  of  the  parties;  it  is  pronounced  a  £{{m6(/b/  betroth^ 
tnentj  for  it  hath  peculiar  effects;  and  such  a  decision  is  a  complete  and 
excellent  judgment  from  a  Jewish  tribunal,  it  being  conformable  to  the 
Jewish  laws.  In  each  of  these  instances,  respectively,  the  tribunal 
neither  renders  valid  nor  invalid,  nox  doubtful,  but  merely  applies  the 
law  to  the  fact.  In  a  fourth  instance,  it  may  be  said  that  the  Eedushim 
can  be  invalidated,  and  that  is  when  the  betrothment  has  been  efiected '. 
with  all  requisites,  both  in  perfection  of  act,  ability  of  parties,  and  quali- 
fication of  witnesses;  but  if  the  parties,  in  the  performance  of  that  act, 
have  trespassed  on  some  Rabbinical  injunction,  and  transgressed  some 
bye-law  instituted  for  the  good  order  of  society^  those  Kedussin  are 
voidable,  and  can  be  invalidated  by  the  Bethdin;  for  there  is  an  esta- 
blished rule  in  the  Talmud  that  says,  <  Whoever  gives  Eedushim,  it  is 
with  the  approbation  and  consent  of  the  Rabbies:'  the  Bethdin  can  ren- 
der the  Eedushim  invalid,  by  alienating,  ab  originey  that  property, 
whereby  the  man  efiected  the  betrothment;  or  even  if  it  were  efiected 
by  carnal  intercourse,  by  constituting  that  act  an  act  of  prostitution. 
Every  Bethdin,  of  whatsoever  time  and  place,  may  exercise  that  discre  • 
tionary  power;  but  we  never  assumed  that  authority,  because  we  do  not 
find  upon  record  any  precedent,  wherein  our  predecessors  exercised  that 
power,  though  warranted  by  law.  All  that  we  have  said  here  is  not 
only  the  opinion  of  the  author  of  Beth  Joseph,  but  of  every  learned 
Jew." 

It  is  then  asserted  by  these  gentlemen,  as  I  understand  them,  that 
wherever  there  is  a  defect  of  ceremony,  which  the  rules  of  the  Rabbini- 
cal law  prescribes,  it  is  in  the  power  of  the  Bethdin  to  set  aside  a  mar-? 
riage  deficient  in  any  of  those  particulars.  One  of  the  private  persons 
who  has  been  examined,  Mr.  Lyon,  answers:  ^^I  know  well  tl^at  Beth 
Joseph  says,  <^  that  the  Eedushim,  if  properly  given,  cannot  be  inva- 
lidated; and  the  woman  ia  called  Eshet-ishy  which  means  the  wife  of  him 
who  gave  her  Eedushim  for  every  legitimate  point  of  marriage.'  " 

Mr.  Ish  Yemene  also  says  on  this  subject,  '^  that  any  man  of  know- 
ledge will  understand,  that  his  opinion  must  be,  that  when  any  woman 
has  taken  Eedushim,  in  the  presence  of  twc^  witnesses,  with  a  free  will, 
it  is  a  perfect  kedushim,  and  she  is  called  EsAet-ish.'^  He  cites  certain 
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passages  io  which  it  is  laid  down,  in  Beth  Joseph  and  in  others,  '^  that 
what  constitutes  marriage  is  the  Kedushim/'  The  witness  concludes, 
<^  that  from  all  this  it  is  proved;  that,  according  to  the  opinion  of  Beth 
JosephyUO  Keduahim  properly  given  can  be  invalidated. '' 

The  second  question,  or  rather  the  second  and  third,  which  may  be 
considered  together,  arose  out  of  the  depositions  of  Mr.  Ish  Yemene, 
who  refers  to  Maimonides  as  an  author  of  very  high  authority;  and  the 
Court  was  much  impressed  with  a  passage  from  his  works,  aaid  to  be 
found  in  Mr.  Selden,  in  which  is  described  the  particular  position,  on 
which  I  wished  to  be  informed — '*  Whether  a  woman,  having  received 
Kedushim,  was  a  complete  wife,  notwithstanding  matrimonial  inter- 
3>  S^t  /^«  course  had  not  passed  ?''  ]^r.  Selden  refers,  to  certain  passages  as  well 
^  in  ^the  Misna  as  in  the  Gemara.     The  answer  to  that  question  is  in 

these  terms:  <<  The  assertion  made  by  Mr.  Selden,  that  the  woman,  who 
has  received  Kedushim,  is  vera  uxor,  is  unfounded;  for  the  faithful  trans^ 
lation  of  the  Hebrew  words  is  an  appellation  applicable  both  to  a  woman 
who  is  simply  betrothed,  as  also  to  a  married  woman,  wife  or  uxor.  But 
the  special  name  for  a  married  woman  is,  in  the  Rabbinical  style,  Ne»- 
sua,  taken,  nupta;  and  in  the  Scripture  style,  Behulah  Behal,  Larded 
of  or  by  a  Itord,  Mr.  Selden  is  right  in  what  he  asserts,  <  That  if  any 
man,  except  the  betrother,  should  have  connexion  with  a  woman,  though 
but  «mply  betrothed,  he  would  incur  the  punishment  of  death.  And 
also,  that  to  be  released  she  must  have  a  divorce;  for,  in  this  respeet, 
she  is  like  a  married  woman.'  It  is  merely  as  to  the  puni^ment  of 
death  that  Mr.  Selden  refers  to  the  Misna  and  Oemara,  and  not  to  the 
assertion  of  vere  uxor;  for,  on  that  very  passage  of  the  Talmud,  as  in 
every  other  passage  of  the  same,  the  Talmud  calls  the  woman,  who  has 
accepted  Kedushim,  Mehorassaj  or  •drus^ay  betrothed,  but  not  Ifeasuoj 
iakerif  as  corresponding  with  the  English  word  marr^.^' 

I  understand  then  from  this  representation,  that  there  is  a  word  ap* 
plicable  both  to  a  betrothed  woman,  and  to  a  married  \yoman;  but  that 
there  is  also  another  term  peculiar  to  a  married  woman;  and  that  Mr. 
Selden  is  understood  to  say  that  a  woman,  so  betrothed,  is  vere  uxor,  to 
the  effect  that  she  cannot  be  separated  but  by  divorce,  and  that  a  person, 
having  intercourse  with  her,  commits  adultery,  and  becomes  liable  to 
the  penalties  and  punishments  attending  it;  but  it  is  not  understood  to 
convey  a  general  assertion  that  she  is  vere  uxor,  to  all  intents  and  pur- 
poses. 

The  private  persons  who  have  been  examined  on  this  question,  give 
rather  a  different  account  Mr.  Lyon  is  unacquainted  with  the  Latin 
tongue,  and  all  that  he  can  say  is,  <<that  Eshet-ish  means  wife  of  him 
that  ffave  the  Kedushim,  and  she  is  prohibited  to  all  the  world.''  Mr. 
Ish  Yemene  is  ignorant  of  the  Latin  tongue  likewise,  and  confines  his 
answer  upon  this  question  to  his  belief  of  the  authenticity  of  the  citations 
of  Selden,  so  far  as  he  collected  them. 

The  next  question,  which  appears  to  go  to  the  point  in  issue  was, 
^*  whether  a  man,  who  had  solemnly  given  Kedushim,  has  not  a  right  to 
call  on  the  woman  to  submit  to  conjugal  embraces,  and  whether  she  is 
not  guilty  ot  a  breach  of  marriage  if  she  refuses  to  submit?"  The  an- 
swer of  the  Bethdin  is,  that  <<a  man,  who  has  given  Kedushim,  is  so  far 
from  having  a  right  to  call  upon  the  woman,  who  has  accepted  it,  to  con* 
jugal  embraces,  that,  on  the  contrary,  the  parties  are  forbidden  to  hare 
connubial  intercourse  in  the  state  of  betrothment,  and  would  commit  a 
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•in,  and  would  ineiur  corponl  puttisbment  by  so  doing;  that  the  rigbtp 
which  the  roan  acquires  in  the  betrothed  woman,  la  that  he  can  demand 
of  her  to  prepare  K>r  being  admitted  to  the  matrimonial  state,  within  a 
convenient  time:  and  when  that  period  is  expired,  it  is  expected  that  she 
will  surrender  herself  to  enter  Uie  Hupa,  which  constitutes  marriage; 
but  she  is  not  bound  in  conscience  and  in  law  to  submit  thereto.  The 
consequences  of  non  compliance  are,  that  she  will  be  called  before  the 
tribunal,  and  interrogated,  why  she  does  not  fulfil  the  marriage  promise? 
If  she  says,  that  her  non-compliance  proceeds  from  aversion,  and  that 
she  detests  the  man,— -then  he  is  ordered  immediately  to  give  her  di<- 
vorce,  and  would  be  legally  compelled  so  to  do  in  case  of  refusal.  But 
if  she  alleges  frivolous  excuses  only,  the  Tribunal  will  admonish  her,  and 
if  that  proves  ineflfectual,  she  is  to  be  called  out  daily  in  the  seminaries 
and  synagogues  for  four  successive  weeks,  and  if  she  continues  intraota* 
ble,  at  the  expiration  of  twelve  months,  the  man  will  be  compelled  to  di* 
vorceher." 

According  to  this  explanation,  notwithstanding  she  has  received  Ee- 
doshim  in  the  most  solemn  form,  she  may  assmt  her  dislike,  and  the 
man  will  be  compelled  to  divorce  her.  If  this  be  the  ease,  undoubtedly 
it  is  impossible  to  say  that  there  is  a  tnncutum  eanjugale  existing  b^ 
tween  the  parties:  It  is  a  contract  which  binds  to  nothing,  and  is  deter* 
minable  at  her  own  pleasure. 

It  is  stated,  indeed,  that  there  is  a  difiference  of  opinion  amongst,  some 
of  their  ancient  doctors  on  this  point;  but  the  authorities,  on  which  they 

Srincipally  rely,  warrant  the  construction  which  is  here  given  of  the 
[edushim  and  its  legal  effects.  This  is  the  opinion  of  Rabbi  Isaac 
Alph'assi,  the  first  of  t£e  three  chief  guides,  on  whose  authority  all  reli* 
gious  matters  are  determined.  Maimonides,  who  is  the  second  authori* 
ty,  says  the  same,  and  also  the  Jewish  doctors,  some  oontemporary,  and 
others  subsequent  to  the  said  Alphassi  and  Maimonides.  But  Rabom  -)  7  ^' 
Ashur,  who  is  the  third  of  the  chief  authorities,  and  the  author  of  Beth 
Joseph,  with  some  others  differ,  and  say,  ^'  that  when  a  woman  will  not 
comply,  the  man  cannot  be  compelled  to  divorce  her,  but  merely  request- 
ed thereto;  but  that  no  coercive  measmres  can  be  used  to  compel  her  to 
enter  the  matrimonial  state;  for  even  a  married  woman,  who  should 
recede  from  conjugal  rishts,  would  incur  no  punishment  as  for  a  tran$« 
gression,  but  she  would  lose  only  her  maintenance,  and  the  dower  with 
which'she  had  been  endowed.^' 

The  Bethdin  describe  the  opinion  of  the  leading  doctors  to  be,  that 
the  man  may  be  compelled  to  divorce  her, — and  I  understand  them  to 
eoncur  so  far  as  to  state  their  own  opinion  to  be,  that  the  man  cannot 
compel  the  betrothed  woman  to  surrender  her  person;  but,  on  the  con- 
trary, that  she  may  disavow  the  engagement,  and,  on  making  a  publie 
disclaimer,  will  be  released  under  the  authority  of  the  Bethdin. 

Most  certainly  this  is  a  very  different  account  from  that  which  we 
have  i^eceived  from  others,  particularly  from  Mr.  Lyon  and  Mr.  Ish 
Yemene,  who  both  say;  '<  that  he  has  a  right  to  demand  his  wife,  and 
call  on  her  to  come  to  his  house  to  be  at  his  command.'^ 

These  persons  refer  to  authorities,  and  so  do  the  Bethdin;  and  I  must 
suppose  them  fairly  cited,  though,  I  confess,  these  opposite  authorities 
do  not  much  enlight^  me.  Mr.  Ish  Yemene  goes  on  to  state,  <<  that 
the  woman  who  rebels  against  her  husband  in  conjugal  points,  is  to  be 
pioelaimed  on  Satiurdays  u  the  synagogue,  and  the  Bethdin  ought  to 
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admonish  her^  that  if  she  doed  not^  within  four  weeks,  submit  to  her 
husband's  commands,  though  her  dower  be  very  considerable,  it  shall 
be  lost,  and  that  as  well  in  the  case  of  the  betrothed  as  of  the  w\fe.^^ 
Maimonidessays  the  same,— -^^  that  a  betrothed,  whose  time  has  arrived, 
and  does  not  submit  to  her  husband,  is  under  the  same  law.  which  has 
been  described  respecting  the  wife.''  Rabbi  Samuel  sa^s,  ^^  that  unto 
the  betrothed  the  Bethdin  give  thirty  days,  and  if  the  relations  should 
prevent  the  woman  from  -submitting,  the  like  thirty  days  will  be  allow- 
ed  to  them,  and,  at  the  expiration  of  that  time,  if  the  order  of  the  Beth- 
din  is  not  obeyed,  the  punishment  of  excommunication  will  be  de- 
nounced against  them."  / 

Another  question  was,  ^^  Whether,  after  Eedushim,  a  woman  can  be 
divorced,  except  for  such  causes  as  would  be  causes  of  divorce  after 
marriage?"  I  think  the  answers  all  agree  in  stating,  that  there  is  no 
assignable  difference,  but  that  great  power  is  given  with  respect  to  di- 
vorces in  one  case  as  well  as  in  the  other. 

The  sixth  question  referred  to  the  rights  of  property;  upon  which  the 
Bethdin  say,  <<This  question  we  must  analyse,  because  it  comprises 
several  ideas;  we  deem  it  necessary  first  to  describe  what  Hupa  is,  lest 
it  should  be  misrepresented.  According  to  Maimonides  and  the  author 
of  the  Beth  Joseph,  this  ceremony  is— ^  that  the  man  brings  the  woman, 
whom  he  has  previously  betrothed,  to  his  house,  sets  her  aside  for  his  spe- 
cial end,  and  is  united  with  her.'  Which  bringing  home  appears  from 
the  Talmud  to  be  prescribed  to  be  done  in  a  public  and  ostensible  manner. 
This  bringing  home,  however,  and  this  setting  aside  and  being  united 
with  her,  is  the  very  essence  of  marriage,  though  it  be  not  solemnized  by 
the  nuptial  benediction,  nor  marriage  contract;  but  it  is  ordained,  that 
the  solemnization  and  the  Ketuba,  or  marriage  contract,  should  pre- 
cede the  marriage,  which  is  never  omitted  when  things  are  done  in  a 
regular  and  proper  manner.  Some,  however,  describe  the  Hupa  to 
be  in  the  following  manner: — ^The  bride  and  bridegroom  are  intro- 
duced under  a  pavilion  or  canopy,  attended  by  the  relations  and 
friends;  and  that  the  espousal  and  nuptial  benediction  being  said,  consti- 
tute the  Hupa.  This  is  the  customary  mode  used  in  this  country  and 
most  other  countries  with  which  we  are  acquainted.-  We  are  of  opinion, 
that  either  this  or  the  other  mode  will  constitute  Hupa:  the  latter,  be- 
cause it  is  the  one  generally  adopted,  for  we  greatly  revere  customs 
universally  and  anciently  established;  the  former,  because  it  is  laid 
down  by  the  great  Maimonides  and  the  author  of  Beth  Joseph.  When 
either  of  these  modes  of  performing  Hupa  has  been  observed,  though 
consummation  has  not  passed,  the  woman  is  married,  provided  she  is  in 
a  fit  state  of  receiving  connubial  embraces;  otherwise,  though  she  be 
brought  honoe,  she  is  but  Arussa,  or  Betrothed."  In  another  place  they 
say,  ^<  As  to  the  relation  that  the  Ketuba,  or  marriage  contract,  has  with 
respect  to  the  marriage  fortune, — we  must  observe,  that  nothing  is  call- 
ed Ketuba,  but  what  a  man  binds  himself  to  give  to  his  wife  as  a  dower; 
but,  what  the  woman  brings  to  her  husband  in  marriage,  is  called  Ne- 
doniah,  donation,  and  the  right  of  the  man  in  this  donation  entirely 
depends  on  the  articles  of  agreement  between  the  parties,  previous  to 
their  HiDtering  into  the  married  state.  These  articles  are  either  specified 
in  the  Ketuba  by  reference  to  another  written  document  made  for  the 
purpose,  or  they  are  expressed  in  the  very  Ketuba.  But,  if  previous 
to  entering  into  the  married  state,  no  stipulation  was  made^  expressing 
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what  right  the  man  should  have  ia  the  property  which  the  woman 
possesses,  or  becomes  entitled  to  at  her  marriage,  that  property,  whether 
moveable  or  immoveable,  passes  with  the  woman  in  potestatetn  viri, 
for  the  husband  to  enjoy  the  produce  thereof  during  his  natural  life,  and 
if  he  survives  the  wife,  continuing  her  husband  till  the  time  of  her  death, 
he  becomes  then  master  of  the  principal.  Now  since  Hupa,  as  above 
described,  constitutes  marriage,  even  without  Eetuba  or  marriage  con- 
tract, the  husband  obtains  a  risht  in  his  wife's  property  either  according 
to  previous  stipulations  made  for  the  purpose,  or  in  the  produce  thereoi^ 
if  there  be  no  such  written  agreement^' 

Upon  the  seventh  question  they  say,  <^That  having  laid  it  down  that 
the  Hupa  is  the  very  essence  of  marriage,  consequently,  a  woman  so 
married,  though  there  be  no  Eetuba,  is  entitled  to  a  stated  dowry  of 
fifty  shekels,  if  a  virgin,  or  twenty  five  shekels  if  otherwise,  this  being 
one  of  the  ten  rights  that  she  can  claim  of  her  husband,  whether  he  be 
bound  himself  to  fulfil  them  by  a  written  contract  or  not.'' 

With  respect  to  any  question  of  property,  I  think  it  was  proved  by 
the  general  evidence-that  the  rights  of  property  did  not  necessarily  fol- 
low the  Ketuba.  The  doubt  then  was,  whether  there  might  be  a  right 
to  the  person  of  the  wife,  though  not  to  her  property,  which  might  con- 
stitute the  vinculum  mairtmonn,  and  give  him  a  right  to  call  upon  his 
wife  to  fulfil  it,  either  by  his  own  authority,  or  by  resort  to  the  Jewish 
tribunal  which  has  jurisdiction  in  matters  of  this  kind. 

Upon  this  important  point  there  is  a  difference  of  opinion,  and  great 
opposition  between  the  witnesses-  There  is,  on  one  side,  the  Be&din 
positively  asserting  that  the  man  has  no  power  of  his  own,  nor  any 

Eower  to  call  in  the  authority  of  the  Bethdin  for  that  purpose;  but  that 
e  is  compellable  to  give  up  the  contract,  if  the  wife  persists  in  her 
aversion  to  it.  On  the  other  hand,  there  is  the  opinion  of  private  Rab- 
bies,  that  it  is  otherwise.  Under  this  difference  of  opinion  on  a  point 
which  goes  to  the  very  root  of  the  question,  how  is  the  Court  to  decide, 
and  to  which  authority  is  it  to  adhere? 

It  is  to  be  observed,  that  the  Bethdin  is  the  tribunal  which  administers 
the  law,  on  questions  of  this  nature,  as  it  exists  in  this  country,  and 
therefore  must  be  presumed  to  understand  it  It  is  very  possible  that 
the  Jewish  law  may,  like  other  systems  of  law,  receive  different  modi- 
fications by  the  particular  laws#of  different  communities.  There  are 
principles  of  marriage  law  generally  prevailing  in  Europe;  but  the 
canon  law  subsists  under  very  different  modifications  in  different  coun- 
tries, according  as  the  different  institutions  of  the  countries  in  which  it 
is  received  operate  upon  it.  If  I  am  to  inquire  into  the  operation  of  a 
foreign  lawj  I  must  look  not  to  the  more  general  ceremonies,  but  to 
those  of  the  particular  countries  respectively. 

It  appears  that  Mr.  Ish  Yemene  has  been  a  professor  of  Jewish  law  at 
Hamburgh:  it  is  possible,  therefore,  that  he  may  speak  according  to  the 
particular  modifications  of  the  Jewish  law  in  that  country,  or  it  may  be 
that  there  are  certain  modifications  of  the  Jewish  law  in  this  country 
which  are  best  known  to  those  who  are  in  the  habit  of  administering  it 
here. 

Supposing,  therefore,  that  the  attainments  of  knowledge  are  equal  in 
the  individuals,  I  think  the  balance  of  the  authority  must  mcline  to  those 
who  are  the  professors  of  the  law  as  it  is  administered  in  this  country. 
I  must  consider  also,  that  the  opinion  of  the  Bethdin  is  a  judicial  opi- 
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nion^  end  ncrt  merely  the  opinion  of  an  indiridualy  the  weight  of  whidi 
travels  no  further  thiein  the  reputation  of  his  own  personal  attainments. 
It  is  an  authoritative  opinion,  which  not  only  conveys  knowledge,  but 
is  also  sanctioned  by  the  qualifications  of  probity,  learning,  judgment, 
and  discretion,  which  must  be  presumed  to  have  recommended  the  in« 
dividuals  to  the  judicial^  situations,  which  are  entrusted  to  them. 

The  Bethdin  say,  as  I  think  I  should,  that  this  is  a  contract  absolutely 
determinable  at  the  will  of  the  woman;  that,  if  called  upon  by  Mr. 
Belisario  to  fulfil  the  engagement,  she  has  nothing  to  do,  but  to  say  that 
she  detests  him,  >and  does  not  choose  to  continue  his  partner.  If  that  is 
so,  I  should  have  great  difficulty  in  saying  that  there  is  an  absolute  vin- 
culum subsisting  l>etween  them;  I  must  therefore  pronounce,  if  this  in- 
formation is  correct,  that  he  has  no  right  to  consider  himself  as  entitled 
to  the  character  of  husband. 

It  is  possible  there  may  be  an  error  in  the  determination.  I  am  sen** 
sible  of  the  extreme  difficulty  wliich  is  to  be  encountered  upon  a  sub- 
ject so  far  out  of  the  reach  of  the  ordinary  studies  of  this  profession. 
ISut  it  is  my  comfort  that,  if  there  is  error,  it  is  not  mine.  It  lies  with 
those  who  have  given  this  information— who  are  bound  to  give  it  con- 
scientiously, and  I  am  bound  conscientiously  to  receive  it.  If  I  was  to 
determine  the  question  of  marriage  on  principles  different  from  the  esta- 
blished authorities  amongst  tlie  Jews,  as  now  certified,  I  should  be  un- 
.hinging  every  institution;  and  taking  upon  myself  the  responsibility,  as 
Ecclesiastical  Judge,  in  opposition  to  those  who  possess  a  more  natural 
right  to  determine  on  questions  of  this  kind.  On  these  grounds  I  am 
of  opinion  that  Mr.  Belisario  has  not  proved  his  case,  and  that  Esther 
Lindo  is  not  to  be  considered  as  his  wife.-^The  words  of  the  decree 
must  be  simply — that  she  is  not  the  wife  qfjiaron  Mendes  Belisario. 


Affirmed  on  Appeal,  by  the  Judgment  of  the  Court  of  Arches. 


LINDO  V.  BELISARIO. 
Judgment  in  the  Court  qf  Arches. 

Sir  William  Wtkne.  — This  is  a  suit  of  jactitation  brought  originally 
in  the  Consistory  Court  by  Miss  Lindo,  a  minor,  or  rather  by  her  guar- 
dian, against  Mr.  Mendes  Belisario. 

The  cause  cfommenced  by  a  citation  which  bears  date  the  28th  of  No- 
vember 1793,<>— a  libel  was  admitted,  without  opposition,  pleading  the 
jactitation.  An  allegation,  justifying  the  jactitation,  was  admitted  on 
the  part  of  Mr.  Belisario,  and  an  allegation  in  reply,  on  the  part  of  the 
minor,  was  given  in.  Upon  these  pleas,  and  the  evidence  taken  upon 
them,  the  cause  was  heard  in  the  Consistory  Court  of  London,  on  the 
4th  August  1795;  when  the  Judge  of  that  Court,  by  his  interlocutory 
decree,  pronounced  that  Aron  Mendes  Belisario  had  failed  in  the  proof 
of  his  allegation,  and  that  the  said  Esther  Lindo,  spinster,  was  not  his 
wife.     From  that  sentence  the  present  appeal  is  brought 

A  very  singular  case  it  most  undoubtedly  is,  in  which  an  Ecclesiasti- 
cal Court  is  called  upon  to  pronounce,  and  has  pronounced,  upon  the  va- 
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lidity  of  a  marriage  between  a  Jew  and  Jewess,  celebrated  licoording  to 
the  rights  of  the  Jewish  religion.  The  only  instance  within  my  me- 
mory, which  goes  a  very  considerable  way  back,  in  which  a  Jewish 
marriage  was  at  all  put  in  issue  in  any  Ecclesiastical  Court,  was  that 
which  came  before  the  Prerogative  Court  in  the  year  1794,  in  the  case 
of  Vigevena  and  Silveira  against  Alvarez,  (a)  That  was  an  interest 
cause.  It  was  a  question,  who  should  be  entitled  to  the  property  of  the 
party  deceased?  The  person,  who  appeared  before  that  Court,  urged  him* 
self  to  be  the  legitimate  son  of  the  person  whose  property  was  disputed, 
which  was  disputed  by  others: — ^though  the  circumstances  of  that  mar* 
riage  were  pleaded,  yet  itcame  to  no  sentence,  because  the  parties  agreed* 

(a)  On  admission  of  a  libel,  pleading^  <<a  marriage  between  Jews  according  to  the 
rites  andceremoniesof  the  Jewish  religion,'*  Dr.  Harris  and  Dr.  Laurence  objected. 
That  persons  coming  before  the  Ecclesiastical  Court  to  claim  any  right  by  marriage,  un- 
der that  jurisdiction,  must  show  the  marriage  to  have  been  agp-eeably  to  the  rites  and 
ceremonies  of  the  Church  Christian.  That  it  was  so  decided  in  Haydon  v.  Gould, 
Prerog.  and  affirmed  in  the  Delegates,  1  Salk.  p.  119.  That  there  had  been  another 
ease  also,  Hutchinson  v.  Brooksbank,  Levinz,  376.  of  a  person  sued  for  fomicj^on, 
where  there  had  been  a  marri^;e  in  a  conventicle,  and  in  which  there  was  a  motion  for 
pn^bition,  on  which  the  court  of  common  law  never  finally  determined.  That  th« 
same  principle  held  as  to  Jewish  marriages,  and  there  was  a  clause  in  st  6  &  7  WilL  fie 
Mary,  ch.  6.  a.  5.  7,  and  8,  respecting  Quakers,  Papists,  Jews,  or  any  other  persons  who 
shall  cohabit  and  live  together  as  man  and  wife,  and  be  thereby  liable  to  pay  the  seve- 
ral and  respective  duties  payable  on  marriages,  &c.  '*  That  nothing  herein  contained 
•hall  be  construed  to  make  good  or  effectual  in  law  any  such  marriage  or  pretended 
marriage;  but  they  shall  be  of  the  same  force  and  virtue,  and  no  other,  as  they  would 
have  been  if  this  act  had  never  been  made."  That  it  might  have  been  sufficient  perhaps 
to  have  pleaded  the  owning  and  acknowledgment  of  the  parties,  and  the  marriage  might 
then  have  been  taken  on  the  g^und  of  presumption  or  repute,  but  that  if  the  actual 
marriage  was  pleaded,  it  must  be  such  a  marriage  as  was  agreeable  to  the  rites  of  the 
church  of  England. 

In  support  of  the  allegation.  Sir  William  Scott  and  Dr.  Nicholl  submitted,  that  this 
was  the  first  time  that  the  principle  had  been  maintained,  that  Jews  cannot  celebrate 
marriages  otherwise  than  according  to  the  rites  of  the  Christian  church.  The  peculiar 
and  fundamental  tenets  of  their  religion  were  adverse  to  their  use  of  the  rites  of  the 
Christian  church,  and  distinguished  their  case  materially  from  Dissenters,  who  acknow- 
ledged the  same  fundamentjd  doctrines,  and  did,  occasionally,  frequent  the  service  of 
the  church.  As  to  Quakers,  the  question  had  never  been  formally  decided.  But  as  to 
Jews,  it  was  unreasonable  to  maintain,  that  their  marriages  according  to  their  own  ritea 
should  not  be  valid.  They  had  existed  always  as  a  separate  community,  and  in  some 
respects  on  the  footing  of  aliens,  and  were  entitled  to  have  their  marriages  tried  by  thebr 
own  law.  Acts  of  parliament  had  recognized  this  principle  in  declaring  that  the  mar- 
rikge  act  should  not  extend  to  Jews.  If  no  Jewish  marriaee  could  be  good,  in  all  cases 
of  mtestacythe  Crown  would  succeed  to  the  effects,  which  had  never  been  maintained; 
that  the  very  silence  on  this  point  was  a  recognition  of  the  validity  of  such  marriage;  and 
as  to  the  distinction  that  you  might  plead  the  acknowledgment,  but  not  the  fact  of  mar- 
riage, it  was  one  which  the  Court  would  not  sustain. , 

Court. — Sir  William  Wynne. — The  objection  taken  is,  as  far  as  I  know,  perfectly 
novel.  I  do  ftot  recollect  any  case  which  I  can  name,  in  which  a  Jewish  marriage  has 
been  pleaded;  and  I  take  it  there  has  been  no  case,  in  which  a  Jew  has  been  called 
upon  to  prove  his  marriage.  If  there  had,  I  conceive  that  the  mode  of  proof  must  have 
been  conformable  to  the  Jewish  rites;  particularly  since  the  marriage  act,  which  lays 
down  the  law  of  this  countiy  as  to  mairiages  by  banns  or  licence,  for  all  marriages  had 
according  to  the  rites  of  the  Church  of  England,  and  with  an  exception  for  Jews  and 
Quakers:  That  is  a  strong  recognition  of  the  validity  of  such  marriages.  As  to  Dissen- 
ters, there  is  no  such  exception,  and  no  one  would  trust  to  the  rules  of  their  particular 
dissenting  congregations,  tor  the  validity  of  marriage.  The  comparison,  therefore,  be- 
tweeh  the  Jews  and  Dissenters  does  not  hold,  and  more  particularly  in  ttus,  that  the 
Jews  are  JSntiehruiian,  the  Dissenters  Christian,  Dissenters  marry,  and  Papists  marry, 
in  the  church  of  England*  In  Ifajrdon  v.  Gould  the  marriage  was  according  to  their  own 
invention,  and  the  Prerogative  Court  refused  to  acknowledge  that  marriage.  Here  the 
parties  are  aUe^ed  to  have  been  married  <*  according  to  the  rites  of  the  Jewish  church.** 
And  I  am  of  opmion,  that  the  allegation  is  very  proper  to  be  admitted. 
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No  Jewish  (narriage  has  come  before  this  Court  at  all,  except  that  I 
was  not  aware  of  the  instance,  which  Dr.  Swabey  has  mentioned  to-day, 
of  Andreas  v.  Andreas,  which  passed  in  1737;  where,  as  I  understand  the 
statement,  there  was  a  suit  for  the  restitution  of  conjugal  rights  brought 
by  a  Jewess  against  her  husband,  and  the  libel  was  opposed  upon  the 
ground,  that  a  Jewish  marriage  was  not  a  matter  for  the  jurisdiction  of 
the  Ecclesiastical  Court  In  that  case  the  plea  was  admitted,  but  it  does 
not  appear  to  have  gone  any  further,  (a)  The  validity  of  the  marriage, 
therefore,  might  not  have  come  in  issue  at  all  in  that  case;  because  the 
person  who  brought  that  suit,  insisted  that  there  had  been  a  Jewish  mar- 
riage, and  pleaded  the  fact,  that  the  plaintiff  was  the  wife  oif  such  a  per- 
son. So  far  as  it  went,  therefore,  the  Court  was  not  to  inquire  whether 
it  was  a  valid  marriage^  or  not;  but  taking  the  fact  to  be,  as  you  always 
do,  upon  the  admission  of  a  plea,  that  she  was  the  lawful  wife,  she  de- 
sired ishe  might  have  the  aid  of  this  Court,  calling  upon  her  husband  to 
restore  her  conjugal  rights.  The  Ecclesiastical  Court  was  the  only  one 
they  could  apply  to.  The  Jews  are  entitled  to  civil  rights  of  every  kind, 
and'particularly  those  of  marriage;  and  therefore  there  must  be  a  Court 
that  shall  carry  those  rights  into  effect,  as  well  as  the  rights  to  property. 
It  does  not  appear  to  me,  that  the  validity  of  the  marriage  would  have 
come  in  question  at  all,  so  far  as  the  pleas  went 

The  case  of  Green  v.  Green (i)  was  a  case  of  a  Quaker  woman  bring- 
ing a  suit  of  restitution  against  her  husband..  The  same  objection  was 
taken,  that  they  were  not  persons  married  in  such  a  way  as  this  Court 
would  recognize.  I  do  not  at  present  remember  whether  that  suit  ever 
came  to  a  sentence. 

This  is  the  first  cause,  therefore,  where  the  validity  of  a  Jewish  marriage 
has  been  put  distinctly  in  issue  in  an  Ecclesiastical  Court.  That  being 
the  case,  it  is  very  material  for  me  to  consider  how  the  matter  comes  be- 
fore the  Court,  and  with  what  view,  especially  when  it  comes  dii'ected 
by  the  high  authority  which  has  sent  it  to  these  Courts.     It  appears,  by 

(a)  CoDost.  4  Bess.  Nov.  34,  19^37,  before  Dr.  Henchman.  Andreas  and  his  wife  vere 
both  Jewsy  and  were  married  according  to  the  forms  of  the  Jewish  nation:  she  cited  him 
to  answer  to  her  in  a  cause  of  restitution  of  conjuf^  rig^bts.  On  admission  of  the  libeip 
Dr.  Strahan  objected,  that,  as  they  had  been  married  according  to  the  fonps  of  the  Jew- 
ish nation,  and  not  of  the  Church  of  Eng^land,  the  Court  could  take  no  notice  of  such 
marriage,  and  she  could  not  institute  such  a  cause  against  her  husband, in  the  Eccleaas- 
tical  Court.  And  the  case  of  Green  v.  Green  was  cited,  where  a  Quaker  instituted  such 
a  suit,  and  the  libel  was  disnussed,  because  they  were  not  married  according  to  the 
forms  of  the  Church  of  England.  ^The  Court  was  of  opinion,  however,  that  as  the  par- 
ties had  contracted  such  a  marriage,  as  would  bind  them  according  to  the  Jewish  forms, 
the  woman  was  entitled  to  a  remedy,  and  that  the  proceeding  would  well  lie,  and  ad- 
mitted the  libel.^In  1661  a  marriage  between  Quakers,  according  to  their  own  ceremo* 
nies,  was  held  valid  at  the  assizes  at  Nottingham,  in  a  cause  of  ejectment  p .  492,  Sewel's 
Hist  of  Quakers.— In  the  case  of  Harford  v.  Morris,  Mr.  Justice  Willes  said,  that  he  re- 
membered a  case  many  years  ago  upon  the  Circuit  where  a  Quaker  brought  an  action 
of  Crim.  Con.  in  which  it  was  necessary  to  prove  the  marriage.  The  (Ejection  |wai 
taken,  that  he  was  not  married  according  to  the  rites  of  the  Church  of  England,  and  the 
point  was  argued;  but  it  was  overruled;  and  the  plaintiff  recovered  thereon.  In  Dodgson 
▼.  Haswell,  Deleg.  1730.  There  was  a  suit  between  two  Quakers,  in  which  the  libel 
pleaded  a  marriage  had,  in  the  manner  usually  observed  bv  those  of  their  religion,  by  the 
public  declaration  thereof  at  their  monthly  meetings  in  the  form  pieaded,  and  that  not- 
withstanding the  defendant  had  refused  to  solemnize  and  consummate.  The  defendant 
admitted  the  contract,  but  alleged  that  it  was  conditional.  There  had  been  two  sen- 
tences against  the  defendant  in  the  Consistory  of  Durham,  and  afterwards  at  York*  It 
does  not  appear  what  was  the  result  of  the  proceedings  in  the  Delegates. 

(6)yide  preceding  Note. 
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instramentB  which  are  annexed  to  each  of  the  allegations  givep  in,  that 
the  proceedings  in  the  Consistory  Court  were  commenced,  in  pursuance 
of  an  order  made  by  the  Lord  Chancellor,  that  Abraham  De  Mattos 
Mocatta  should  institute  a^uit  in  the  Consistory  Court  of  the  Bishop  of 
London,  in  behalf  of  Esther  Lindo,  to  whom  he  is  guardian,  to  try  the 
validity  of  the  marriage  said  to  have  taken  place  between  her  and  Aaron 
Mendes  Belisario.  It  is  further  pleaded,  that  this  order  was  obtained 
by  the  petition  of  the  Executors  of  the  wills  of  the  Father  and  Mother 
of  the  said  Esther,  and  the  Trustees  of  a  sum  of  money  under  her  father's 
will,  amounting  to  about  4,000/.;  that,  by  the  will  of  her  Mother,  the 
interest  of  certain  monies  is  to  be  applied  to  her  use,  until  she  attained 
the  age  of  twenty-one,  or  day  of  her  marriage,  provided  she  married 
with  Uie  consent  of  the  major  part  of  her  Mother's  Executors;  but  in  case 
she  married  without  such  consent,  then  the  money  was  to  go  to  her 
issue,  and  in  default  of  such  issue,  to  be  divided  among  the  other  daugh* 
ters  of  the  Executrix.  It  has  been  further  stated  to  the  Court,  tiiat 
Aaron  Mendes  Belisario  was  a  person  in  low  circumstances,  and  that  it 
was  a  very  improvident  match,  but  that  he  insisted  she  was,  in  point  of 
fact,  his  wife,  and  was  married  to  him  on  the  26th  of  July  1793,  and 
threatened  to  institute  proceedings  at  law  to  get  possession  of  her  person 
and  property.  ^ 

Under  those  circumstances,  it  became  necessary,  before  the  Court  of 
Chancery  could  stir  in  this  business  so  as  to  make  any  order,  to  know 
whether  there  had  been  a  marriage,  and  whether  the  young  woman,  by 
whose  guardian  this  suit  was  instituted,  was  a  wife  or  not  That  is  the 
question  to  be  determined;  and  it  was  of  consequence,  because  it  further 
would  arise,  supposing  she  had  married  without  the  consent  of  the  ex- 
ecutors, whether  she  was  legally  married  or  not?  In  order  to  determine 
this,  it  was  referred,  by  the  Lord  Chancellor,  to  the  Consistory  Court  of 
London,  where  the  parties  were  domiciled.  The  reference  must,  un- 
doubtedly, have  been  made  upon  the  analogy  of  courts,  the  Court  know- 
ing, unquestionably,  that,  by  the  law  and  constitution  of  this  country, 
the  Ecclesiastical  Court  is  the  only  court  which  has  cognizance  of  mar- 
riages; but  it  was  without  considering  more  particularly  what  the  per- 
suasion or  religion  of  the  parties  wais.  It  is  sent  to  the  Ecclesiastical 
Court,  which  is  the  ordinary  jurisdiction  with  regard  to  marriages,  but 
decides  upon  very  different  rules  and  grounds  than  those  upon  which 
this  must  be  considered.  In  marriages  between  Christians,  the  Court  is 
in  possession  of  the  law  which  it  is  to  administer,  and  must  be  supposed 
to  be  conversant  in  that  law;  but  that  is  not  the  case  with  respect  to  the 
law  of  the  Jews.  The  Court  Christian,  as  it  is  called,  has  no  power 
upon  that  law  but  by  analogy.  It  came  to  the  Consistory  Court,  and 
the  Judge  seeing  in  what  manner  it  was  brought,  took  certain  rules  for 
his  guide,  I  think  very  properly,  and  I  shall  do  the  same.  The  rule  of 
decision  must  necessarily  be  different  with  respect  to  this  marriage,  from 
that  which  it  would  be  between  Christians.  I  must  attend  to  the  ground 
•  upon  which  it  was  determined,  and  the  reason  of  it  being  sent  from  the 
Court  of  Chancery,  which  was  to  know,  whether  the  ceremony,  which 
took  place,  constituted  a  good  marriage?  Perhaps  it  may  be  said,  that 
it  might  be  as  well  tried  by  a  jury  as  by  the  Ecclesiastical  Court;  but  as 
it  comes  directed  by  the  High  Court  of  Chancery,  I  must  inquire  as  well 
as  I  can,  obtain  the  best  information  I  can,  and  make  such  a  return  to 
that  Court,  as  to  the  best  of  my  judgment  is  right,  either  that  the  party 
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is  the  wife^  or  is  not  the  wife  of  Mr.  Belisario: — from  tbenes  con-- 
dudiDjE,  that  he^  will  be  entitled  to  her  fortune,  as  is  directed  by  the 
will  of  her  mother,  supposing  her  to  be  the  wife,  and  that  he  will  not  be 
entitled  either  to  her  person  or  property,  supposing  her  not  to  be.  That 
is  the  question  I  am  to  try,  whether  she  is  the  wife  of  Mr.  Belisario, 
who  is  the  party  in  this  cause;  and  if  I  find  that  he  is  not  entitled  to  the 
rights  of  a  husband  over  the  person  and  over  the  property  of  this  lady, 
as  his  wife,  that  must  be  the  answer  which  this  Courtis  bound  to  return. 
What  then  is  the  evidence  respecting  that  fact,  and  the  effect  that  fact 
would  have  among  persons  of  the  Jewish  religion,  and  persons  bestaUe 
to  tell  what  the  Jewish  laws  are? 

It  is  proved  by  the  witnesses  examined  upon  Mr.  Belisario's  allega- 
tion, that  the  sister  of  Esther  Lindo  was  married  to  the  brother  of  Aaron 
Mendes  Belisario;  that  the  parties  in  this  cause  often  met  at  Jacob's 
house,  and  that  an  intimacy  was  soon  contracted  between  them;  Esther 
Lindo  being  at  that  time  a  girl  of  the  age  of  sixteen,  and  Mr.  Belisario 
of  the  age  of  twenty-six  or  twenty-seven.  The  two  witnesses,  who  de- 
pose to  the  fact  of  marriage  upon  which  Mr.  Belisario  rests  his  case,  aff 
to  its  being  a  valid  marriage,  are  Lyon  Cohen,  who  is  described  as  a 
tailor,  and  Abraham  Jacobs,  residing  in  the  parish  of  St  Mary,  White- 
chapel.  He  says,  to  the  6th  article,  <Uhat  he  knows  and  is  intimately 
acquainted  with  the  articulate  Aaron  Mendes  Belisario,  party  in  this  . 
cause,  who  is  a  Jew  of  the  Portuguese  nation,  and  the  deponent  also 
knows  the  articulate  Esther  Mendes  Belisario,  formerly  Lindo,  acting 
by  Abraham  de  Mattos  Moccatta,  her  guardian,  the  other  party,  who 
is  a  Jewess  of  the  same  nation.''  To  the  14th  interrogatory,  he  says, 
<^that  being  intimate  with  the  said  articulate  Aaron  Mendes  Belisario, 
be  asked  the  deponient,  about  three  or  four  days  before  the  marriags 
hereinafter  mentioned,  to  attend  and  be  a  witness  to  his  marriage;  that 
the  deponent  consented  thereto;  and  the  Friday  following  being  appoint* 
ed  for  such  marriage,  which  was  the  26th  day  of  July,  he  also  desired 
the  deponent  to  ask  a  friend  of  his  to  be  the  other  witness  thereto,  the 
ceremony  of  such  a  marriage  among  the  Jews  requiring  two  witnesses, 
who  must  also  be  Jews;  that  the  deponent  accordingly,  on  the  Thursday 
the  26th  of  the  said  month  of  July,  asked  his  fellow-witness,  Abraham 
Jacobs,  with  whom  the  deponent  was  intimate,  to  go  with  the  deponent 
on  the  next  morning  to  the  house  of  the  said  Jacob  Mendes  Beli^rio  in 
Little  Bennet  Street  aforesaid,  where  it  was  agreed  that  all  the  parties 
w^re  to  meet,  and  the  said  ceremony  was  to  be  performed;  and  the  said 
Abraham  Jacobs  having  consented  thereto,  on  tfie  next  morning?  being 
Friday  the  26th  day  of  July,  accompanied  the  deponent  to  the  said  Jacob 
Mendes  Belisario's  house  about  nine  o'clock  in  the  morning,  wher©  they 
met  the  said  Aaron  Mendes  Belisario,  and  breakfasted  with  him;  that 
the  said  Jacob  Mendes  Belisario  and  his  wife  were  out  of  town;  and 
after  that  they,  the  deponent  and  the  said  Abraham  Jacobs,  had  been 
about  two  hours  or  two  hours  and  a  half  at  the  house  of  the  said  Jacob 
Mendes  Belisario,  the  articulate  Esther  Mendes  Belisario,  then  Lindo, 
came  to  the  same  house,  and  went  up  stairs  into  a  room  on  the  first  floor, 
accompanied  by  the  said  Aaron  Mendes  Belisario,  who,  a  short  time 
afterwards  came  down  into  the  room  where  the  deponent  and  the  said 
Abraham  Jacobs  were  waiting,  and  desired  them  to  walk  up  stairs;  that 
they  accordingly  went  with  him  into  the  room  where  the  said  Esther 
Lindo  then  was,  and  they  were  then  introduced  by  him  to  her;  and  after 
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a  little  oeremony  between  all  the  parties,  the  said  Aaron  MendesBeliaa* 

rio,  intending  to  proceed  with  his  marriagei  did,  in  the  presence  of  the 

deponent  and  the  aaid  Abraham  Jacobs,  who  are  respectively  Jews,  say 

to  the  said  Esther  Mendes  Belisario,  then  Lindo,  at  the  same  time  hold* 

ing  a  ring  to  her,  ^*  Do  you  know  that,  by  taking  this  ring,  you  become 

my  wife?''  to  which  she  answered  she  did;  that  the  said  Aaron  Mendes 

Belisario  then  said  to  her,  <<  Do  you  take  it  with  your  free  will  and  con« 

sent?"  to  which  she  answered,  <<I  do;"  or  they  then  expressed  them* 

selves  in  words  to  that  effect;  and  thereupon  the  said  Aaron  Mendes 

Belisario  placed  the  said  ring  on  one  of  her  fingers  on  her  left*hand,  but 

which  of  her  fingers  the  deponent  does  not  recollect,"  nor  is  it  material 

to  the  validity  of  such  marriage,  which  she  tendered  and  held  out  for 

that  purpose,  <<and  freely  and  voluntarily  accepted  and  received  the  said 

ring,  and,  at  the  same  time  that  the  aaid  Aaron  Mendes  Belisario  put 

the  said  ring  on  the  said  Esther  Lindo's  finger,  he  repeated  the  Hebrew 

words,"  the  translation  of  which  we  have  in  another  place,  <<  and  after 

mich  ceremony  had  taken  place,  they,  the  said  Estlier  Mendes  Belisario 

and  the  said  Aaron  Mendes  Belisario,  went  out  of  the  room,  and  the 

deponent  and  the  said  Abraham  Jacobs  remained  there,  until  the  said 

Esther  Mendes  Belisario  went  away,  which  was  soon  after,  and  then 

the}',  accompanied  by  the  said  Aaron  Mendes  Belisario,  went  out  of  the 

house  together."    And  he  further  saith,  <<that  he  looks  upon  and  be* 

lieves  the  said  marriage,  as  between  persons  professing  the  Jewish  reli* 

gion,  to  be  a  good  and  valid  marriage;  and  the  deponent  knows  of  several 

Biarriages  under  similar  circumstances,  which  are  held  and  reputed  to  be 

good  and  valid."     This  is  confirmed,  I  think,  exactly  as  to  all  circum* 

stances  that  are  stated  by  Abraham  Jacobs,  the  other  witness.     Of  the 

other  witnesses  examined  upon  Belisario's  allegation,  some  speak  to  the 

acquaintance  and  connexion  there  is  between  the  parties,  respecting 

which  there  is  no  doubt  at  all ;  and  the  other,  as  to  the  effect  which  such  a 

ceremony,  which  is  proved  ta  have  passed  between  them,  has  by  the 

Jewish  laws,  and  whether  it  is,  by  that  law,  to  be  considered  as  a  marriage 

or  not 

The  first  of  the  witnesses  examined  is  Mr.  D'Azevedo:  he  says,  he  is 
reader  to  the  Portuguese  Jews'  synagogue  in  the  city  of  London,  and  is 
well  acquainted  with  the  rites  and  ceremonies  of  marriage  in  the  Jews' 
religion,  as  handed  down  by  his  ancestors.  That  having  read  the 
Hebrew  words  written  in  the  said  first  article,  which  he  fully  and  per- 
£Bctly  understands,  he  cannot  take  upon  himself  to  say,  whether  such 
words,  being  repeated  by  a  Jew,  a  bachelor  of  the  age  of  thirteen 
years  or  upwards,  to  a  Jewess,  a  spinster  of  the  age  of  thirteen  years, or 
upwards,  with  an  intent  to  contract  matrimony,  and,  at  the  same  time, 
delivering  to  the  said  Jewess  a  gold  ring,  in  the  presence  of  two  credible 
witnesses,  being  also  Jews,  and  the  said  Jewess  freely  and  voluntarily 
receiving  and  accepting  the  said  ring,  does  or  does  not  make  an  effec- 
tual and  valid  marriage;  nor  can  he  take  upon  himself  to  depose,  whether 
or  not  the  same  is  held  among  the  Jews,  or  persons  professing  the  Jews' 
religion,  or  universally  deemed,  reputed,  and  taken  to  be  a  good  and 
valid  marriage,  by  the  High  Priest,  Chief  Rabbi,  or  Archisynagogus,  and 
the  Rabbles  or  Priests,  his  colleagues,  and  by  persons  acquainted  with 
the  rites  and  ceremonies  of  marriages  in  the  Jews'  religion;"  for  the 
deponent  saith,  ^^  the  repeating  the  said  words  in  the  Hebrew  language, 
and  the  delivery  of  the  ring  in  the  manner  {beaded  in  the  said  article, 
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forms  a  part  of  the  marriage  ceremony  among  the  Jews,  and  is  called 
the  Kedushim,  without  which  it  is  not  a  marriage  in  the  Jews'  religion; 
but  the  deponent  cannot  say  whether  or  not  suqh  ceremony  of  the  Ke* 
dushim  alone  would  constitute  an  effectual  marriage;  but  being  incompe- 
tent to  give  an  opinion  thereon,  he  saith,  so  far  is  he  from  being  satisfied 
of  the^  validity  of  such  a  marriage,  that,  if  he  was  to  be  married,  he 
should  most  certainly  conform  to  the  ceremony  of  a  public  marriage,  lest 
the  Kedushim  might  be  deemed  insufficient  to  invalidate  a  marriage 
among  the  Jews  agreeably  to  their  laws.''  This  witness  is  the  son  of 
the  late  High  Priest,  and  who  was  so  a  great  many  years,  and  it  is  al- 
loiyed  that  he  was  certainly  a  man  of  great  authority  and  experience. 
The  witness  is  his  son,  and  he  is  employed  in  the  synagogue,  and  ex- 
presses himself  very  doubtful  as  to  it  making  a  complete  marriage,  and 
speaking  himself  of  it  as  being  rather  a  part  of  the  marriage  only,  than 
any  thing  else. 

The  next  witness,  is  the  brother  of  the  last.  He  describes  himself  to 
be  a  watchmaker,  and  he  says,  to  the  fourteenth  article,  ^^  that  he  is  a 
total  stranger  to  the  facts  pleaded  therein;  but  saith,  that  if  the  said  facts 
are  true,  as  therein  pleaded;  if  there  was  no  compulsion  used,  and  the 
articulate  Esther  Mendes  Belisario,  formerly  Lindo,  received  and 
accepted  the  ring  from  the  said  Aaron  Mendes  Belisario  freely  and  vo- 
luntarily, that  such  a  ceremony,  as  is  pleaded  in  the  said  article  to  have 
passed  between  the  parties  in  this  cause,  is  binding  on  them,  and  is  so 
far  good  and  valid,  as  between  persons  professing  the  Jewish  religion, 
that  they  could  not,  according  to  the  rites  and  ceremonies  of  the  mar- 
riages in  the  Jews'  religion,  marry  any  other  person,  without  being  first 
divorced  from  the  aforesaid  marriage,  which  is  called  the  Kedushim;" 
but  the  deponent  saith,  ^'  that  such  a  marriage  as  aforesaid  is  not  perfect  or 
complete,  for  want  of  the  officiating  Priest  to  pass  the  nuptial  benedic- 
tion on  the  parties,  *and  the  same  is  liable  to  be  called  for  proof  before  the 
Bethdin,  or  tribunal  before  mentioned.  But  if  it  should  then  appear 
that  the  parties,  who  had  been  so  married  by  the  Kedushim,  were  so 
married  without  any  compulsion  or  deceit,  and  that  the  witnesses  there- 
to were  Jews,  such  a  marriage  would,  as  the  deponent  verily  believes, 
be  held  to  be  good  and  valid,  as  binding  on  the  parties." 

The  third  witness,  who  is  called  on  the  same  side,  is  Solomon  Mor«* 
decai  Ish  Yemene,  who  is  described  as  one  of  the  students  of  the  college 
of  the  Portuguese  Jews.  He  says,  'Hhat  while  he  lived  at  Hamburgh 
he  filled  the  office  of  High  Priest  of  the  Portuguese  Jews  for  three  years; 
that  he  is  very  well  acquainted  with  the  rites  and  ceremonies  of  mar^ 
ri^ge.  That  if  a  Jew,  being  a  bachelor,  and  of  the  age  of  thirteen  years 
and  upwards,  shall  seriously,  and  with  an  intent  to  contract  matrimony, 
deliver,  in  the  presence  of  two  crecUble  witnesses,  who  are  respectively 
Jews,  a  gold  ring,  and  repeat  the  words  before  stated,  in  the  Hebrew 
tongue,  to  a  Jewess,  a  spinster  and  of  the  age  of  thirteen  years  and 
upwards,  and  she  shall  freely  and  voluntarily  receive  and  aceq)t  the  said 
ring,  the  same  is  held  among  the  Jews  an  effectual  and  valid  marriage, 
conformable  to  the  law  of  Moses;  and  he  saith,  that  it  is  so  deemed,  and 
universally  reputed  and  taken  to  be  by  the  said  High  Priest,  Chief 
Rabbi,  or  Archisynagogus,  and  the  Rabbies  or  Priests,  his  colleagues, 
and  by  all  the  Jews  or  persons  acquainted  with  the  rites  and  ceremonies 
of  marriage  in  the  Jews'  religion;"  and  he  further  saith,  "  that  the  be- 
£pre-written  Hebrew  words  are  of  his,  the  deponent's  own  hand-writing. 
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and  are  the  same  as  those  writteo  in  the  first  article  of  the  said  allegation, 
the  translation  of  which  in  English  is,  <  Bel)old,  thou  art  sanctifiei^  unto 
me  with  this  ring,  according  to  the  law  of  Moses  and  Israel;'  that  such 
ceremony  among  the  Jews  is  called  the  Kedushim;  that  some  Jews  differ 
in  the  translation  of  the  word  used,  which  is,  according  to  one  interpre- 
tation, ^prepared,'  and,  according  to  another,  ^sanctified;'  but  they  all 
agree  that  such  a  ceremony  is  held  a  good  marriage,  so  much  so,  that 
Moses  himself  could  not  invalidate  it,  according  to  the  Mosaic  law;  and 
further  to  the  said  article  he  cannot  depose,  save  that  the  Rabbies  do 
require  that  tlie  persons  between  whom  such  afore-mentioned  ceremony 
of  the  Kedushim  shall  have  passed,  shall  afterwards  go  through  the 
eeremony  of  the  Hupa  and  the  seven  blessings,  which,  according  to 
the  rabbinical  ceremonies,  is  the  usual  way  of  marrying;  but  the  omission 
of  such  latter  ceremony  does  not  invalidate  the  inarriage  by  the  Kedu- 
shim alone,  for  such  persons  are  lawful  husband  and  wife,  according  to 
the  law  of  Moses,  which  is  the  foundation  of  the  Jewish  law,  and  by 
which  the  Jews  are  ruled  in  all  matters  of  religion.'' 

The  last  witness  examined  on  this  head  is  Solomon  Lyon,  who  de- 
scribes himself  to  be  a  Rabbi  of  the  Grerman  Jewish  nation.  He  says, 
^  that  the  aforesaid  ceremony  of  the  delivery  and  acceptance  of  a  ring 
or  piece  of  money  and  the  repeating  the  Hebrew  words,  which  in 
£ngiish  signify,  <  Thou  shalt  be  holy  to  me  with  this  ring,  according  to 
the  law  of  Moses  and  Israel,'  is,  among  the  Jews,  called  the  Kedushim, 
and  was  in^stituted  by  Moses  as  a  law  of  marriage  among  Jews;  but  that 
since  the  Rabbies  have  appointed  a  further  ceremony  of  marriage  called 
Hupa  and  the  seven  blessings,  in  addition  to  the  Kedushim,  the  same  is 
mostly  observed  at  the  time  of  marriage  of  a  Jew  and  Jewess,  agreeably 
to  the  rabbinical  laws,  although  the  omission  of  the  Hupa  and  the  seven 
blessings  cannot  invalidate  a  marriage  by  Kedushim  alone;  for  the  de- 
ponent saith,  that  such  last-mentioned  marriage,  notwithstanding  such 
aforesaid  omission,  would,  according  to  the  law  of  Moses  and  the  Jewish 
law,  be  held  effectual  and  valid." 

To  the  fifth  interrogatory,  the  same  witness  says,  <<that,  according 
to  the  original  Jewish  law,  which  was  given  by  Moses,  the  only  cere- 
mony which  constitutes  marriage  is  that  of  the  Kedushim,  but  since  that 
time  the  Rabbies  have  added  the  ceremony  of  Hupa,  as  decessary  to  a 
Jewish  marriage;  but  even  Beth  Joseph  himself  lays  it  down,  that  a 
marriage  by  Kedushim  alone  cannot  be  invalidated,  if  there  is  no  decep- 
tion used."  Annexed  to  this  allegation  given  by  Mr.  Belisario,  there 
is  a  certificate  that  was  addressed,  in  the  year  1778,  by  Moses  Cohen 
D'Azevedo,  and  another  Priest  to  the  Elders  of  the  Portuguese  nation, 
and  to  the  High  Priest,  a  mah  of  very  great  learning  in  the  Jewish  law. 
The  certificate  is  signed  by  the  gentlemen,  who,  I  suppose,  were  the 
Bethdin  of  the  time.  Now,  it  appears  to  me,  that  this  was  a  very  dif- 
ferent case  from  that  which  is  now  before  the  Court.  That  appears  to 
have  been  a  much  more  solemn  act  than  this.  It  is  called  a  contract; 
and  it  appears  that  it  was  signed  by  the  parties,  and  signed  by  two  wit- 
nesses who  were  present:  therefore  there  was  much  more  solemnity  in 
that  act,  than  is  proved  to  have  passed  in  the  present  case;  but  that 
which,  in  my  apprehension,  completely  distinguishes  it,  is,  that  the  re- 
ference made  to  them  was,  whether  the  marriage  between  those  per- 
sons was  valid,  and  whether  the  children  born  were  legitimate?  They 
give  it  as  their  opinion  that  it  was  valid;  that  the  woman  could  not 
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BUtrry  without  a  divorce;  that  they  were  cohabiting  in  venial  sin^  and 
that  the  children  were  legitimate;  the  fact  beings  that  those  parties  were 
cohabiting,  and  had  children. — ^That  had  accordingly,  to  all  intents  and 
purposes,  the  effect  of  the  Hupa;  and  the  certificate  is,  that  it  was  valid, 
although  there  had  not  been  the  Hupa,  bat  that  which  supplies  the  place 
of  it;  for  there  had  been  a  cohabitation:  therefore,  that  is  a  case  per- 
fectly diflferent  from  tJiat  now  before  the  Court,  where  there  appears  to 
be  no  cohabitation  or  consummation,  but  the  mere  declaration  of  parties 
joined  together,  in  the  Way  which  has  been  stated,  amounting  to  a  Ke- 
dushim,  and  nothing  more;  and  it  is  not  suggested  that  any  other  step 
had  been  taken,  but  that  of  the  Kedushim. 

The  allegation,  admitted  on  behalf  of  Esther  Lindo,  recites  what  is 
alleged  on  the  part  of  Mr.  Belisario,  respecting  the  act  taking  place;  but 
it  pleads  that  it  was  not  an  effectual  marriage,  and  upon  that  allegation 
there  have  been  four  witnesses  examined. 

The  first  is  David  Henriques  Julian:  who  says,  <<that  he  is  one  of 
the  Rabbles  of  the  Portuguese  Jews  Synagogue  in  the  city  of  London; 
that  there  is  not  a  High  Priest  of  that  Synagoguoi  but  that  the  deponent 
has  for  seven  or  eight  years  last  past  been  one  of  the  Rabbles  who  fill 
the  office  of  High  Priest,  or  Archisynagogus;  and  as  such,  hath  ever 
since  formed  one  of  the  tribunal  called  the  Bethdin,  which,  among  the 
Jews,  is  the  highest  authority  in  Ecclesiastical  cases,  and  consists  at 
present  of  two  chief  Rabbles,  who  are  appointed  by  the  Synagogue,  and 
they  call  in  a  third  Rabbi  when  they  have  any  case  to  determine;  that, 
at  present,  the  deponent  and  Hasday  Almosnino  are  the  chief  Rabbles 
so  appointed  by  the  said  Portuguese  Synagogue,  of  which  this  dqponent 
is  the  firsf 

He  says,  <'  that  if  a  Jew,  being  a  bachelor  of  the  age  of  thirteen  years 
and  upwards,  shall  seriously,  and  with  an  intent  to  contract  marriage^ 
deliver,  in  the  presence  of  two  credible  witnesses,  who  are  Jews,  a  gold 
ring,  and  repeat  tlie  aforesaid  Hebrew  words  to  a  Jewess,  who  being  a 
spinster,  of  the  age  of  thirteen  years  and  upwards,  and  she  shall  freely 
and  voluntarily  receive  and  accept  tiie  said  ring,  in  the  manner,  as  is 
stated  in  the  recital,  from  the  first  article  of  the  said  allegation  given  in 
and  admitted  on  the  part  and  behalf  of  the  said  Aaron  Mendes  Belisario, 
the  same  wodld  not  be  called  a  marriaee  amongst  the  Jews,  but  only  a 
betrothment;  the  effect  of  which  is,  Uiat  she  cannot  by  the  rites  and 
ceremonies  of  the  Jews,  marry  any  other  man  than  the  person  to  whom 
she  is  so  betrothed,  unless  she  is  freed  from  such  betrothment  by  his 
giving  her  a  divorcement,  which  he  has  power  to  do  when  he  pleases; 
and  the  Jewess  so  betrothed  by  the  Kedushim  alone,  is  complete. mis- 
tress of  her  own  property,  and  may  dispose  thereof  in  ^^atever  manner 
she  pleases;  and  the  Jew  to  whom  she  is  so  betrothed,  is  not  obliged  to 
maintain  or  provide  for  her,  till  die  has  gone  tiirough  the  full  ceremony 
of  marriage  with  the  said  Jew;  and  if  she  should  die  after  being  so  be- 
trothed, or  having  gone  through  the  ceromony  of  the  Kedushim  alone  in 
manner  as  aforesaid,  he,  the  said  Jew,  would  have  no  right  to  any  part 
of  her  property;  neither  would  she,  if  the  Jew  was  to  die,  he  entitled  to 
any  dowry,  or  other  part  of  his  property:  and  he  further  saith,  that  the 
ceremony  essential  to,  and  whidi  cMstitates  an  effectual,  valid,  and  le- 
gal marriage  among  Jews,  is,  that  a  formal  contract  in  the  Hebrew  lan- 
guage must  be  entered  into  bv  the  bridegroom,  with  the  bride  according 
to  the  rites  and  ceremonies  of  the  Jews,  and  the  rales  of  tjbe  Jewidi  con- 
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gregatiODy  to  which  the  parties  belong,  which  is  drawn  by  the  Priest 
or  Minister  who  marries  them,  and  must  be  signed  by  the  bridegroom 
and  two  witnesses  before  the  ceremony  of  marriage,  and  must  also  be 
entered  and  registered  in  a  certain  book  kept  for  that  purpose  in  the 
Synagogue,  or  by  the  Priest  or  Minister  of  such  congregation,  and  the 
said  entry  must  also  be  signed  by  the  bridegroom  and  two  witnesses; 
after  which  the  original  contract  is  always  delivered  to  the  bride  or 
other  relations;  that  by  such  contract  the  Jew  binds  himself  to  maintain^ 
clothe,  honour,  and  behave  with  conjugal  duty  towards  the  Jewess  his 
wife."  But  the  deponent  saith,  ^<  that  if  a  Jew  and  Jewess,  after  hav- 
ing given  and  received  the  Kedushim  in  manner  as  aforesaid,  and  such 
Jew  was  afterwards  to  say,  in  the  presence  of  two  witnesses  respec- 
tively Jews,  that  he  was  going  to  have  a  connexion  with  such  Jewess  in 
Ihe  name  of  marriage,  and  then  retired  and  had  carnal  knowledge  of 
such  Jewess,  the  deponent  believes  that,  in  such  case,  it  would  be  held 
a  good  and  valid  marriage  between  such  Jew  and  Jewess,  according  to  the 
rites  wekd  ceremonies  of  the  Jews,  and  would  be  so  pronounced  to  be  by 
the  Bethdin;  but  the  deponent  does  not  remember  any  such  case,  and 
only  states  the  same  as  his  opinion."  He  says,  to  the  eleventh  inter- 
rogatory, that  the  children  of  a  Je^  and  Jewess,  who  have  been  by  their 
parents  declared  to  be  their  children,  would,  by  the  law  of  Moses,  inherit 
the  property  of  their  parents,  as  well  as  children  born  under  the  most  so- 
lemn form  of  marriage,  if  even  the  Kedushim,  or  any  form  of  marriage, 
had  never  passed  between  their  parents. "  And  he  further  answers,  '<  that, 
supposing  a  Jewess,  who  had  received  a  ring  under  the  Kedushim,  shall 
carnally  connect  herself  with  any  other  man,  than  him  who  gave  her 
such  ring,  she  would  be  considered  an  adulteress,  according  to  the 
Jewish  law;  and  if  a  man,  being  a  Jew,  should  commit  a  rape  on  a  Jewess 
who  had  so  received  a  ring,  he  would,  according  to  the  Jewish  law,  be 
punished  with  death;  as  would  a  Jew  who  had  committed  a  rape  on  his 
neighbour's  wife."  Mr.  Almosnino,  the  other  Rabbi,  deposes  in  the 
same  manner,  that  it  would  not  constitute  a  valid  marriage,  but  bnly  a 
betrothment;  and  the  Jewess  so  betrothed  remains  mistress  of  h^  own 

Iroperty,  and  may  dispose  of  it  in  any  way  she  pleases;  and  that  if  such 
ewess  should  die,  after  being  so  betrothed,  the  Jew  has  no  right  to  her 
property,  or  any  part  of  it" 

The  third  witness  is  Isaac  Delgado,  who  fully  confirms  what  the  other 
two  witnesses  have  said  with  respect  to  the  betrothment;  and  Mr.  Ish 
Yemene,  says,  to  the  third  interrogatory,  <<that  the  property  of  a  Jewess 
is  inheritable  by  her  relations,  and  not  by  the  man;  but  that  the  hus- 
band is  heir  to  the  married  woman."  And  to  the  fourth  interrogatory 
he  says,  **  that  the  relations  of  a  woman  betrothed  are,  by  the  Jewish 
law,  bound  to  pay  the  burial  expenses;  and  by  the  like  law,  those  of  a 
married  woman  are  to  be  paid  by  the  husband." 

It  was  mentioned  by  the  counsel,  that  there  were  connderable  eon«' 
tradictions  in  the  evidence  given  by  those  witnesses. — I  do  not  observe 
any  that  are  material;  they  all  say,  <^  that  the  Eledushim  is  such  a  be- 
trothment, or  such  a  contract  entered  into  between  the  parties,  as  can- 
not be  dissolved  without  a  divorce;  that  the  woman,  if  she  should  con- 
nect herself  with  another  man,  would  be  an  adultress,  and  that  so  far  it 
is  to  be  considered  as  a  marriage:"  but  they  say,  ^<it  has  none  of  the 
efiects  by  which  the  property  is  conveyed;  that  a  man  has  no  right  to 
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the  property  of  the  betrothed  woman;  that  she  may  do  what  she  will 
with  her  property;  and  if  she  dies  it  will  not  go  to  him^  but  to  her  re- 
lations.*' 

Thus  the  evidence  stood  upon  the  first  hearing;  and  then  the  Judge 
did,  after  hearing  the  argument,  not  without  giving  an  opportunity  for 
the  counsel  to  object,  but  for  the  purpose  of  information,  direct  that  cer* 
tain  questions  should  be  propounded  by  ttie  Registrar  to  the  Bethdin; 
and  they,  being  delivered  to  the  Bethdin,  were  likewise  delivered  to  the 
Proctor  for  the  adverse  party;  and  he  brought  in  answers  given  by  two 
of  the  persons  who  were  witnesses  for  his  party;  and  before  the  Judge 
pronounced  sentence,  they  were  admitted  by  consent  on  both  sides; 
both  the  answers  of  the  Bethdin,  and  the  two  other  persons  also. 

Respecting  the  questions  put  to  them,  the  first  is,  <<  Whether  it  is  ad- 
mitted that  Beth  Joseph,  who  is  proved  in  this  cause  to  be  one  of  the 
principal  guides  of  the  Jewish  Portuguese  Church,  has  laid  it  down  that 
the  Eedushim  alone  cannot  be  invalidated?*'  That  means,  as  I  under- 
stand it,  whether,  if  that  ceremony  has  passed,  and  no  other,  it  will  re- 
quire a  divorce  to  set  the  party  at  liberty?  The  answer  they  have  all 
given  is,  that  it  cannot  without  a  divorce.  So  the  witnesses,  who  were 
examined  on  the  part  of  Miss  Lindo,  say,  because  they  say,  that  it  is 
only  a  betroth  ment,  and  not  a  marriage,  although  it  has  that  effect 

The  next  questfon  is,  ^^  Whether  the  assertion  of  Maimonides,  as  cited 
by  Mr.  Selden  in  his  Uxor  Ebraica,  b.  2.  c.  1,  where  it  is  declared, 
<  that  the  woman  who  has  received  Kedushim  is  ver^  uxor,  truly  a  wife, 
although  consummation  hath  not  passed,'  is  an  assertion  without  founda- 
tion?" Upon  that  they  differ:  the  persons  who  compose  the  Bethdin 
say,  ^^that  the  words,  that  Mr.  Selden  has  quoted,  are  not  applicable  to 
a  wife  only,  but  they  are  applicable  to  a  woman  also  who  is  only  be- 
ti*othed,  as  well  as  married."  The  other  two  contend  that  it  signifies  a 
wife  only.  It  seems  to  be  a  dispute  merely  about  words,  because  Mr. 
Ish  Yemene  goes  on  and  says,  <'  that  the  Hupa,  as  well  as  the  Kedu- 
shim, is  necessary  to  make  a  complete  man  and  wife;"  for  he  says,  ^^It 
is  afterwards  required,  that  such  Jew  and  Jewess  shall  conform  to  the 
Rabbinical  ceremony."  That  appears  to  be  necessary  for  every  thing, 
even  for  the  inheritance.  And  he  further  says,  <<  If  a  man,  being  a  Jew, 
.obliges  himself  to  give  his  daughter  a  marriage  portion^  and  she  should 
take  Eedushim,  the  man  to  whom  she  so  becomes  betrothed,  could  not 
recover  such  portion,  according  to  the  Jewish  law,  unless  such  obliga- 
tion should  be  given  to  him."  And  again,  Maimonides  says,  ^Hhe  Hu- 
pa is  necessary;"  and  Beth  Joseph  says  the  samet  And  it  appears  that 
the  Hupa,  after  Kedushim,  makes  a  perfect  marriage.  But  Mr.  Ish 
Yemene  says,  <^  the  want  of  the  Hupa  does  not  invalidate  the  marriage  in 
the  least;"  abd  it  is  the  opinion  of  Solomon  Lyon,  ^^  that  the  Hupa  is 
of  no  effect  alone,  but  the  Eedushim  and  Hupa  together  complete  the 
marriage."  In  that  respect  they  ultimately  agree,  I  think,  although  they 
call  Eedushim  a  marriage,  it  is  not  perfect  without  the  Hupa,  which  is 
necessary  to  entitle  the  man  to  the  property. 
•  Another  question  proposed  is,  <<  whether  a  man,  who  iSsA  given  Eedu- 
shim, has  not  a  right,  acquired  thereby,  to  call  upon  the  woman  who 
has  accepted  it,  to  submit  to  conjugal  embraces?  And  whether  the  wo- 
man, who  has  received  the  same,  is  not  bound,  in  conscience  and  in  law, 
to  submit  thereto  when  duly  called  upon?"  To  this  the  Bethdin  answer 
in  this  manner:  they  say,  <^  the  right  the  man  hath  acquired  on  the  wo- 
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man  he  hath  bet^thed  is,  that  he  can  demand  of  her  to  prepare  herself 
for  being  admitted  to  the  matrimonial  state,  allowing  her  a  certain 
period  of  time  for  the  purpose,  and  when  that  period  is  expired,  it  is 
expected  that  she  will  surrender  herself  up  to  enter  the  Hupa,  which 
constitutes  marriage,  but  even  then  she  is  not  bound  in  conscience  or  in 
law  to  submit  thereto;  the  measures  taken  in  case  of  non-compliance 
are,  that  she  will  be  called  before  the  tribunal,  and  interrogated,  why 
she  doth  not  fulfil  her  marriage  promise  to  that  man?  If  she  says  that 
her  non-compliance  proceeds  frooi  aversion,  saying,  <  she  detests  that 
man,^  then  he  is  ordered  imnlediately  to  give  her  divorce;  and  were  he 
not  to  conform  himself  to  the  lawful  mandate  of  the  tribunal,  he  would 
be  compelled  to  it;  but  if  she  alleges  a  frivolous  and  vexatious  excuse, 
the  tribunal  administers  to  her  salutary  advice;  and  if  that  proves  inef- 
fectual, she  is  daily  called  out  in  the  seminaries  and  synagogues  for  four 
successive  weeks;  and  if  she  remains  intractable,  at  the  expiration  of  a 
twelvemonth,  he  will  be  compelled  to  divorce  her.^' 

^^  This  is  the  opinion  of  Rabbi  Isaac  Alphassi,  the  first  of  the  three 
chief  guides,  upon  whose  authority  we  determine  all  religious  matters. 
Maimonides,  who  is  the  second  authority  of  this  nature,  says^  the  same 
with  other  Jewish  doctors,  some  contemporary,  and  odiers  prior  and 
subsequent  to  the  said  Alphassi  and  Maimonides;  but  Raburn  Ashur, 
who  is  the  third  authority  in  rank,  his  son,  and  the  author  of  the  Beth 
Joseph,  with  some  others,  differ,  and  say,  that  when  a  woman  will  not 
comply  to  perform  what  she  did  engage  herself  to,  the  man  cannot  be 
compelled  to  divorce  her,  but  merely  requested  to  it;  but  yet  none  say, 
that  coercive  measures  can  be  made  use  of  to  compel  her  to  enter  the 
matrimonial  state."  To  the  same  question,  <<  Whether  a  man,  who  has 
given  Kedushim,  has  a  right  acquired  thereby  to  call  upon  the  woman, 
who  has  accepted  it,  to  snbmit  to  conjugal  embraces,  and  whether  the  wo- 
man, who  has  received  the  same,  is  not  bound  in  conscience  and  inlaw  to 
submit  thereto,  when  duly  called  upon?''  Mr.  Ish  Yemene  says,  *'  That 
a  man,  who  has  given  Kedushim,  has  power  and  force  acquired  by  the 
Kedushim  to  call  on  his  spouse  to  come  to  his  house,  to  be  at  his  com- 
mand; and  he  has  not  only  a  right  to  call  her  to  his  house,  to  be  under 
his  command,  but  also  the  man  is  bound,  by  our  Rabbies,  to  bring  her 
to  his  house  in  the  time  above  mentioned;  and  if  he  has  not  brought 
her  to  his  house  in  the  time  above  mentioned,  our  learned  men  compd 
him  to  maintain  her,  though  she  is  not  in  his  house,  it  being  his  fault" 
He  then  adds,  <<  all  the  above  is  clear  by  the  law,  as  it  is  declared  in 
the  Gemara  treatise  of  Ketubot,  fol.  63.  The  woman  who  rebels  against 
her  husband  in  conjugal  points,  let  her  be  proclaimed  four  Saturdays  in 
the  synagogue,  and  the  fiethdin  ought  to  send  her  a  message  to  let  her 
know,  that  if  she  does  not  within  the  four  weeks  submit  herself  to  her 
husband's  command,  though  her  dower  be  very  considerable,  she  shall 
lose  the  whole,  as  well  the  betrothed  as  the  wife;"  for  this  he  quotes 
Maimonides,  Raburn  Ashur,  and  Tur;  and  he  adds,  that  <<Beth  Joseph 
further  says,  <  that  even  after  the  warning  and  forfeiting  her  whole 
dower,  it  is  at  the  husband's  option  to  give  her  Oiieij  but  he  can  never 
be  compelled.'  " 

Solomon  Lyon  says,  in  general  terms,  in  answer  to  the  Courth  ques- 
tion, <<He  certainly  has  a  right  to  demand  his  wife,  and  she  is  obliged 
to  comply,  both  in  conscience  and  law,  as  is  fully  contained  in  the  6e* 
mara  de  Ketubot,  fol.  59."     This  they  have  given  as  their  private. 
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opinion;  for  in  truth  it  is  no  more.  Of  the  other  three,  two  ajre  in 
office  to  excute  the  office  of  High  Priest,  and  the  other  is  called  in  by 
them  to  determine  any  case  that  comes  before  that  tribunal.  They  give 
a  contrary  opinion,  and  expressly  say,  ^  that  if  a  woman,  after  Kedu* 
shim,  has  left  her  husband,  and  if  she  persists  in  refusing  to  return  to 
her  husband,  whether  it  is  for  a  solid  or  a  frivolous  reason,  the  Beth- 
din  will  order  and  compel  the  man  to  give  a  divorce." 

The  general  result  of  the  evidence  is  this;  there  has  been  what  they 
call,  I  think,  a  complete  Kedushim  between  the  parties;  that  Kedushim, 
as  they  all  prove,  will,  in  order  to  dissolve  it,  and  in  order  to  give  the 
woman  a  power  to  marry  again,  need  a  divorce;  but  it  does  not  of  itself 
create  a  perfect  marriage,  because  it  does  not  give  the  husband  the  rights 
of  marriage;  for  they  all  agree,  and  there  is  no  contradiction  whatever, 
that  after  the  Kedushim  is  given,  the  wife  retains  her  rights,  she  has  a 
power  over  her  own  property  as  much  as  before,  and  the  husband  has 
no  power  over  it  at  all. 

With  respect  to  the  other  point,  whether  the  husband  can  be  com- 
pelled to  release  the  woman,  and  give  her  an  authority  to  part,  upon 
that  they  differ.  But  the  Bethdin,  the  persons  to  whom  the  applica- 
tion must  be  made  to  carry  it  into  effect,  say,  ^'  that  if  a  wife  persists 
in  refusing  to  return  to  her  husband,  the  husband  may  be  compelled  to 
give  a  divorce.'*  In  what  light  then  does  this  woman  appear?  What  is 
her  state  and  condition? — Is  she  a  perfect  wife?  No,  they  all  say.  Hall 
the  husband  acquired  the  civil  rights  of  marriage?  No,  none  of  them; 
they  all  prove  that  Is  it  possible  then  for  this  Court  to  make  a  return 
to  tiie  Court  of  Chancery,  and  say,  that  this  person  is  now  the  wife  of 
Mr.  Belisario,  as  he  has  claimed  her  to{)e;  when  it  is  proved  that  he  has 
not  a  i*ight  to  a  penny  of  her  fortune,  and  that  she  has  a  right  to  dispose 
of  it?   That  if  she  was  to  die,  he  would  have  no  right  at  all. 

What  can  the  Court  do  then?  Can  the  Court  order  the  Hupa?  That 
would  be  strange  indeed,  for  the  Ecclesiastical  Court  to  be  carryinc 
into  execution  a  marriage  between  two  Jews.  Can  the  Bethdin  do  it? 
The  Bethdin  say  no.  why  does  he  not  try  the  Bethdin?  The  Kedu- 
shim was  given  in  1793,  and  more  than  three  years  has  elapsed  since. 
Has  there  been  any  application  to  the  Synagogue,  which,  they  say,  is 
necessary  to  complete  the  marriage,  to  give  him  the  collective  rights  of 
the  husband?  None.  It  has  been  thrown  out,  by  the  counsel,  that  there 
is  an  injunction  which  would  prevent  her  marrying.  That  I  cannot  tell. 
All  that  the  Court  of  Chancery  has  done  is,  to  prevent  this  man  from 
having  access  to  her,  or  writing  letters  to  her,  to  prevent  him  from 
entering  into  a  contract  of  marriage.  Whether  it  would  prevent  them 
from  applying  to  be  admitted  to  the  Hupa,  I  cannot  tell;  but  certain  it 
is  upon  all  the  evidence,  that  without  that  ceremony,  without  the  Hupa, 
they  are  not  perfect  man  and  wife.  As  I  have  already  stated,  the  ques- 
tion is  not  whether  Miss  Lindo  is  now  at  liberty  to  marry  any  man  she 
pleases,  but  whether  she  is  the  wife  of  Aaron  Mendes  Belisario  or  not? 
I  think  it  is  clear,  from  the  evidence,  that  she  is  not;  that  the  ceremony 
which  has  passed,  although  it  prevents  her  from  marrying  any  other 
man  until  a  divorce  is  given,  does  not  give  him  any  authority  over  her 
fortune,  or  person.  A  man  cannot  be  the  husband  of  a  woman,  by  the 
law  of  England,  without  having  the  civil  rights,  which  he  has  not;  and 
therefore,  under  all  the  circumstances,  I  am  of  opinion,  that  the  sen- 
tence giveti  by  the  JvAgb  of  the  Consifltory  Court  is  perfectly  right,  and 
I  shall  confirm  it 
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HODGKINSON,  falsely  caUed  WILKIEV.  WILKIE.— p.  262. 

In  nullity,  by  reaaon  of  minority,  and  ward  of  consent  of  the  parent,  —  wliat  consent  re- 
quired.   Consent,  once  given,  how  to  be  retracted. 


ELWES  V.  liLWES.— p.  269. 

Divorce  by  reason  of  adultery  of  the  wife,  decreed. — Objections  to  the  evidence  over- 
ruled. 

This  was  a  case  of  divorce,  by  reason  of  adultery  of  the  wife,  iii 
which  the  merits  of  the  case,  and  the  objections  arising  on  the  evidence, 
are  discussed  at  length  by  the  Court. 

Judgment. 

Sir  William  Scott. 

This  is  a  proceeding  for  a  separation,  by  reason  of  adultery,  insti- 
tuted by  John  Elwes,  Esq.  against  his  wife.  The  marriage  took  place 
in  1769,  the  parties  cohabited  together,  as  it  should  appear,  upon  terms 
of  matrimonial  affection,  at  least  during  the  latter  part  of  their  joint  re- 
sidence, until  September  1793,  when  cohabitation  ceased.  It  was  some 
time  after  that  the  cause  commenced  in  this  Court.  Various  pleas  have 
been  given  in — a  libel  on  the  part  of  the  complainant:  A  defensive  plea 
on  the  part  of  Mrs.  Elwes,  a  plea  stating  \  verdict  which  has  been  ob- 
tained in  an  action  at  common  law,  two  pleas  exceptive  to  the  credit  of 
witnesses  on  i^ch  side,  and  one  allegation  restrictive  of  the  credit  of 
one  witness,  examined  on  the  part  of  Mrs.  Elwes,  whose  credit  had 
been  impeached. 

The  pleas  have  been  thus  numerous;  many  witnesses  have  been  ex- 
mnined;  and  the  cause  has  been  argued  with  much  zeal  and  industry. 
The  Court  has  been  called  upon,  by  more  than  one  admonition,  to  ap- 
ply much  caution  in  the  determination  of  this  cause.  J  hope  and  trusty 
that  the  opinions  which  I  have  occasion  to  deliver  in  cases  of  this  kind, 
are  in  general  formed  with  due  deliberation,  and  a  sufficient  attention  to 
the  obligations  of  that  office  which  I  happen  to  fill.  Having  said  this, 
I  must  ^d,  that  in  very  few  cases  have  I  had  less  hesitation  and  fluctu- 
ation of  opinion,  than  in  the  present  It  appears  to  me,  that  the  real 
merits  of  the  question  reside  in  few  particulars,  and  that  these  parti- 
culars are  not  liable  to  much  serious  doubt  or  nice  observation,  and  that 
they  lead  to  a  conclusion  which  resides  at  no  great  distance  from  such 
premises.  There  are  many  parts  of  the  case  which  unquestionably  are 
pretty  remote,  but  those  parts,  perhaps,  I  shall  not  find  it  necessary  to 
travel  into  with  any  minute  exactness.  The  persons,  with  whom  Mrs. 
Elwes  stands  charged,  are  two,  a  Mr.  Egerton,  and  a  Mr.  Harvey,  per» 
sons,  it  should  seem,  bred  to  the  law,  living  in  different  law  societies. 
There  are  several  articles  of  the  libel,  given  on  the  part  of  Mr.  Elwes, 
which  state  the  commencement  and  progress  of  the  acquaintance  which 
this  lady  had  with  these  two  persons  &om  the  year  1791,  and  which 
lasted  with  much  general,  and,  it  is  contended,  with  much  suspicious 
familiarity,  till  the  time  when  he  separated  from  his  wife.  ''The  latter  ^^  f 
parts  of  the  libel  state,  what  in  our  technical  language  are  called  ap- 
VoL.  IV.  51 
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proximate  facts,  or  facts  from  which  the  legal  condusion  of  adultery  is. 
immediately  deducible. 

Upon  this  libel  four  persons  have  been  examined,  and  the  whole  sup* 
port  of  the  accusation  is  comprized  within  their  testimony;  for  if  they 
do  not  prove  sufficient,  there  is  an  end  of  the  charge,  nothing  farther 
arises;  on  the  other^hand,  if  they  prove  sufficient,  they  will  establish 
the  legal  conclusion,  unless  the  legal  effect  of  their  testimony  is  taken 
off  by  something  which  either  destroys  it  directly  by  contradiction,  or 
which  depreciates  it  by  diminution  of  the  credit  of  these  witnesses,  or 
defeats  it  indirectly  by  the  opposition  of  other  facts,  consistent  with 
these  in  point  of  truth,  but  leading  to  a  different  legal  conclusion;  such 
as  a  connivance,  and  still  more  an  active  seduction  on  the  part  of  the 
husband,  before  the  injury  was  committed,  or  a  condonation  of  it,  aflter 
it  came  to  his  knowledge.     Three  of  the  witnesses  are  examined  to 
general  familiarities  and  specific  facts;  one  to  general  familiarity  only* 
*  L  5L2      '^  ^^^  ^^^  truly  observed  that  the  libel  goes  a  considerable  way  be- 
*'       *  yond  the  proofs;  facts  are  charged  which  can  hardly  be  said  to  be  proved 
at  all  in  the  manner  they  are  stated  in  the  libel;  and  there  are  other  facts 
which,  upon  the  evidence,  turn  out  to  be  slight  and  insignificant    Hav« 
ing  said  this,  I  may  add  it  is  no  more  than  may  be  said  in  almost  every 
case  of  this  nature.     The  complainant  states  his  case  from  information 
and  report,  and  in  these  matters,  of  mere  general  circumstance  and 
habit,  there  is  much  room  for  misapprehension,  and  for  over-coloured 
description.     It  is  a  matter  of  daily  observation  in  such  cases,  that  cir- 
cumstances find  their  way  ioito  the  libel,  whichf  upon  further  examina- 
.^<>  /i.  ^^^"9  ^o  Qo^  carry  with  them  much  serious  importance;  but  it  is  a  dif- 
.     '   '  ferent  question,  whether  there  is  not  sufficient  proved,  upon  this  head, 
to  excite  the  alarm  of  the  Court,  and  to  prepare  it  for  the  reception  of 
evidence  that  may  be  more  directly  demonstrative  of  guilt     The  gene- 
ral evidence,  I  think,  has  that  effect;  and  I  state  the  result  of  it  without 
exaggeration,  when  I  say  that,  to  my  mind,  the  following  particulars 
"^  seem  to  be  sufficiently  established.     That  Mrs.  Elwes,  a  married  lady, 
^  did  admit  these  two  young  men  to  her  society,  in  a  manner  that  is  not 
free  from  suspicion  and  censure.     They  were  not  absolutely  unknown 
to  her  husband,  but  they  had  no  intimate  acquaintance  with  him;  they 
were  rarely  in  his  company;  their  society  was  never  cultivated  in  any 
degree  by  him,  nor  was  it  in  any  manner  recommended  by  him  to  his 
wife.     However,  in  his  absence,  they  visited  her  with  great  frequency 
and  familiarity:  it  appears  that  they  were  each  of  them  separate  and 
alone  with  her  in  the  absence  of  the  husband;  that  they  breakfasted  and^ 
v^  .    •*  dined  with  her  alone;  that  she  occasionally  called  upon  them  in  their 
Chambers;  and  that,  when  she  met  them  in  the  street,  she  got  out  of  her 
carriage,  and  ordered  it  to  wait,  or  dismissed  it  entirely,  and  continued 
^    to  walk  with  them;  that  she  rode  out  with  thepn,  and  they  waited  for 
her  at  the  end  of  the  street,  and  that  she  ordered  her  servants  to  tour 
?  3,       ceal  from  her  husband  their  having  been  in  her  society;  that  she  paid 
the  turnpikes  herself,  or  ordered  them  to  be  paid,  in  order  to  carry  on 
the  deception;  in  short,  that  she  passed  much  of  her  time  with  them^ 
not  only  unknown  to  her  husband,  but  with  an  anxiety  that  it  should 
continue  unknown  to  him,  and  with  a  degree  of  secrecy  and  dandesti- 
1^  nity  respecting  him,  which,  if  it  is  not  criminal  in  itself^  is  so  closely 
connected  with  such  habits,  as  to  give  a  high  degree  of  credibility  to 
any  thing  more  grossly  criminal,  that  is  stated  to  be  the  resultJ 
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_  taken  this  general  view  of  the  eTtdenoe  of  the  sort  of  fiuni-  ^69^ 
liarily  which  subsisted  between  these  gentlemen  and  this  lady,  I  cannot  ^ 
but  think  that  it  goes  much  beyond  those  limits  which  even  the  forms 
of  the  world  allow  in  such  cases;  and  if  a  wife  will  form  connections 
of  this  nature,  and  will  cultivate  them  in  this  manner,  I  cannot  think 
she  has  much  right  to  complain  of  the  want  of  candour  in  her  husband, 
or  in  the  world,  if  suspicions  are\entertained  extremely  to  her  disadvan- 
tage. With  respect  to  the  freedom  regarding  these  gentlemen,  which 
I  think  no  man  can  state  to  be  consistent  with  the  duties  of  sincerity  to- 
wards the  husband,  and  with  those  duties  of  caution  and  prudence  with 
respect  to  other  men,  which  the  character  of  a  wife,  even  in  the  most 
relaxed*  apprehensions,  imposes  upon  a  married  woman,— enough  is 
proved,  in  this  stage  of  the  case,  to  render  highly  credible  any  evi- 
dence of  a  more  substantive  nature  which  I  may  find  in  the  progress 
of  the  cause.  Some  contradictions  have  been  attempted  to  be  pointed 
out  in  the  evidence;  but  they  are  not  of  that  nature  which  in  any  de- 
gree destroys  the  proper  harmony  of  the  witnesses. 

The  evidence  is  comprised  in  the  examinations  taken  upon  five  arti- 
cles of  the  libel:  I  shall  only  state  particularly  those  which  are  support- 
ed by  concurrent  testimony.  The  eleventh,  which  stands  upon  the 
single  evidence  of  Collicott,  and  in  which  an  anachronism  has  been 
pointed  out,  is  to  this  eflTect:  ^<  That  one  evening,  about  seven  o'clock, 
towards  the  end  of  the  year  1792,  as  he  was  over  the  stables  belonging  to 
his  master's  house,  he  looked  through  the  window  into  the  back  par- 
lour, and  he  then  saw,  by  the  li^ht  of  a  candle,  Sarah  Elwes  and  Mr. 
Egerton  alone  together  in  the  said  room;  that  he  saw  Mr.  Egerton  kiss 
his  mistress  several  times,  and  take  other  indecent  familiarities  with  her; 
that  he  continued  looking  at  them  for  about  five  minutes,  and  then  went 
away.''  The  next  article  stands  likewise  upon  his  single  testimony;  for 
he  says,  <<  about  five  in  the  evening  of  the  18th  of  August  1794,  he  went 
up  into  the  same  room  over  the  stables,  and  thathe  very  plainly  saw  Mr. 
Harvey  sitting  upon  a  sofa  in  the  room,  and  his  mistress  sitting  in  a  chair 
close  to  him,  leaning  her  head  towards  him,  and  thltt  apparently  she 
kissed  him  several  times:  he  mentions  several  other  acts  of  gross  fami- 
liarity; that  he  continued  his  observations,  and  saw  Mr.  Harvey  and  his 
mistress  close  together  on  the  sofa;  that  she  kissed  him  seyeral  times, 
and  that  they  continued  upon  th^  sofa  for  some  minutes."  I  suppose,  on 
this  evidence,  I  need  say  no  more  than  that,  if  it  is  credited,  the 
fkets  are  of  a  nature  from  whence  the  legal  presumption  of  adultery  may 
be  inferred. 

My  observation,  however,  ought  particularly  to  be  directed  to  those 
facts  on  which  I  have  the  benefit  oi  concurrent  testimony,  viz.,  on  the 
thirteenth,  fourteenth,  and  fifteenth  articles  of  the  libel.  Upon  the 
thirteenth  article  Collicott  deposes,  that  <<  on  the  21st  of  August  1793, 
in  the  morning,  as  he  thinks,  suspecting  that  there  was  somebody  with 
his  mistress,  he  went  up  into  the  room  over  the  stables,  and  saw  Mr. 
Harvey  and  his  mistress  sitting  close  toother  on  the  sofa;  he  saw  them 
kiss  each  other  several  times,  and  his  mistress  sit  on  Mr.  Harvey's  knee; 
that  he  continued  looking  at  them  for  about  twenty  minutes;  and  after 
quitting  the  place  for  some  minutes,  he  returned  again,  and  saw  them 
istill  in  the  same  room  alone  together,"  when  he  saw  a  great  deal  more 
familiarity,  which  it  is  not  necessary  for  me  to  repeat  This  witness  is 
supported  by  the  testimony  of  John  Taylor  upon  this  article,  and  be  df- 


404  Elwes  v.  Elwbs.  1796. 

poses,  that  ^^on  that  day  of  the  month  of  August,  as  he  ^ras  in  the  sta- 
hies,  he  was  called  up  stairs  hy  the  groom,"  a  ^circumstance  which  is 
adverted  to  by  the  other  witness;  "that  he  then  saw  Mr.  Harvey  and 
Mrs.  Elwes  together  alone  in  the  drawing-room,  and  Mr.  Harvey  lying 
on  the  sofa"  therein,  and  Mrs.  Elwes  sitting  in  a  chair  close  to  him;  that 

-/-  he  saw  them  kiss  each  other,  and  Mr.  Harvey  laid  his  hand  upon  her 

^  neck;  that  being  under  the  necessity  of  getting  his  carriage  ready,  he 
went  away.'' 

Now,  with  respect  to  the  contradictions  that  counsel  have  endeavour- 
ed to  point  out  in  this  evidence,  it  has  been  urged  that  one  of  the  wit- 
nesses states,  that  it  was,  as  he  best  recollects,  in  the  morning;  the  other, 
that  it  was  in  the  evening;  but  I  think  both  these  witnesses  may  speak 
true,  speaking  at  this  distance  of  time,  and  with  a  want  of  precision 
which  they  both  avow.  The  difference,  in  that  respect,  will  not  mate- 
rially affect  the  substance  of  their  testimony.  It  is  said,  that  Taylor  was 
not  there  on  the  second  occasion.  Taylor  is  certainly  not  examined 
upon  that  article  of  the  libel,  though  he  is  vouched  as  being  present; 
whether  there  is  a  mistake  in  that  respect,  I  do  not  know;  but  I  am  sa- 
tisfied upon  the  evidence  that  they  were  present  at  one  of  the  times 
stated  in  one  of  these  articles  in  society  together,  and  that  they  did  see 
what  they  jointly  depose.  - 

^  The  14th  article  states  a  subsequent  fact  to  have  passed  when  CoUicott 
and  Taylor  were  together,  to  which  the  former  deposes,  that  *^  on  the 
2d  of  September,  being  in  the  stables,  he  went  up  stairs,  and  plainly  saw 

>  his  mistress  sitting  upon  a  gentleman's  knee  on  a  sofa,  and  saw  him  kiss 
her  several  times,  and  pull  her  about,  and  take  other  freedoms  with  her; 
that  he  called'  up  his  fellow  witness,  John  Taylor,  and  a  Mr.  Wild,  and 

jf  that  they  all  saw  the  familiarities  described."  John  Taylor  is  examined 
upon  this  article,  and  deposes,  "that  he  looked  into  the  same  room, 
which  is  the  back  drawing-room,  that  he  there  saw  them  alone  together, 

^  that  he  saw  them  kiss  each  other  several  times,  and  Mr.  Egerton  take 
Mrs.  Elwes  round  the  waist,  and  that  after  being  some  minutes  together, 
they  went  out  of  the  room. " 

It  was  observed,  that  the  facts,  to  which  these  witnesses  depose,  are 
not  precisely  and  identically  the  same;  that  the  situation  and  attitudes  of 
the  parties,  as  related  by  one  of  the  witnesses,  are  different  as  related  by 
the  other.  It  seems  a  sufficient  answer  to  that  to  observe,  that  the  par- 
ties were  a  considerable  time  together;  that  the  observations  were  made 
at  different  intervals,  and  that  all  the  attitudes  spoken  of  are  ejusdem 
generis,  and  such  as  lead  to  a  conclusion,  that  the  facts  followed,  to 
^  which  such  gross  familiarities  are  natural  preludes:  The  variations  are 
no  other  than  may  be  expected  to  take  place  in  such  an  interview.  The 
last  criminal  fact  is  stated  on  the  fifteenth  article,  which  is  deposed  to  by 
Collicott,  supported  by  another  witness  of  the  name  of  Lings.  He  says, 
"that,  on  the  15th  of  September,  Mr.  Elwes  set  off  in  his  carriage  for 
his  country  house,  leaving  his  wife  then  ill  in  bed;  that  about  ten  mi- 
nutes after  his  master  was  gone,  Elizabeth  Plumb  went  out,  and  remain- 
ed for  about  ten  minutes,  and  tiiat  half  an  hour  afterwards,  he  being  in 
the  street,  saw  Mr.  Harvey  come  to  the  door,  who  was  let  in  by  some 
person,  without  either  ringing  the  bell  or  knocking;  that  he  went  to  the 
room  over  the  stables,  and  from  this  station  his  observations  were  of  a, 
similar  nature  to  those  already  noticed  by  the  Court."  In  corroboration 
of  this,  Ann  Lings  is  examined,  and  deposes,  <^  that  between  twelve  and 
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one  o'clock  on  Sunday  the  15th  of  September,  her  master  set  off  from 
his  house  in  London;  that  Williams  went  out  of  the  house  and  returned; 
that  witness  went  into  the  stables,  being  called  by  Collicott;  that  she  saw 
yery  plainly  Mr.  Harrey  and  her  mistress  sitting  alone  in  the  room 
close  to  each  other,  Mr.  Harvey  having  his  hand  either  round  her  -^ 
waist  or  neck,  and  saw  those  familiarities  pass  between  them  repeat-  -^ 

Now,  looking  at  this  evidence  of  Collicott  and  Taylor,  and  admitting 
the  possibility  of  a  mistake,  in  one  of  those  witnesses,  with  respect  to 
the  time  of  day  and  evidence,  I  should  surely  carry  that  caution,  which 
has  been  so  strongly  recommended  to  me,  to  a  degree  of  absurd  and 
unreasonable  scrupulosity,  if  I  did  not  conceive  that  they  necessarily 
drew  with  them  the  conclusion  that  these  parties  were  living  in  a  crim- 
inal intercourse  with  each  other.  I  suppose,  no  man,  who  hears  this 
evidence  stated,  and  gives  credit  to  it,  can  think  that  I  ought  to  stop 
short  where  the  witnesses  stop,  and  not  go  the  length  of  supposing  that 
something  passed,  which  the  witnesses  have  not  literally  described. 
Upon  the  effect  of  the  evidence  no  sufficient  question  can  be  raised. 
Two  exceptions,  however,  have  been  taken  to  its  sufficiency:  First,  that 
the  witnesses  themselves  do  not  go  the  length  of  venturing  to  state,  that 
the  criminal  fact  did  take  place.  Secondly,  that  a  witness  is  vouched, 
as  having  been  present  upon  several  of  these  occasions,  a  Mr.  Wild,  who 
has  not  been  examined  in  the  cause. 

With  respect  to  the  first  objection,  I  take  it  to  be  a  position  perfectly 
new,  that  the  Court  is  bound  by  the  defective  apprehension  of  the  wit- 
nesses. It  is  the  business  of  the  witnesses  to  relate  facts,  and  not  to  draw 
inferences:  that  is  the  business  of  the  Court;  and  it  would  be  a  monstrous 
proposition  indeed  to  assert,  that  the  merits  of  a  case  of  this  nature,  are 
to  depend,  not  upon  the  narrative,  but  upon  the  logic  of  the  witnesses. 
Undoubtedly  the  libel  must  plead  the  conclusion  of  adultery,  because 
unless  it  is  pleaded,  non  constat  that  it  may  not  be  an  action  for  mere 
solicitation  of  chastity.  ^^  But  if  the  party  does  aver  it,  and  he  proves  A r/.^il 
only  proximate  acts,  he  proves  unquestionably  the  whole  of  his  aver- 
ment in  the  libel. — If  a  witness  stops  short,  and  declines  or  omits  to  state 
his  belief  of  the  ultimate  consummation  of  the  act,  it  is  very  true  that 
the  Court  is  put  upon  its  guard  to  see  whether  there  is  any  ground  for  a  / 

scepticism  of  that  nature:  but  if  the  Court  sees  that  the  facts  are  of  such  3  "^  5  ^^' 
a  nature,  as  will  justifiably,  and  almost  necessarily,  lead  to  the  conclu- 
sion, the  scepticism  of  the  witness,  even  if  it  really  exists,  signifies 
nothing.  The  Court,  representing  the  law,  draws  that  inference  which 
the  proximate  acts  unavoidably  lead  to/ and  therefore  if  the  witnesses, 
even  in  this  case,  hesitated  and  paused  about  drawing  that  conclusion,  I 
should  not  conceive  myself  in  any  degree  limited  by  their  hesitaiion 
upon  that  subject  (a)  The  fact  however  is  this,  the  witnesses  are  not 
examined  at  all  as  to  their  belief:  An  interrogatory  is  simply  put  to 

(a)  The  nature  of  the  evidence^  on  which  cases  of  this  description  have  beenumver- 
sally  considered,  is  stated  by  Commentators  in  the  following  terms: — Et  ratio  est,  quia, 
cum  adulterium  sit  ex  illis  criminibus,  qux  in  abdito  loco  et  omnino  occulto  admits 
tuntur,  est  difficillimum  probare,  nee  vere  probari  potest,  sed  ex  probationibus  petitis  et 
presumptionibus  concluditur.  Unde  fit,  ut  non  tam  exact ae  probationes  petendx  sunt, 
ac  in  aliis  criminibus,  quae  oculis  patent,  palamque  perpetrantur. 

Sed  non  sufficit  quaecumque  suspicio  probabilis^  sed  desideratur  ttupieio  ffioknie,  qu]& 
h«c  sufficit  ad  condemnandum.    Est  tamen  cognitum  certitudine  morali,  et  ex  urgenti 
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them,  whether  they  will  take  upon  themselves  to  swear  positively  that 
the  fact  of  adultery  has  been  committed?  They  conceiving,  I  presume, 
that  they  were  bound  to  speak  to  their  observation,  and  not  to  their  be- 
lief, have,  in  answer  to  that  question,  simply  deposed — ^that  they  can- 
not take  upon  themselves  positively  to  swear  that  the  fact  of  adultery 
had  been  committed;  meaning  thereby  nothing  more  than  this,  that  no 
fact  of  that  kind  had  passed  under  the  observations  that  they  had  the 
opportunity  of  making. 
n  ^0  The  other  objection  is;  that  a  third  witness  is  vouched,  who  is  notj^y^ 
'^^'r*  produced  and  examined  in  the  cause. — In  the  first  place,  it  is  by  no 
jc  Of  II,  means  necessary  that  every  person,  who  was  present  at  a  transaction, 
^  *  should  be  produced  by  the  party  who  prefers  the  charge:  Even  the  cau- 
tious jealousy  of  our  law  establishes  facts  of  this  kind  by  the  testimony 
of  two  witnesses  at  the  utmost.  That  there  could  be  any  intention  to 
dissemble  the  presence  of  this  witness,  or  to  withdraw  him  from  the 
knowledge  of  the  court,  cannot  be  suggested;  because  he  is  vouched,  by 
name,  by  the  witnesses  who  are  examined;  and  Icannot  help  thinking 
that  it  is  an  observation,  which  does  not  merit  to  be  treated  with  that 
degree  of  slight  which  was  thrown  upon  it,  that  it  was  perfectly  within 
the  power  of  the  other  party  to  have  produced  this  witness,  in  support 
of  their  allegation  of  a  conspiracy, — seeing  that  this  witness  was  present 
at  the  transaction, — seeing,  that  he  is  so  described  to  be  in  the  presence 
of  these  witnesses, — seeing,  that  if  these  transactions  did  not  pass,  in 
the  manner  they  have  been  described,  that  Mr^  Wild  could  have  given 
a  most  eiSectual  contradiction;  for  although  I  admit  that  originally  it  was 
not  necessary,  nor  in  any  degree  proper,  that  this  witness.  Wild,  should 
have  been  produced  on  the  part  of  the  defendant,  yet  in  these  circum- 
stances I  cannot  but  feel,  that  there  was  every  tsi\  of  propriety  and 
prudence,  if  they  are  sincere  in  the  belief  that  these  transactions  did  not 
pass  in  the  way  they  are  stated,  to  produce  Mr.  Wild  for  the  purpose  of 
giving  that  contradiction.  To  say  that  it  would  be  giving  the  other 
party  the  benefit  of  a  cross  examinatfon  is,  in  other  words,  in  my  appre- 
hension, to  say  only  this,-«that  there  was  reason  to  be  afraid  of  the  pos- 
fible  disclosure  of  the  whole  case,  because  if  the  case  was  what  they  state, 
that  this  was  mere  fabrication  and  conspiracy,  to  be  sure  nothing  which 
Wild  could  depose,  either  in  chief,  or  upon  interrogatories,  could  be  at- 
tended with  any  considerable  degree  of  hazard. 

I  am  of  opinion  therefore  that  there  is  no  ground,  in  point  of  law,  to 
object  to  the  sufficiency  of  evidence.  These  witnesses  depose  with  sa- 
tisfactory precision  as  to  time;  they  depose  with  sufficient  harm6ny  with 
respect  to  circumstances,  and  the  effect  of  their  testimony  is  complete. 
I  am  of  opinion  then,  that  unless  there  are  objections  to  the  sufficiency 

pnesainptione»  qac  Tiram  prudentisaimum  ad  judicandum  adulterium  induceret  San* 
chez,  lib.  z.  disp.  13.  p.  374. 

Est  Biquidem  foniicatio  et  adulterium  de  genere  horum  delictoram  quae  clam  et  abdit^ 
Solent  perpetrari,  ut  vix  de  iis  certo  constare  yel  probatio  eorum  indubitata  adduci  queat 
— Qaare  in  oocultis  eiusmodi  delictis  probatio  conjectura  pro  concludenti  babetur— Ne» 
que  criminu  certitudo  alia  reqoiritur  quam  quae  haberi  potest.  Carpzoriusy  Definit 
Eccl.  lib.  u.  tit.  13.  Def.  309. 

Non  enim  potest  ver^  dici  foeminam  adulterii  ream  esse  ex  sola  suspiciohe,  ita  ut  sus- 
picio  Ula  pro  crimine  adsumatur;  bene  tamen  pro  judicio  et  argumento  adulterii,  ex  quo 
Tehementer  suspecta  sit,  eaque  suspicio  ytolenter,  arbitrio  boni  viri»  vel  indubitata  exis- 
timetor.  £x  his  vero  praesumptionibus,  quandoque  fertur  in  ciyilibus  diffinitira  et  ordi* 
iiariascntentia  quandoque  etiam  in  criminalibus.    Covaniyiasy  tom.  i.  p.  197. 
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of  the  witnesses  themselves,  the  evidence  cannot  be  pronounced  to  be, 
in  any  view  of  it,  deficient  Now  is  there,  or  is  there  not,  any  ground, 
in  point  of  fact,  upon  which  reasonable  objections  can  be  constructed  to 
the  sufficiency  of  these  witnesses?  If  such  objections  exist,  they  must 
arise  either  out  of  their  general  character,  or  out  of  their  depositions,  or 
from  their  conduct  on  this  particular  transaction. 

With  respect  to  the  general  character  of  the  witnesses  in  this  case  I 
must  observe,  that  they  are  all  three  of  them  totally  unimpeached:  they 
stand  before  the  Court  with  reputations  undiminished  in  point  of  general 
credit;  and,  upon  those  grounds  are  entitled  to  a  favourable  reception, 
as  any  witness  who  appears  in  any  Court  whatever.  To  two  of  these 
witnesses,  Taylor  and  Lings,  nothing  is  imputed,  as  affecting  their  gene- 
ral character;  and  nothing  arises  from  the  other  two  sources  of  possible 
discredit,  either  from  their  depositions,  or  their  particular  conduct  in  this 
transaction;  for,  as  to  the  declaration,  made  by  Collicott,  respecting 
himself  and  Taylor,  supposing  that  declaration  to  be  established,  it  may 
be  very  good  evidence  to  affect  himself,  but  can  in  no  degree,  and  by  no 
fairness  of  conclusion,  in  any  manner,  implicate  the  other. 

The  only  person  then  to  whom  attention  has  been  called,  in  the  way 
of  an  unfavourable  attack  upon  the  weight  of  his  testimony,  is  the  witness 
Collicott,  and  to  his  /  evidence  various  exceptions  have  been  taken.  It 
is  said  that  he  deposes  very  strongly  in  chief,  but  that  much  of  the  force 
and  effect  of  his  deposition  is  invalidated  by  concessions  and  retractions 
upon  the  interrogatories.  Now,  looking  at  the  evidence  which  he  has 
^ven  in  these  two  different  forms,  I  am  not  by  any  means  prepared  to 
say,  that  he  has  deposed  in  a  malignant  and  uncandid  manner.  It  is 
very  true,  that  upon  the  libel,  he  omits  some  circumstances  which  are 
stated  upon  the  interrogatories;  but  this  is  no  more  than  happens,  and 
usually  happens,  according  to  the  mode  in  which  our  examinations  are 
taken*  The  attention  of  the  witness  is  naturally  elicited  by  the  circum- 
stances stated  in  the  allegation;  to  these  he  adverts,  and  frequently 
neglects  or  declines  travelling  into  other  occurrences  than  those  partic- 
ularly stated — but  that  these  circumstances  were  dissembled  with  any 
malignant  intent,  I  cannot  believe;  because  he  expressly  disclaims,  in 
the  history  which  he  gives  of  the  behaviour  of  the  parties  towards  each 
other,  upon  these  occasions,  observations  of  any  thing  indecent  or  irn* 
modest  He  says  that  he  did  not,  at  these  particular  times,  see  any 
thing  inconsistent  with  the  duty  of  Mrs.  Elwes. 

The  second  objection  is  undoubtedly  of  a  more  forcible  nature,  that 
he  has  made  declarations  of  a  very  alarming  sort;  that  he  has  declared^ 
that  he  would  bear  testimony  against  his  mistress  for  the  purpose  of  ru- 
ining her;  that  he  had  received,  or  been  promised  to  receive,  a  conside- 
rable bribe  for  this  purpose;  that  he  was  actuated  by  motives  of  malignity, 
as  well  as  interest,  nay,  that  he  complained  of  her  want  of  generosity: 
that,  if  she  had  acted  in  a  different  manner  towards  him^  he  would  have 
been  ready  to  give  a  very  different  testimony.  Now  I  cannot,  in  my 
place,  but  notice  that  this  evidence  has  been  very  unfairly  introduced. 
The  allegation  was  admitted  upon  the  express  ground,  that  these  decla- 
rations had  been  made  subsequent  to  the  institution  of  this  suit  If  they 
had  not  been  so  made,  unquestionably  they  ought  to  have  been  pleaded 
before,  because  they  are  matters  not  so  directly  arising  out  of  his  depo- 
sition, as  they  are  destructive  of  his  general  credit  It  was  perfectly 
within  the  knowledge  of  one  of  the  parties  that  this  man  was  to  be  pro- 
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ducedy  and- to  what  articles  he  was  to  be  examined;  and  if  he  made  these 
declarations  within  the  knowledge  of  the  person  proceeded  against, 
surely  the  consequence  ought  to  have  been  that  she  should  have  pleaded 
thesQ  facts  before,  and  not  have  waited  till  after  the  publication  of  this 
matter;  it  being  of  that  nature,  which,  in  its  general  efiect,  is  constantly 
and  properly  so  pleaded. 

It  was  more  incumbent  in  this  case  that  this  allegation  should  have 
been  given  at  that  time,  because  it  connects  itself  with  the  suggestion  of 
a  conspiracy.  It  is  pleaded,  in  the  defensive  allegation,  of  Mrs.  Elwes, 
that  the  whole  of  this  charge  is  a  malignant  fabrication;  it  would  then 
again  have  corresponded  with  her  general  course  of  defence,  and  fortified 
and  proved,  in  the  strongest  manner,  the  general  plea,  that  the  whole  of 
the  evidence  was  the  fruit  and  result  of  this  wicked  combination. 
However,  the  fact  is,  that  it  is  not  produced  until  long  after  the  publi- 
cation of  the  evidence.  When  I  look  at  the  witnesses,  who  are  examined 
in  support  of  it,  I  find  that  Plumb,  and  another  witness,  expressly  state 
that  the  fact  was  known  to  them,  of  these  declarations  being  made^  long 
before  the  institution  of  the  suit  The  declarations  were  made  at  the 
time  they  lived  together  in  the  service  of  the  parties.  The  other  wit- 
ness, Dowling,  speaks  in  a  similar  manner  with  respect  to  most  of  the 
declarations;  but,  she  says,  <^that  she  does  not  know,  whether,  before 
the  examination  of  Collicott,  in  the  action  at  common*  law,  or  in  this 
case,  he  did  declare,  though  she  thinks  it  was  since  the  separation,  at 
her  own  lodgings,  that  he  knew  no  harm  of  his  mistress,  and  that  if  she 
had  been  generous,  he  would  not  have  troubled  his  head  about  the  mat- 
ter." 

Then  all  the  declarations  that  are,  in  any  manner,  proved  to  have 
been  subsequent  to  this  suit,  are  proved  in  the  loosest  way, — merely 
common  declarations  that  he  said  ^^  he  knew  no  harm  of  his  mistress, 
and  that  if  she  had  been  generous,  he  would  not  have  interfered  in  it.'' 
In  the  first  place,  it  is  to  be  observed  he  has  been  interrogated,  and  he 
admits  that  he  did  say  this,  <<  that  if  his  mistress  had  treated  her  servants 
with  kindness,  they  would  probably  not  have  troubled  their  heads  about 
the  matter.''  Now,  it  is  not  at  all  unlikely  that  this  declaration,  which 
is  very  far  short  of  the  other,  might  in  the  apprehension  of  the  witness, 
have  been  mistaken  for  it,  and  that  he  had  said, — <<  that  he  should  not 
have  entered  into  the  business  at  all,  if  his  mistress  had  conducted  her- 
self, in  the  usual  manner,  towards  her  servants." 

The  next  declaration, — that  he  knew  no  harm  of  her,  he  positively 
disclaims,  and  swears  he  never  did,  upon  any  occasion,  make  a  declara- 
tion to  that  effect  Then  I  have  the  oath  of  one  witness  against  the  oath 
of  the  other.  It  is  credit  against  credit,  and  it  is  for  me  to  determine, 
whether,  upon  the  single  credit  of  this  witness,  I  am  to  pronounce  that  thiii 
man  has  contradicted  that  deposition  which  he  has  given  most  solemnly 
upon  his  oath.  The  remaining  declarations,  which  are  stated,  are  cer- 
tainly of  a  very  malignant  and  of  a  very  alarming  aspect  But  if  I  look 
either  to  the  substance  ot  the  declarations,  or  all  the  conduct  of  the  parties 
respecting  them,  it  is  quite  incredible  that  such  should  have  been  made. 
He  is  first  represented  to  have  stated,  that  he  came  into  the  service  of  the 
family  without  a  character:  The  direct  contrary  of  this  is  proved  in  the 
most  complete  manner;  and  that  he  had  a  character,  is  sustained  by  the 
declaration  of  his  former  roaster.  Why  should  a  man  discredit  himself, 
by  a  falsehood  of  this  species;  or  why  should  he  represent  himself  coming 
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without  recommendatioDy  when  he  came  with  the  usual  recommenda- 
tion of  a  servant?  That  he  should  misrepresent  himself,  and  vilify  his 
own  history,  must  be  thought  a  little  extraordinary,  and  an  unnatural 
circumstance. 

Next,  with  respect  to  these  declarations,  let  me  look  at  the  conduct 
of  the  parties,  and,  first,  to  the  conduct  of  this  man;— -that  he  should,  in 
a  public  and  unreserved  manner,  relative  to  the  history  of  a  suit,  which 
was  at  that  time  pending,  or  likely  to  be  instituted  in  a  court  of  law, 
state  himself  to  be  a  person  guilty  of  the  most  malignant  and  corrupt 
falsehoods;  that  he  should  put  it  in  the  power  of  every  person,  who 
heard  these  declarations,  to  counteract  them ;  that  he  shoulcl  do  all  this, 
is,  upon  the  face  of  it,  not  consistent  with  the  common  course  of  human 
behaviour. 

On  the  other  hand  let  me  view  the  conduct  of  *  the  parties  to  whom 
these  conversations  are  addressed ; — and  particularly  of  Mrs.  Plumb,— 
a  person  to  whom  I  suppose  I  do  no  injury,  when  I  state,  that  she  bears 
a  very  hieh  degree  of  attachment  to  all  the  interests  of  her  mistress; 
that  she  has  all  the  zeal,  that  a  favourite  servant  may  be  supposed  to 
have,  for  the  reputation  of  that  mistress;  and  that  she  has  the  same  re- 
gard for  common  justice  which  the  human  mind,  not  warped  by  any 
selfish  interest  at  that  time  acting  upon  it,  naturally  feels.  This  wo- 
man and  the  other  witnesses  associated  with  her,  hear  these  declara- 
tions repeatedly  made  to  the  disadvantage  of  a  lady,  whom  they 
kno^v  to  be  innocent;  and,  in  whose  cause,  they  feel  all  that  animation 
which  particular  attachment  as  well  as  general  justice  inspires.  They 
hear  all  this,  and  yet  keep  it  a  secret  totally  locked  up  in  their  own 
breasts,  and  make  no  communication  of  it  to  the  party,  who  might  have 
been  most  effectually  benefited.  And  although  it  was  perfectly  known, 
that  this  man  was  to  be  considered  as  the  cardinal  witness  in  support  of 
this  prosecution,  no  communication  is  made  to  their  mistress  that  his  tes- 
timony was  capable  of  being  effectually  destroyed.  It  remains  locked 
up,  an  idle  and  insignificant  secret,  in  the  breasts  of  those  three  indi- 
viduals, never  communicated  till  in  a  very  late  stage  of  this  suit  I  am 
called  on,  then,  to  decide  between  the  conduct  of  Sirs.  Plumb,  and  the 
testimony  of  Mrs.  Plumb,  and  I  have  no  difficulty  in  deciding  to  which 
I  shall  adhere.  I  am  of  opinion,  that  these  declarations  could  not  have 
passed  in  the  manner  in  which  she  has  described  them. 

But,  it  is  said,  that  all  this  may  be  a  conspiracy;  and  how  is  the  in- 
nocence of  persons  to  be  protected  against  the  danger  of  such  a  conspi- 
racy.— A  conspiracy,  however,  is  not  to  be  presumed  upon  the  ground 
of  mere  possibility.  If  witnesses  come  unimpeached  in  point  of  gene- 
ral integrity,  if  they  depose  with  characters  ojf  fairness  in  their  particu- 
lar narrations,  the  facts  must  be  received,  or  there  is  an  end  of  all  judi- 
cial inquiry.  Human  prudence  has  done  its  utmost,  has  done  all  that 
it  is  capable  of  doing,  in  giving  every  security  that  can  be  afforded  to 
individuals.  Still  it  is  asserted,  here  is  direct  evidence  of  the  fact  of  a 
conspiracy. 

Now,  who  are  the  conspirators  in  this  case?  If  the  facts  are  establish- 
ed, upon  the  evidence  of  witnesses,  upon  whom  no  such  taint  of  con- 
spiracy lies, — it  perhaps  would  not  signify  very  much,  even  if  it  could 
be  shown,  by  any  probability,  that  a  conspiracy  existed  any  where  else. 
But  what  are  the  proofs  upon  which  the  existence  of  this  conspiracy  is 
affirmed?    Why,  it  amounts  to  this,  Mr.  Elwes  was  dissatisfied  with 
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the  conduct  of  his  wife,  and  expressed  his  determination  to  dismiss  her 
in  terms  strong  and  intemperate.  Possibly  this  may  be  true  to  some 
extent,  and  it  is  not  unnatural  that  he  should  have  felt  so,  if  the  beha- 
viour of  his  wife  was  that,  which  the  conclusion  to  be  deduced  from 
the  evidence  in  this  case  leads  me  to  decide  it  was;  it  is  not,  I  say,  un- 
natural that  he  should  feel  a  great  disinclination  to  the  society  of  his 
wife,  and  express  it  in  forcible,  and,  perhaps,  in  unmeasured  terms. 
But  that  he  acted  upon  those  ideas  and  declarations  in  any  manner  to- 
wards the  corruption  of  his  wife  has  not  I  think  been  seriously  argued. 
It  has  been  said  there  is  some  evidence  of  subornation  of  witnesses.  The 
only  witness  produced  to  prove  it,  stands  contradicted  on  the  evidence 
of  Mr.  Haywood,  and  looking  at  the  conduct  of  the  witness  Gray,  and 
the  description  he  has  given  of  himself  in  the  business,  I  think  I  should 
pay  a  very  ill  compliment  to  the  integrity  of  all  the  witnesses  examined 
in  the  cause,  if  I  hesitated  for  a  moment  in  deciding,  that  his  testimony 
is  incapable  of  prejudicing  any  other  individual  than  himself.  He  has, 
with  great  propriety,  been  abandoned  by  almost  common  consent  in  the 
discussion  of  this  cause. 

Something  has  been  said  about  the  verdict,  which  took  place  in  the 
court  of  common  law,  that  there  is  reason  to  suppose  that  it  was  obtained 
by  a  collusion  between  the  parties,  (a)     As  the  judgment  of  this  Court 

(a)  An  allegation  was  given  in,  responnve  to  the  first  article  of  an  allegaUon,  admit- 
ted on  the.  pay  t  of  John  Elwes,  Esq.  which  pleaded  "the  verdict  of  the  Court  of  Comp 
nnon  Law,"  alleging  [*" '  that  the  verdict  was  obtained  on  the  oath  of  one  single  witness, 
who  did  not  even  swear  to  any  act  of  adultery,  and  that  the  said  witness  was  still  in  the 
service  of  the  party.*'  JRefeded  under  the  observations  of  the  Courts  as  infra.] — "  That 
many  persons  were  subpoenaed  by  George  Daniel  Harvey,  Esq.  the  defendant,  who 
were  in  waiting  to  be  examined,  to  falsify  the  evidence  of  the  said  witness,  but  tliat  not 
one  of  them  was  called  or  examined,  by  reason  that  it  was  basely,  shamefully,  and  clan- 
destinely agreed  on,  to  the  great  injury  of  the  character  and  hurt  of  mind  of  the  wife» 
and  expressly  contraiy  to  the  assurances  of  the  party,  between  husband  and  defendant, 
through  the  means  of  the  agents,  solicitors,  friends,  or  advisers,  that  if  the  said  defend-^ 
ant  would  not  call  those  witnesses,  but  would  suffer  the  plaintiff  to  take  a  verdict,  he 
should  risque  nothing  by  the  event  of  the  suit,  as  the  husband  would  undertake  for  the 
payment  of  the  costs  and  damages,  or  would  not  receive  them  of  him,  or  would  repay 
them,  if  received,  which  offer  was  accepted  by  the  defendant,  or  by  some  one  on  his 
behalf:  that  the  husband,  having  coUusively  obtained  a  verdict,  the  costs  and  damages 
have  not  been  received  from  him,  or,  if  received,  they  have  been  repaid  or  remitted 
back." 

The  admission  of  this  allegation  was  opposed;  it  was  however  admitted  by  the  Court, 
observing — ••  That  the  object  of  it  was  to  take  off  the  effect  of  the  verdict,  as  pleaded 
in  this  cause,  by  shewing  that  it  had  been  obtained  by  eollusive  means.  A  verdict  is 
admitted  to  be  pleaded  in  the  proceedings  of  the  Ecclesiastical  Court;-^it  has  been  al- 
lowed for  a  considerable  time,  though  I  never  distinctly  understood  on  what  legal  prin- 
ciple it  was  originally  introduced.  It  is  often  said,  that  it  is  no  direct  proof,  but  merely 
a  circumstance;  yet  that  is  surely  somewhat  inaccurate;  if  introduced  as  a  circumstance, 
it  can  only  be  on  the  footing  of  a  circumstance  that  makes  proof,  though  of  a  low  kind, 
below  what  the  law  calls  a  semi-prohaiio;  yet  still  of  the  nature  of  evidence  or  proofi 
but  how  can  that  be  evidence  against  the  party,  which  has  passed  in  a  suit  to  which  she 
was  not  privy.  It  is  said  that  it  is  introduced  for  the  purpose  of  showing  that  there  has 
been  no  collusion: — Collusion,  or  no  collusion,  with  the  alleged  adulterer,  is  a  fact 
which  cannot,  either  way,  legally  affect  the  wife,  who  is  neither  party  nor  privy,  in  the 
remotest  deg^^e,  to  that  litigation:  nor  do  I  understand  in  what  view  such  an  action, 
against  another  party,  can,  in  any  degree,  instruct  the  conscience  of  the  Court  upon 
that  issue  between  husband  and  wife.  Taking,  however,  the  verdict  as  stated,  that  it 
is  introduced  to  show  there  was  no  collusion,  thai  alone  is  a  sufficient  reason  why  the 
party  should  be  permitted  to  show  that  the  other  suit  was  not  carried  on  bona  fide; — that 
it  was  a  mere  fiction  in  the  other  Cjourt.  It  is  clear,  as  laid  down  in  the  Dutchess  of 
Kingston's  case,  A.  D.  1776,  State  Trials,  vol.  20.  p.  355,  that  all  sentences,  obtained 
by  collusion,  are  mere  nullities;  and  all  Courts  may  examine  into  facts  under  which  a 
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will  not  be  founded  on  that  verdict,  it  is  of  little  importance  how  it  was 
obtained;  but  the  suggestion  that  it  was  obtained  in  the  manner  alleged, 
seems  to  me  again  to  be  totally  unsupported.  That  no  witnesses  were 
examined  on  the  part  of  the  defence,  may  be,  under  any  circumstances, 
a  slight  presumption,  perfectly  to  be  explained  by  different  solutions, 
which  have  been  afforded  to  my  satisfaction.  With  respect  to  the 
damages  not  being  paid  at  the  time  when  the  Solicitor  was  examined, 
that  is  accounted  for  in  a  manner  which  takes  off  what  little  suspicion 
it  might  create.  What  the  witness  says  is,  **  that  the  other  Solicitor  ap- 
plied to  him  for  payment  of  these  damages,  and  an  inconsiderable  sum 
was  postponed  for  the  present. "  That  1  am  to  infer  that  these  damages 
have  not  been  subsequently  paid,  would  be  giving  an  effect  to  the  testi- 
mony of  this  witness  much  beyond  what  his  intentions  or  his  expressions 
justify,  and  I  have  likewise  the  evidence  of  the  solicitors  in  the  cause, 
persons  perfectly  acquainted  with  the  whole  course  of  the  proceedings, 
who  swear,  that  they  are  strangers  to  every  thing  of  collusion,  and  that 
they  have  every  reason  to  believe  that  the  action  was  carried  on  btma 
fide,  with  the  utmost  sincerity,  on  the  part  of  every  person  who  was  in- 
terested in  the  determination. 

Another  defence  has  been  resorted  to  by  counsel,  that  there  has  been 
a  condonations  a  defence,  not  set  up  by  the  party  herself,  and  which, 
upon  the  face  of  it,  is  utterly  inconsistent  with  the  statement  of  her 
plea, — that  there  was  a  conspiracy  productive  of  a  false  and  malignant 
accusation  against  this  lady — that  this  conspiracy  has  been  systemati- 
cally pursued — that  agents  have  been  employed^ — ^that  witnesses  have 
been  bribed,  and  that  the  cause  has  been  matured  to  its  present  form  by 
these  practices.  The  condonation  supposes,  that  after  this  machine  had 
been  completely  put  in  motion,  and  the  whole  business  arrived  at  its  ulti- 
mate maturity,  and  was  prepared  for  explosion,  and  after  the  party  was 
almost  in  possession  of  the  fruits  of  his  wicked  industry,  he  did  at  this 
moment  abandon  the  whole,  and,  by  a  remission  or  condonation  to  his 
wife,  defeat  the  effect  of  all  this  activity,  which  had  been  employed  for 
months  before  at  the  expense  of  guilt  and  anxiety.  Now  that  defence 
appears  to  be  so  perfectly  incompatible  with  every  thing  which  the 
party  herself  has  resorted  to,  that  np  very  serious  consideration  is  due 
to  it 

It  has  been  said,  that  not  having  been  propounded  by  the  party,  it  is 
excluded  frbm  the  notice  of  the  Court — undoubtedly,  in  fairness,  it 
ought  to  have  been  stated,  because,  being  a  plea  in  bar^  it  is  a  plea  which 
the  plaintiff  ought  to  have  had  an  opportunity  of  contradicting;  at  the 
same  time  the  Court  is  not  precluded  from  noticing  it,  at  least  to  this 

sentence  has  been  obtained  by  fraud.  In  JJoyd  v.  MaddoXt  Moore's  Rep.  p.  917,  a 
prohibition,  prayed  on  that  gproand,  was  refused.  It  is  therefore  established,  that  a 
party  may  show  another  Court  to  be  imposed  on  by  covin  of  parties  coUuding^  together, 
and  that  he  is  at  liberty  to  show  such  colluaon;  but  he  cannot  go  further — ^to  allege 
the  verdict  to  be  erroneous,  or  that  evidence  was  improperly  given.  It  is  pleaded  here, 
that  the  verdict  was  obtained. on  the  oath  of  one  sins^Ie  witness,  who  did  not  even  swear 
to  an  act  of  adultery.  This  seems  to  imply  that  the  jury  formed  a  wrong  conclusion.  It 
pleads  also,  that  the  servant  stiU  continues  in  the  service  of  the  party:  that  also  may 
seem  to  insinuate  that  the  jury  did  not  take  all  circumstances  properly  into  considera- 
tion. These  facts  are,  I  think,  clearly  not  admissible.  The  res^  which  pleads  that  evi- 
dence was  suppressed,  and  that  there  was  an  agreement  not  to  receive  the  damages, 
and  that  the  cause  was  so  managed  as  not  to  bnng  out  the  merits  of  the  casCf  may  be 
admitted." — Admitted  as  reformed 
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effect,  that  if  the  fact  appeared  clearly  and  distinctlyy  upon  the  face  of 
the  depositions,  that  there  had  been  cohabitation,  subsequent  to  the 
knowledge  and  detection  of  the  guilt  of  the  wife,  it  might,  ex  officio^ 
call  upon  the  husband  to  disprove  it  But  upon  what  proof  does  it  rest 
in  the  case?  Why,  that,  upon  the  night  of  the  last  fact  of  criminality, 
Mr.  Elwes  is  proved  to  have  been  in  town  at  his  house  in  a  considera* 
ble  state  of  indisposition — and  I  am  to  infer  that,  on  that  very  day,  the 
witness  informed  the  agent  of  what  he  had  seen,  and  that  the  agent  in- 
formed Mr.  Elwes,  on  the  same  day,  of  the  communication  which  had 
been  made  to  him,  and  that  Mr.  Elwes  did  cohabit  with  his  wife 
notwithstanding  that  information.  This,  besides  its  improbability, 
stands  so  destitute  of  proof,  that  it  does  not  require  minute  discussion. 

Mr.  Elwes  had  employed  persons  to  watch  the  conduct  of  his  wife, 
and  it  is  probable  that  the  result  was  not  communicated  to  him  until 
the  case  was  completed — a  circumstance  which  occurs  in  all  cases,  where 
^J/^o.  ^^  discovery  is  not  made  at  once.     A  husband  has  suspicions — he  has 
\  /    some  intimations — he  has  enough  to  convince  his  own  mind,  but  not -to 
^*  ^^  *  instruct  a  legal  case.     In  that  distressing  interval  his  conduct  is  nice, 
and  it  is  difficult  to  refrain  from  cohabitation,  as  the  means  of  discovery 
would  be  frustrated;  and  if  he  continues  cohabitation,  it  then  becomes 
liable  to  that  species  of  imputation,  which  has  passed  to  the  disadvan- 
tage of  this  gentleman. 
-^^       Taking  -the  whole  of  this  case  into  consideration,  I  am  firmly  of  opi- 
nion that  the  facts  of  adultery  are  proved;  that,  for  a  considerable  space 
of  time,  and  at  different  intervals,  this  lady  shared  her  husband's  bed 
with  these  two  persons; — and  I  am  satisfied  of  this,  upon  evidence 
which  I  deem  to  be  credible,  and  which  appears  to  me  to  be  sufficiently 
concentrated,  and  in  no  degree  invalidated  by  any  adverse  testimony:  I 
am  of  opinion  that  the  imputation  of  connivance  is  totally  unfounded, 
and  that  the  charge  of  subornation  is  likewise  unfounded;  and  that 
the  party  is  entitled  to  the  sentence  of  separation  which  he  has  prayed. 


Affirmed  on  appeal.  Arches,  2d  May  1797.  Deleg.  26th  June  1798. 
£J1    £ji^  S^/^f9*'   SINCLAIR  V.  SINCLAIR.— p.  294. 

Protest,  Procee^ngB  i«  a  Court  of  Brassels,  pleaded  in  bar  to  a  suit  hen  for  a  dirorce 

by  reason  of  adultery*  not  sustained. 

This  was  a  suit  of  divorce,  brought  by  the  wife  against  the  husband, 
by  reason  of  cruelty  and  adultery;  in  which  Mr.  Sinclair  appeared  un- 
der protest,  alleging,  in  bar  of  the  proceedings,  that  such  suit  could 
not  be  entertained  by  the  Court;  for  that  the  marriage  had  been  cele- 
brated at  Paris,  and  had  been  since  dissolved  by  a  sentence  of  the  Court 
at  Brussels,  on  proceedings,  instituted  by  him,  for  nullity  and  divorce 
by  reason  of  the  adultery  of  the  wife. 

In  reply,  it  was  alleged,  on  the  part  of  Mrs.  Sinclair,  that  there  had 
been  a  marriage  also  solemnized  in  England  in  1792,  and  that  the  pre- 
tended divorce  was  not  for  adultery,  but  a  sentence  of  nullity  of  mar- 
riage; the  fact  of  the  aforesaid  English  marriage  being  entirely  sup- 
pressed.— To  which  it  was  further  answered  on  the  part  of  the  husband. 
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that,  although  the  sentence  of  the  Court  at  Brussels  purported  to  have 
passed  in  form  only,  as  a  sentence  of  nullity  of  marriage,  it  was  really 
upon  a  proceeding  for  divorce  by  reason  of  nullity  and  adultery;  and 
en  consideration  that  the  adultery  had  been  fully  proved,  the  husband 
had  acceded  to  the  prayer  of  the  wife,  that  it  might  be  described  in  the 
sentence  as  a  sentence  of  nullity  only,  in  order  to  avoid  the  public  ex- 
posure that  attended  such  sentences  at  Brussels,  and  that  the  ground  of 
adultery  was  omitted  in  the  sentence  at  the  instance  of  the  wife,  and  to 
save  her  reputation. 

On  this  statement,  which  was  set  forth  in  act  of  Court,  Dr.  Laurence 
argued  in  support  of  the  protest,  that  as  there  had  been  a  former  suit  in 
a  competent  Court  in  another  country,  where  the  parties  had  resided,  it 
was  entitled  to  be  considered  universally  as  conclusive,  on  the  point  ad- 
judged,, in  all  countries,  and  that  there  would  be  no  njarriage  subsisting 
on  which  these  proceedings  could  be  had.  That  from  the  nature  of  that 
suit,  it  appeared  also  that  the  wife  had  been  convicted  of  adultery,  and 
that  she  could  not  therefore  institute  proceedings  against  her  husband  to 
pray  restitution;  although  it  had  been  said  by  some  ancient  authorities 
that  the  Court  might  take  on  itself  to  enjoin  a  reconciliation  between 
them.  That,  with  respect  to  the  proof  required  of  the  real  nature  of 
the  suit  at  Brussels,  the  Court  would  make  allowance  for  the  destruction 
of  all  records,  which  had  been  occasioned  by  the  revolution  there,  and 
permit  parol  evidence  of  the  nature  of  those  proceedings,  or  allow  fur- 
ther time  to  supply  more  authentic  documents  on  that  point 

On  the  other  side.  Dr.  Arnold  contended,  that  there  was  no  sufficient 
foundation  for  any  discussion  of  general  principles;  as  the  marriage, 
pleaded  by  the  husband,  was  described  to  have  been  solemnized  by  a 
Swedish  clergyman  at  Paris,  and  the  divorce  at  Brussels  had  passed  on 
that  marriage,  whereas  the  wife  pleaded  a  marriage  at  London  in  1792. 
That  the  description  attempted  to  be  given  of  the  nature  of  the  divorce 
did  not  agree  with  the  tenor  of  the  instrument  exhibited,  and  the  Court 
would  not  permit  a  different  character  to  be  fixed  upon  it  by  parol  evi- 
dence. That  the  Court  at  Brussels  was  described  as  a  Court  of  compe- 
tent jurisdiction  for  strangers;  but  there  was  no  proof  that  Mr.  Sinclair 
was  entitled  to  be  considered  as  a  stranger,  since  he  describes  his  own 
residence  to  have  been  generally  on  the  continent,  but  principally  at 
Brussels.  That  on  these  grounds  the  protest  was  untenable,  and  it  was 
prayed  that  the  Court  would  overrule  it 

Judgment. 

SiH  William  Scott. 

This  is  a  suit  originally  brought  by  Lucy  Ann  Sinclair  against  John 
Gordon  Sinclair,  for  separation,  by  reason  of  cruelty  and  adultery,  to  - 
which  he  has  appeared  under  protest;  and  I  am  to  inquire  whether  this 
protest  states  any  thing  that  should  prevent  the  Court  from  investigat- 
ing the  facts  of  the  complaint  Mr.  Sinclair  describes  himself  to  be  a 
native  of  Scotland.  That  circumstance  will  not  affect  the  jurisdiction 
of  this  Court  He  states,  also,  that  the  marriage  was  had  at  Paris:— 
That,  likewise,  is  no  objection;  since,  wherever  the  marriage  was  cele- 
brated, this  Court  may  inquire  into  its  validity,  looking,  as  it  would,  to 
the  laws  of  the  country,  and  would  enforce  the  matrimonial  duties  on 
all  persons  within  its  jurisdiction.  It  does  not  appear,  even,  that  the 
affidavits  support  the  act  in  the  description  which  they  give  of  his  resi- 
dence, since  they  do  not  represent  him  to  have  been  a  domiciled  and  in- 
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corporated  iDhabitant  of  Brussels,  but  to  have  been  in  the  EDglish  army 
in  Flanders,  and,  on  that  account  only,  subject  to  the  laws  of  Brabant^ 
in  matters  arising  out  of  his  conduct  in  that  country. 

He  describes  his  suit  against  his  wife  to  have  been  for  divorce,  by 
reason  of  adultery,  acknowledging,  by  that  very  charge  of  adultery,  the 
marriage  de  facfo,.wh\ch  is,  nevertheless,  now  to  be  impeached  by  these 
proceedings  as  null  and  void. 
£L/  C,  '^  Something  has  been  said  on  the  doctrine  of  law,  regarding  the  respect 
X  S>^\  ^"^  ^^  foreign  judgments;  and  undoubtedly  a  sentence  of  separation,  in 
/  /    a  proper  Court,  for  adultery,  would  be  entitled  to  credit  and  attention  in 
this  Court;  but  I  think  the  conclusion  is  carried  too  far,  when  it  is  said^ 
that  a  sentence  of  nullity  of  marriage  is  necessarily  and  universally  bind- 
ing on  other  countries.     Adultery  and  its  proofs  are  nearly  the  same  in 
ti'^i^.  all  countries." The  validity  of  marriage,  however,  must  depend,  in  a 
%•  *     ^fB^^^  degree,  on  the  local  regulations  of  the  country  where  it  is  cele- 
•y/    trated.     A  sentence  of  nullity  of  marriage,  therefore,  in  the  country 
where  it  was  solemnized,  would  carry  with  it  great  authority  in  this 
country;  but  I  am  not  prepared  to  say,  that  a  judgment  of  a  third  coun* 
try,  on  the  validity  of  a  marriage,  not  within  its  territories,  nor  had  be- 
tween subjects  of  that  country,  would  be  universally  binding.'^  For  in- 
stance, the  marriage,  alleged  by  the  husband,  is  a  French  marriage;  a 
French  judgment  on  that  marriage  would  have  been  of  considerable 
weight;  but  it  does  not  follow  that  the  judgment  of  a  Court  at  BrusselS| 
on  a  marriage  in  France,  would  have  the  same  authority,  much  less  on  a 
marriage  celebrated  here  in  England.  Had  there  been  a  sentence  against 
the  wife  for  adultery  in  Brabant,  it  might  have  prevented  her  from  pro- 
ceeding with  any  effect  against  her  husband  here;  but  no  such  sentence 
any  where  appears. 

The  only  instrument,  which  is  produced  as  a  sentence,  does  not  con- 
tain a  word  respecting  adultery:  it  speaks  singly  of  nullity:  and  parol 
evidence  cannot  be  admitted  to  explain  and  give  a  totally  different  effect 
to  the  instrument  from  what  it  purports  itself  to  bear.  The  instrument 
directly  rebels  against  the  allegation  of  the  protest  That  there  was  any 
proceeding  for  adultery  is  contradicted  by  the  plain  language  of  the  aa- 
thenticated  instruments.  It  is  a  confusion  of  terms,  as  has  been  ob- 
served, and  what  is  not  often  seen  in  a  matrimonial  court,  to  begin  first 
with  disputing  the  validity  of  the  marriage,  and  then  to  go  on  to  prove, 
as  against  an  established  marriage,  the  offence  of  adultery.  What  a 
strange  proceeding  it  is,  as  well  on  the  part  of  the  Court,  as  on  that  of 
the  parties!  That  the  cause  should  have  gone  on  to  sentence  on  proofs 
of  adultery,  and  that  a  Court  of  Justice  could  accede  to  the  prayer  of  a 
party,  and  change  entirely  the  form  and  substance  of  the  sentence  by 
pronouncing  for  a  divorce  on  the  ground  of  nullity  only.  It  is  difficult 
to  believe  that  such  could  have  been  the  conduct  of  any  Court  whatevei*: 
And  if  it  has  been  so,  it  is  quite  sufficient  to  dispose  of  its  authority. 

The  paper,  which  has  been  exhibited  to  prove  the  examination  of 
witnesses,  de  bene  esse^  on  adultery,  is  nothing  but  a  licence  to  examine 
on  that  charge;  but  there  is  no  mention  of  any  actual  proceeding,  or  any 
sentence  on  that  charge.  How  is  it  possible  then  to  say,  there  has  been 
any  sentence  in  a  Foreign  Court  for  adultery,  which  should  stop  this 
Court  from  giving  to  the  wife  the  benefit  of  the  laws  of  this  country? 
I  must  therefore  declare  the  protest  insufficient,  and  direct  Mr.  Sinclair 
to  appear  absolutely,  and  answer  the  general  charges  of  his  wife's  suit 
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DiTOfce,  by  reason  of  adultery  of  the  wife,  not  decreed. — Circumstaacefly  how  fiur 

uviSiCAcnU'-'IdaUity  not  proved. 

This  was  a  case  of  divorce  by  reason  of  the  adultery  of  the  wife,  in 
which  the  identity  of  the  wife  was  not  established. 

Judgment. 

Sir  William  Scott. 

This  is  a  proceeding,  instituted  by  Mr.  Williams,  jto  obtain  a  divorce 
on  a  charge  of  adultery;  and,  if  he  has  laid  before  the  Court  sufiScient 
proofs,  he  will,  no  doubt,  be  entitled  to  it:  but  if  he  has  not  established 
the  necessary  facts,  either  from  disability  or  accident,  or  from  the  less 
laudable  motive  of  trying  the  experiment  of  how  little  proof  will  be 
accepted  as  sufficient,  or  irom  whatever  circumstance,  he  must  fail  not- 
withstanding any  private  opinion,  which  the  Court  may  entertain,  on 
the  real  merits  of  the  case.  There  are  some  circumstances  in  this  case 
which  alarm  the  jealousy  of  the  Court,  as  appearing  a  little  suspicious: 
there  is  no  plea  on  the  part  of  the  wife,  nor  any  interrogatories  admin- 
istered. The  verdict,  which  has  been  pleaded,  was  obtained  nearly  on 
default,  and  without  any  defence.  This  proves  a  great  facility  at  least, 
and  will  make  the  Court  more  vigilant  to  see  that  the  two  main  points 
of  such  cases  are  sufficiently  proved,  viz.  the  criminal  act,  and  that 
the  person,  against  whom  the  proof  of  that  act  is  established,  was  the 
wife.  '  , 

It  is  undoubtedly  true,  that  direct  evidence  of  the  fact  is  not  requir-^Jro/- 
ed,  as  it  would  render  the  relief  of  the  husband  almost  impracticable; 
but  I  take  the  rule  to  be  that  there  must  be  such  proximate  circum- 
stances proved,  as  by  former  decisions,  or  on  their  own  nature  and  ten- 
dency, satisfy  the  legal  conviction  of  the  Court,  that  the  criminal  act 
has  been  committed.  The  Court  will  look  with  great  satisfaction  to  the 
authority  of  established  precedents;  but  where  these  fail,  it  must  find 
its  way,  as  well  as  it  can,  by  its  own  reasoning  on  the  particular  cir- 
cumstances of  the  case. 

The  libel  pleads  the  marriage,  which  is  not  denied,  and  is  sufficiently 
proved,  in  1789.  The  parties  cohabited  several  yeafs,  till  September 
1797.  But  it  is  pleaded,  that  in  1794,  a  particular  intimacy  was  con- 
tracted with  a  Mr.  Thomas,  who  frequently  visited  at  the  house;  but 
no  notice  is  taken  of  a  circumstance,  which  appears  in  evidence,  that 
he  actually  lodged  and  boarded  in  the  house  three  months  during  the 
year  1796:  the  greatest  intimacy  therefore  subsisted  between  both  the 
parties  and  Mr.  Thomas;  and  I  am  to  presume  that  no  improper  famili- 
arity had  been  observed  till  this  time,  or  Mr.  Williams  could  not  have  ^ 
permitted  him  to  lodge  in  his  house:  and  to  suppose  otherwise,  would 
be  to  suggest  that,  which  would  surely  excite  the  legal  suspicion  of  the 
Court.  I  will  take  it  however  more  naturally  and  justly,  as  if  there  was 
nothing  improper  known  to  Mr.  Williams  in  1796;  but  it  is  not  explain- 
ed why  Mr.  Thomas  went  away,  since  there  was  no  quarrel,  as  he  con- 
tinued to  visit. 

I  must  observe,  that  there  is  very  little  of  the  history  of  the  case 
brought  before  the  Court.  It  is  alleged  on  the  fourth  article,  that  he 
came  clandestinely  in  the  absence  of  the  husband,  and  took  indecent 
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liberties:  there  is  however  no  witness  examined  on  this  article,  but  the 
maid  servant,  who  says,  <<  that  after  he  ceased  to  live  t^^ere,  he  called 
often  about  two  o'clock,  when  the  husband  was  usually  not  at  home/' 
She  mentions  nothing  of  improper  liberties,  and  there  is  nothing  to 
convince  me  that  he  did  not,  at  that  time,  continue  the  friend  of  the 
husband,  as  well  as  of  the  wife.  It  is  next  pleaded,  that  the  husband 
began  to  entertain  suspicions,  and  remonstrated  with  his  wife;  but  there 
is  no  evidence  of  this  in  the  depositions.  It  is  said,  that  this  would  be 
a  secret  transaction;  but  it  would  be  probable  that  the  husband  would 
mention  it  to  some  one  of  his  own  family,  or  jthe  friends  of  his  wife; 
and,  unless  it  appears  in  some  way  as  a  fact  in  the  case,  the  Court  can 
take  no  notice  of  it.  Particular  visits  are  likewise  pleaded;  and  it  is 
alleged  that,  on  one  occasion,  happening  on  the  10th  of  May,  the  hus- 
band surprised  them  .together,  and  that  there  was  great  confusion  and 
agitation  betrayed  by  them,  and  that  Mr.  Williams  forbad  Mr.  Thomas 
to  come  any  more  to  the  house.  This  would  be  a  fact  that  would  make 
a  strong  impression  on  the  mind  of  the  Court,  if  it  was  proved;  but  all 
the  effect  of  the  evidence  is, — that  Mr.  Williams  came  and  found  this 
person  with  his  wife,  and  further  the  witness  cannot  depose:  there  is  no 
proof  of  the  agitation  of  the  parties,  nor  that  the  door  was  obstructed, 
nor  of  any  disapprobation  expressed  by  the  husband;  and  the  Court 
cannot  make  inferences  without  actual  proofs  to  support  them. 

The  next  act  pleaded  is  that  Mr.  Thomas  took  lodgings  in  Staples 
Inn  for  the  purpose  of  carrying  on  the  adulterous  intercourse;  and  that 
the  wife  visited  him  there,  and  stayed  a  considerable  time,  and  that  they 
passed  for  husband  and  wife. 

On  this  part  of  the  allegation,  Mary  Johnson  says,  ^'  that  in  March 
1797,  Thomas  hired  the  lodging,  consisting  of  a  dining-room,  a  bed- 
room, and  closet,  saying,  that  he  lived  in  the  country,  and  wanted  a 
place  in  which  he  might  write  and  transact  business;  that  he  should 
bring  his  wife  to  drink  tea;  and  that  he  afterwards  brought  a  lady,  whom 
he  called  Mrs.  Thomas,  who  stayed  two  or  three  hours,  two  or  three 
times  a  week,  and  that  he  was  not  visited  by  any  other  person.^'  This 
is  the  whole  of  her  deposition.  There  are  two  other  persons,  who 
were  employed  by  Williams  to  dodge  his  wife,  who  prove  '<  that  they 
often  saw  Mrs.  Williams  goto  this  house,  and  stay  there,  and  that  Thomas 
afterwards  came  out  with  her." 
*y^3o6  ^^  ^^  ^^^^  ^^^^  ^^  complete  proof  of  adultery;  and  a  case  is  alluded  to 
-  /*  of  Eliot  V.  Eliot,  Consist  20th  Feb.  1775,  Arches,  23d  Feb.  1776,  in 
'^A^^,  which  the  Court  decided, — that  a  woman,  going  to  a  brothel  with  a  man, 
fCo,^Ji\  furnished  conclusive  proof  of  adultery.  And  it  is  asked,  what  is  the 
difference  between  that  case  and  the  present?  since  it  cannot  be  pre- 
sumed that  Mrs.  Williams  went  for  innocent  purposes  to  a  bouse  occu- 
pied in  this  manner.  This,  however,  assumes  many  facts:  first,  that  it 
was  not  his  ordinary  lodging,  and  that  she  knew  it.  It  is  not  proved, 
as  assumed,  that  she  took  the  name  of  Mrs.  Thomas;  he  called  her  so, 
and-  said  that  she  was  his  wife;  but  it  is  not  proved  that  she  called  him 
her  husband,  or  that  she  knew  that  he  called  her  his  wife:  he  might 
speak  of  her  in  that  name,  but  that  will  not  show  her  knowledge  of  the 
fact.  The  only  circumstance  of  clandestinity  which  is  proved,  is,  that 
Thogxas  attended  her  almost  to  her  own  house,  and  then  left  her;  but 
that  the  Court  should  infer  that  this  happened  from  a  clandestine  inten- 
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tioD,  or  that  it  might  not  be  by  accident,  is,  I  think,  not  warranted  by 
any  rules  of  evidence,  on  which  this  Court  can  safely  proceed. 

The  question  then  comes  tothis>— does  the  visit  of  a  married  woniano^^^* 
to  a  single  man's  lodging  or  house,  in  itself,  prove  the  act  of  adultery? 
There  is  no  authority  mentioned  for  such  an  inference,  but  the  case  of 
Eliot  V.  Elioty  which  is  open  to  the  distinction,  arising  from  the 
character  of  the  house  in  that  o^^,  which  is  too  obvious  to  be  overlook- 
ed. It  would  be  almost  impossible  that  a  woman  could  go  to  such  a 
place,  but  for  a  criminal  purpose;  but  in  the  case  of  a  private  house,  I  am 
yet  to  learn  that  the  law  has  affixed  the  same  imputation  on  such  a  fact 
In  a  late  case  of  Ricketis  v.  Taylory{a)  in  the  King's  Bench,  the  visit 
of  the  wife  to  a  single  man's  house,  combined  with  other  circumstances, 
was  held  sufficient  In  that  case,  the  windows  were  shut,  and  there 
lyere  letters  which  could  not  be  otherwise  explained.  That  case,  there- 
fore, is  no  authority  in  this  inquiry,  and  though  the  Court  might  be  in- 
duced to  think  that  such  visits  Were  highly  improper,  it  must  recollect 
that  more  is  necessary,  and  that  the  Court  must  be  convinced,  in  its 
legal  judgment,  that  the  woman  has  transgressed  not  only  the  bounds 
of  delicacy,  but  also  of  duty.  There  is  nothing  stated  of  any  improper 
conduct  in  the  observations  that  were  made  upon  the  conduct  or  beha- 
viour of  the  parties  at  this  lodging, — no  description  of  the  bed-room,  or 
any  such  circumstance;  and,  if  Uiere  had  been  such  appearances,  it  is 
scarcely  possible  that  they  should  have  been  forgotten;  but  none  are 
brought  forward. that  can  induce  a  presumption  of  any  conjugal  act 

The  whole  amount  of  the  evidence  on  this  article  is,  that  she  visited 
at  these  lodgings,  not  calling  herself  Mrs.  Thomas,  and  not  knowing 
that  they  were  not  his  ordinary  lodgings, — without,  any  other  proof  of 
clandestinity  than  that,  on  two  or  three  occasions,  he  did  not  accompa- 
ny her  quite  to  the  house  of  her  husband.  In  a  following  article  it  is 
pleaded,  <<  that  Mr.  Williams,  being  convinced  of  her  criminal  inter- 
course, on  the  9th  of  September  separated  himself  from  her  bed,  and 
on  the  next  day  he  charged  her  with  it,  and  she  eloped."  The  libel 
does  not  here  go  on,  in  the  usual  form,  to  say,  that,  when  he  charg- 
ed her  with  this  accusation,  she  did  not  deny  the  same;  and  there  is 
no  proof  as  to  the  manner  in  which  the  charge  was  received:  she  re- 
tired,— but  to  what  place  does  not  appear.  Four  days  afterwards  her 
sister  received  a  lett^  from  her,  which  the  Court  is  required  to  consider 
as  supplying  that  proof  which  might  without  it  be  incomplete.  It  is 
called  a  confession. 

The  Court,  however,  must  remember,  that  confession  is  a  species  of 
evidence  which,  though  not  inadmissible,  is  to  be  regarded  with  great 
distrust:  There  is  a  canon  particularly  pointed  against  it,  which  says, 
^^necpartium  cof\fessioni  fides  hctbeatur;^^  Canon,  105:  and  though  ^ 
it  is  evidence  which  is  not  absolutely  excluded,  but  is  received  in 
conjunction  with  other  circmnstances,  yet  it  is,  on  all  occasions,  to  be 
most  accurately  weighed.  The  expressions  are,  "  I  am  very  pnhappy — 
for  God's  sake  hide  my  faults — those  who  know  not  what  I  sufiered, 
will  blame  my  conduct  very  much." 

Am  I  then  placed  in  such  a  situation,  by  this  evidence,  as  to  say  that 
it  must  necessarily  refer  to  adultery?     She  had  been  detected  in  impru- 

(a)  Consist  Bkketta  y.  Hie  Bight  HvnourMt  Lady  Elizabeth  BkketU.-^iL  sentence 
of  divorce  was  pronounced  in  this  case  on  the  20th  Feb.  1799. 
Voi.  IV.  53 
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dent  yrimta — ^it  might  allude  to  them.  Can  the  Coart  infer  the  admission 
of  adultery  from  these  expressions,  where  nothing  is  proved  but  visits? 
The  husband  may  presume  more;  but  the  Court,  .considering  the  weight 
of  circumstances,  accurately  and  judicially,  does  not  feel  itself  warrant* 
ed  to  say  that  they  amount  to  a  confession  of  adultery,  or  that  such  is  the 
nedessary  interpretation  of  them.  The  mention  of  Thom  in  that  letter 
is  also  interpreted  to  mean  Mr.  Thomas;  and  though  the  witness  say's, 
she  believed  it  meant  Mr.  Thomas,  it  is  not  a  natural  appellation,  and 
does  not  carry  that  part  df  the  case  further.  Where  she  passes  that  in- 
terval of  her  elopement  is  not  shownr  She  might  be  living  with  her 
family,  but  all  that  is  left  in  blank. 

The  next  fact  is,  what  passed  at  Gravesend,  where  the  officer  of  the 
Court  went,  by  the  direction  of  the  Proctor,  and  served  the  citation 
upon  her.  That  there  were  two  persons  in  the' house  at  Gravesend  at 
that  time — one  passing  by  the  name  of  Thomas,  and  a  woman  with  him, 
who  slept  and  cohabited  together,  is  proved  beyond  all  doubt  And  ther 
Court  has  only  to  consider  m  this  part  of  the  case,  whether  the  identity 
of  the  party  is  sufficiency  proved.  The  rule,  which  has  been  laid  down 
on  this  point,  is  solid,  and  very  necessary  to  be  carefully  observed — ^that 
the  identity  is  to  be  proved,  not  merely  by  acknowledgment  to  the 
officer,  and  by  the  appearance  of  the  party  in  the  cause,  but  by  extrinsic 
evidence.  The  belief  of  the  officer  is  necessarily  founded  on  various 
incidents  in  the  cause,  before  and. after  the  citation,  and  is  not  alone 
sufficient  The  waiter  and  chambermaids  at  the  Inn,  speak  nothing  to 
the  identity,  as  they  had  no  previous  knowledge  of  the  party,'  and  can 
form  their  opinion  only  from  this  inquiry. 

Then  how  stands  the  evidence  on  this  point?  It  is  said,  that  she  had 
before  assumed  the  name — but  that  is  not  shown — only  that  Thomas 
called  her  so.  Is  the  Court  then,  on  the  mere  answer  to  the  libel,  to 
presume  identity?  It  is  said,  that  she  is  gone  abroad,  and  that  it  is  not 
in  the  power  of  the  husband  now  to  identify  her  more  particularly.  The 
Court,  however,  wishes  to  know  what  prevented  him  from  sending 
down  some  person,  who  had  known  her  previously,  together  with  the 
officer  of  the  Court?  It  was  knovm  that  the  officer  of  the  Court  was  not 
acquainted  with  her,  nor  the  witnesses  at  Gravesend;  and  also  that  Mr. 
Thomas  was  on  his  way  to  the  Cape  of  Good  Hope.  The  Court  is  not 
to  be  left  to  conjecture  on  a  point  so  material,  and  where  precise  and 
satisfactory  evidence  might  easily  have  been  obtained,  (a) 

On  the  verdict  I  need  not  observe  that  it  is  no  evidence  against  the 
woman:  it  is  only  introduced  into  these  proceedings  to  satisfy  the 
Court,  that  the  husband  has  honestly  endeavoured  to  obtain  all  the  re- 
dress that  the  law  will  afford.  In  this  case,  it  appears  to  have  passed  by 
default  Under  all  these  circumstances,  whatever  may  be  the  private 
opinion  impressed  on  my  mind  by  some  parts  of  the  evidence,  I  do  not 
feel  myself  to  be  judicially  warranted  to  pronounce,  that  the  proof  of  the 
necessary  facts,  which  the  law  requires,  has  been  established,  and  there- 
fore I  must  dismiss  the  party  from  this  suit     The  case  will  probably  be 

(a)  The  Gotfrt,  about  this  time,  had  occasion  to  make  simUar  obserrations,  on  the  de- 
feet  of  proof  of  identity » in  other  cases  in  which  the  proceedings  failed  on  that  ground. 
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sabmittdd  to  a  more  experieooed  tribunal  ;f a)  and  irom  which  I  shall  be 
glad  to  receive  any  information,  for  my  future  guidance,  that  may  be 
giyen.     But,  on  my  own  judgment,  I  cannot  pass  this  diYorce. 

(a)  This  cMue  was  appealed  to  the  Court  of  Archer  where  an  adifitioiipl  aJl^^on 
vas  giren  in,  pleading  the  identity  in  a  fuller  manner*  and  on  which  no  doubt  renuuned 
in  the  case.— The  Divorce  was  accordingly  decreed. 


HUBBARD  V.  BECKFORD— p.  307. 

Dilapidation. — ^Demand  agamst  a  sequestrator.    Objection  thereto^  «*  that  he  was  not 
liable  for  more  than  the  surplui»  on  rendering  his  accounty" — ^not  sustained. 

In  this  case  a  decree,  to  answer  to  a  demand  of  dilapidations,  had  been 
taken  out,  on  the  part  of  the  Rector  of  Shepperton,  against  Beckford, 
the  person  who  had  been  receiving  the  profits  of  the  living  of  Shepper- 
ton,  under  a  sequestration,  obtained  aeainst  the  late  incumbent  by  vir- 
tue of  the  King's  writ  to  the  Bishop  of  the  diocese. 

An  allegation(a)  was  offered  on  the  part  of  the  sequestrator,  to  which 
Dn  NicAoll  and  Dr.  Laurence  objected — That,  by  the  admission  of  the 
libel  without  opposition,  the  principle  had  been  allowed,  that  the  sequesr 
trator  was  liable  to  dilapidations:  That  it  was  a  charge  from  which  the 
incumbent  could  not  exonerate  himself;  and  any  other  person,  standing 
in  his  interests,  was  equally  liable  to  it:  That  repairs  were  mentioned 
in  iDstruments  of  sequestration,  as  an  incidental  expense  attending  the 
sequestration:  That  the  third  article  of  the  allegation,  in  substance,  ad- 
mitted such  previous  demands,  by  claiming  an  allowance  for  some  re- 
pairs, and  for  the  service  of  the  Church:  liiat  the  same  principle  was  to 
be  acted  on  throughout  The  claim,  in  this  case,  was  only  250/.,  and 
the  balance  in  the  estimates  was  not  more  than  200/.,  50/.  being  allowed 
for  old  materials:  That  it  had  been  expected  that  Uiis  demand  would 
have  been  amicably  settled;  but  the  expenses  of  defending  this  suit  and 
another,  which  oueht  not  to  have  been  resisted,  had  been  now  pleaded 
in  diminution  of  ue  effects;  and  it  was  hoped  that  the  Court,  seeing 
that  this  allegation  could  have  no  legal  effect,  would  reject  it,  and  there- 
by prevent  further  expense* 

In  reply.  Dr.  •Arnold  and  Dr.  Swabey  denied  that  the  principle  of 
this  demand  was  admitted,  and  contended,  that  the  sequestrator  was  only 
liable  to  pay  over  the  surplus,  after  his  own  demand  had  been  satisfied, 
as  offered  by  him  in  his  allegation.  The  objection,  therefore,  was  to  be 
considered  on  general  principles,  as  stated  to  that  article  of  the  allega- 
tion; but  it  could  not  be  sustained.     It  is  not  true,  that  dilapidations  are 

(a)  The  allegation  pleaded  the  facts  on  which  this  sequestration  had  been  obtained; 
that  there  had  been  other  sequestrations  issued,  on  whidi  he,  Becfefoi^^  prior  to  the 
death  of  the  Rector,  had  been  caUed  upon,  by  citations,  as  receiver  of  the  profits  of  the 
rectory  of  Shepperton,  to  render  a  true  account  of  what  he  had  received,  and  that  he 
exhibited  an  account  accordingly;— that  out  of  the  tithes  he  had  collected,  he  had  ex- 
pended considerable  sums  of  money  on  the  reparation  of  the  rector^  house,  bam,  stable^ 
&c.  and  likewise  for  the  use  and  service  of  the  Church,  and  various  other  perquiate% 
charges,  &c.; — ^that  Mr.  Beckford  is  ready  and  wlUing  to  exhibit  his  vouchers  in  support 
of  this  account,  if  required;  and  that  he  now  is,  and  always  hath  declared  himself  will- 
ing to  pay  the  balance,  if  any,  in  whatever  manner  the  Court  shall  direct,  on  being  le* 
guly  indemnified.  . 
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to  be  claimed  of  the  sequestrator,  m  preference  to  his  own  demand. 
The  writ  to  the  Bishop  is  mandatory  and  imperatiye,  and  contains  no 
qualification,  that  will  authorize  the  Bishop  to  retain  any  portion  of  the 
receipts  for  dilapidations;  nor  can  the  Bishop  himself  engraft  any-such 
limitation  upon  it.  If  he  could,  the  effect  of  the  instiUment  might  be 
entirely  defeated:  The  sequestrator  is  not  bound  to  do  more  than  ac- 
count faithfully  for  the  surplus,  after  his  debt  is  Satisfied. 

There  is  no  priority,  in  this  case,  in  favour  of  dilapidations:  the  bene- 
fice might  have  been  sequestered  for  causes  growing  out  of  the  authority 
of  the  Court  aloney  and,  in  such  cases,  the  Court  might  have  authorized 
previous  deductions  for  repair^  of  dilapidations.  But  here  the  dilapida- 
tions constitute  only  a  simple  debt,  and  there  are  these  conflicting  claims 
of  a  superior  class,  as  on  judgment  debts;  and  the  Court  cannot  support 
the  former  to  the  prejudice  of  the  judgment  creditor.  It  was  submit- 
ted, therefore,  that  the  sequestrator  is  entitled  to  pay  himself,  and  to  re- 
imburse himself  for  all  costs  incurred  in  defending  suits  brought  against 
him,  as  they  are  expenses  falling  on  the  living,  and  incurred  only  in  de- 
fending the  possession,  which  the  law  has  given  to  him. 

Judgment. 

Sir  William  Scott. 

This  is  an  allegation  offered  on  the  part  of  a  sequestrator,  who  has 
been  appointed  the  receiver  of  the  profits  of  the  living  of  Shepperton, 
under  the  King's  writ,  directetl  to  the  Bishop,  on  which  this  sequestra- 
tion has  issued.  It  pleads— that  the  sequestrator  has  incurred  sundry 
charges,  which  he  desires  to  be  permitted  to  stand  in  his  account,  and  to 
be  dismissed  upon  paying  over  the  surplus,  after  the  discharge  of  his  own 
debt.  The  objection  taken  is  not  so  much  to  the  particular  items  of  the 
account,  as  Xo  the  general  principle.  Some  part  of  the  allegation  is 
merely  introductory.  With  respect  to  what  has  actually  been  done  un- 
der this  sequestration,  it  is  highly  necessary  that  the  Court  should  have 
before  it  the  account,  which  the  sequestrator  is  bound  to  render  to  the 
ordinary,  of  what  he  has  done,  under  the  authority  delegated  to  him.  I 
shall  therefore  admit  this  allegation  as  to  those  parts,  observing  also  that 
there  ought  to  be  stated  the  date  of  the  first  sequestration,  an  omission 
which  must  be  supplied. 

It  may  be  proper,  however,  to  say  a  word  on  the  general  question, 
and  with  respect  to  the  points  which  have  been  the  subject  of  discussion 
in  the  argument,  and  which  may  come  before  the  Court  again,  at  the 
final  hearing  of  the  cause.  On  the  general  principle,  I  am  inclined 
to  hold,  that  the  sequestrator  will  be  liable  for  dilapidations.  The  King's 
writ  issues  to  the  Bishop  to  levy  a  sum  for  the  discharge  of  the  debt — 
This  writ  has  been  truly  described  as  mandatory  to  the  Bishop,  who  is, 
in  a  general  sense,  only  ministerial,  (a)     The  sequestrator  is  a  kind  of 

(a)  On  the  duty  of  the  Court  to  carry  such  writ  into  immediate  execution,  the  follow- 
ing case  has  occurred:— In  Campbell  y.  WhiUhead^  Consist.  6th  December  1820,  an  ap- 
plication was  made  to  the  Court,  on  the  part  of  Sir  Alexander  Campbell,  for  a  seques- 
tration of  the  Vicarage  of  LitUe  Clackton,  Essex,  on  a  writ  of  levari  f ados  directed  to 
^the  Bishop.  It  appeared  that  two  writs  had  been  lodged  in  the  Registry  of  the  Court, 
one,  by  Whitehead,  in  November,  the  other,  granted  to- the  plaintiff,  at  a  later  period. 
A  caveat  had  been  entered  against  the  first,  on  the  part  of  the  plaintiff,  and  it  was  certi- 
fied that  the  Court  of  Common  Pleas  had  superseded  that  writ  for  irregularity  on  the 
28th  Nov.  On  the  second  writ  a  caveat  had  also  been  entered,  and  on  its  being  warn- 
ed,— Dr.  DodBon  now  prayed,  that  sequestration  might  issue  on  the  second  writ,  and 
contended,  that  the  Court  was  bound  to  act  immediately  in  carrying  it  into  execution; 
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bailiff  to  the  Bishop.  There  is  no  mention  of  any  purpose,  but  the  pay- 
ment of  the  particular  debt:  it  is,  however,  a  thing  incident  to,  and  in- 
separable from,  the  subject  matter  itself,  that  there  are  certain  duties 
and  expenses  for  which  the  sequestrator  is  bound  to  provide. 

The  instrument  issued  under  the  authority  of  the  Bishop,  and  con- 
tains a  clause  of  allowance  for  aU  necessary  charges;  and  I  do  not  know 
on  what  principle  it  can  be  maintained,  that  the  repairs  of  the  Chancel, 
and  of  the  parsonage,  are  not  necessary  charges.  The  Clergyman  is, 
by  law,  equally  required  to  provide  such  repairs,  as  well  as  the  perform- 
ance of  Divine  Service,  and  he  cannot  exonerate  himself  from  one  of 
those  duties,  more  than  from  the  other.  The  creditor  is  the  person  to 
whom  the  sequestration  is  usually  granted;  but  that  is  only  for  the  con- 
venience of  the  proceeding  under  it,  and  bv  the  authority  of  the  Bishpp. 
The  sequestration  might  have  been  granted  to  the  Churchwardens,  or  to 
others;  and  the  creditor  is  to  act,  as  any  other  person  would  be  bound 
to  act  in  that  character, — he  is  not  to  give  to  himself  that  preference, 
which  a  third  person  could  not  be  compellable  to  allow. 

I  throw  out  this  observation,  as  the  substance  of  my  opinion,  on  the 
general  question, when  it  shajl  hereafter  be  brought  fully  before  the  Court; 
and  I  am  inclined  to  hold  that  the  sequestrator  will  be  liable  for  charges  of 
this  nature,  as  inseparable  from  the  benefice^<-and  that  they  could  not 
be  disjoined  from  the  duties  of  the  sequestration,  even  by  the  authority 
of  the  Bishop,  as  observed  in  argument,  even  if  he  could  be  supposed  to 
have  sanctioned  any  such  pretension. 


On  a  subsequent  day,  a  further  allegation  was  given  in,  pleading,  in 
substance,  that  since  Mr.  Beckford  had  exhibited,  on  oath,  the  account 
of  the  tithes,  profits  and  emoluments  of  the  Rectory  of  Shepperton  as  by 

that  it  was  in  the  nature  of  a  JUri  fadas^  or  levari  fadas  to  the  sheriff^  who  had  no  dis- 
cretionaiy  power,  but  was  bound  to  execute  the  first  writ  when  presented  to  him,  as 
has  been  held  strongly  in  cases  of  divers  writs,  and  eren  when  there  had  been  a  sei- 
zure on  the  second  writ,  5  Mod.  376.  1  Salk.  320.  1  T.  R.  729{  that,  in  this  case, 
the  Court  of  Common  Pleas  had  rescinded  the  first  writ,  and  the  second  was  there- 
fore entiUed  to  priority,  being,  in  fact,  the  only  one  in  force;  that  the  Bishop  is  to  be 
conndered  as  an  ecclesiastical  sheriff,  and  his  office  was  merely  ministerial;  that  no 
danger  however  could  accrue  to  the  Bishop,  as  bond  had  been  given  to  him;  that  if 
there  had  been  any  error  in  rescinding  the  first  writ,  the  Bishop  should  be  indemnified. 
On  the  part  of  Mr.  Whitehead,  Dr.  Suoabey  resisted  this  prayer,  upon  the  ground, 
that  the  first  writ  had  been  repealed  in  error  by  the  Court  of  Common  Pleas,  and  stated, 
that,  on  the  first  day  of  next  term,  that  Court  would  be  moved  to  rescind  the  order  so 
made;  and  relied  on  the  opinions  of  Mr.  Serjeant  Pell  and  Mr.  Chitty^  which  had  been 
given  to  this  effect.  He  therefore  prayed  the  Count  to  defer  to  make  any  order,  on  this 
application,  tUl  the  next  Court  day:  and  submitted,  that  the  Court  must  have  such  dis- 
cretionary power,  as  otherwise  the  opposite  party  could  not  have  been  justified  in  stop- 
ping the  progress  of  the  first  writ? 

jTOeXXHT. 

Sir  William  Scott. 
It  would  have  been  my  dut^  to  have  proceeded  upon  the  first  writ  if  granted  and  un- 
revoked; because  I  am  of  opinion  that  the  Court  is  bound  not  to  delay  the  immediate 
execution  of  a  writ,  but  to  give  the  P^rty  aU  the  benefit  of  priority.  It  is  however 
diown,  by  a  notice  which  has  been  left  in  the  Registry,  that  the  first  writ  has  been  re- 
voked as  irregular^  and  informal^  and  that  is  not  denied — ^though  it  is  said  to  have  been 
so  superseded  by  error.  There  is  nothing  before  the  Court,  which  shows,  that  the  first 
writ  was  revoked,  in  error,  except  the  professional  opinions  of  two  gentlemen  at  the 
bar:  but  whatever  respect  I  may  pay  to  those  imlividuab,  I  cannot  put  their  opinions  in 
opposition  to  the  judicial  decree  of  a  court  of  justice.  The  Court  is  therefore  bound** 
to  direct  sequestration  to  proceed  immediately  to  Sir  Alexander  Campbell. 
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him  collected  and  received^  he  had  expended  the  sum  Df  112/.  upon  the 
two  barns,  and  their  appurtenances,  and  had  caused  them  to  be  effectually 
reinstated  and  repaired.  To  the  admission  of  this  additional  plea,  it  wtf 
objected, — ^that  it  was  no  answer  to  the  general  demand; — that  the  sum^ 
stated  to  be  expended,  was  wore  than  the  estimate  on  that  part  of  the 

E remises,  and  had  therefore  been  improyidently  expended; — ^that,  as  it 
ad  been  done  since  the  commencement  of  these  proceeding?,  it  was  aa 
act  of  the  sequestrator  in  his  own  wrong,  and  could  not  be  set  against 
the  general  demand  which  had  been  made  upon  him. 

The  Court  said — If  I  understand  the  nature  of  this  allegation,  it  means 
to  plead,  in  answer  to  the  libel,  claiming  74/.  for  one  part  of  the  dilapi-< 
dations, — that  Mr.  Beckford  wishes  to  shew  that,  he  has  expended  112L 
It  is  quite  impossible  that  I  should  permit  such  an  averment,  in  opposi- 
tion to  the  claim  made  upon  him,  for  that  part  of  the  dilapidations:  that, 
being  charged  with  dilapidations,  on  one  item,  to  a  particular  amount^ 
he  has  laid  out  more  than  the  sum  required.  It  is  an  irregularity,  per- 
haps, that  he  should  have  done  any  thing  to  the  barns,  since  the  time  of 
giving  in  the  libel  in  these  proceedings.  From  that  time,  the  matter 
was  under  the  protection  of  the  Court;  and  perhaps  the  Court  would  not 
exceed  its  legalpower,  if  it  was  to  refuse  to  take  any  notice  of  such  an 
expenditure.  Equity  may  suggest,  however,  that  he  should  be  entitled 
to  some  allowance,  but  only  to  the  amount  of  the  sum  claimed  in  the 
Ubel. 

The  Court  will  therefore  give  him  the  opportunity  of  pleading  simply 
— ^that  he  has  repaired  the  barns;  but  it  will  not  permii'&iBP^  enter  into 
a  specification  of  the  expenditure,  beyond  the  estimate  df  it  inutile  article 
of  the  libel. — I  must  here  observe  also,  that  suits  for  dilapidations  are 
necessarily  attended  with  great  expense;  and  they  oii^t  trot  tib^^fore 
to  be  instituted  Aere,  except  upon  great  occasions.  I  strongly  recom- 
mend to  the  parties  to  come  to  some  accommodatioii.  If  however  thej' 
go  on,  and  it  may  be  necessary  to  act  on  my  directions  bn  the  iQiB^fisx 
now  pleaded,  I  admit  the  article,  subject  to  the  alteration,  which  faaii 
been  before  sufficiently  explained. 


IfZ 


WALTER  V.  GUNNER  aad  DRURY.— p.  314. 

Itigfat  of  PariBhioner  to  a  aest  in  the  Parish  Church.— Insufficieilcy  of  the  return  of 
Churchwarden^  to  an  application  for  that  purpose:  Rule  of  construction  as  to  Custom 
aad  tba  extent  of  a  Faculty. 


GOLDSMID,  by  her  Guardian,  v.  BROMER.— p.  324. 

Jewish  marriage  inoaUd  under  ihat  law,  by  reason  of  the  incompetency  of  vnineue$f  re- 
quired as  an  essential  part  of  the  ceremony. 

This  was  a  suit  of  jactitation  of  marriage,  instituted,  on  behalf  of 
Miss  Goldsmid  against  Bromer,  both  parties  being  of  the  Jewish  reli- 
gion, on  suggestion  that  the  asserted  marriage  was  not  valid,  by  reason 
of  non-conformity  of  the  ceremony  to  the  Jewish  law. 

Judgment. 

Sir  William  Scott. 

This  is  a  suit  brought  by  Maria  Goldsmid  by  her  guardian,  for  jacti- 
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talMiD  (tf  mumOKgH  i0M99t  David  Bromer,  who  confesses  the  jactitatioD, 
tod  jiistifiofly  fay  pleading  a  marriage  to  have  been  celebriitedy  and  the 
s^e  to  be  valid,  accoi^ing  to  the  law  of  the  Jews.  The  parties  are 
both  Jewsy  and  both  appeal  to  the  Jewish  law,  by  which  this  question 
iMist  be  decided,  (or  on  the  mere  fact  there  is  no  question.  The  Jews, 
though  British  subjects,  have  the  enjoyment  of  their  own  laws  in  reli* 
gious  ceremonies;  and  the  marriage  act  acknowledges  this  privilege,  by 
excepting  them  out  of  its  provisions:  To  deny  them  the  benefit  of  their 
own  law,  upon  such  subjects,  would  be  to  deny  to  a  distinct  body  of 
people,  the  full  benefit  of  the  toleration,  to  which  they  have  long  been 
held  to  be  entitled. 

This  being  a  question  of  Jewish  law  then,  the  Court  must  be  content 
to  learn  that  law,  as  well  as  it  can,  from  the  professors  of  it  It  is  not 
denied  that  some  ceremony  has  been  performed,  but  it  is  alleged,  ^^  thai 
the  celebration  was  not  conformable  to  the  law  of  the  Jews.^^  It  is 
not  alleged  that  the  ceremony  was  defective  in  any  other  particulars, 
except  <<that  it  is  essentially  necessary  that  it  should  be  performed  in 
the  presence  of  two  witnesses,  competent  and  credible,  and  subject  to 
no  <fisqualification  imposed  by  the  Jewish  laws;  which  disqualifications 
may  proceed  from  certain  degrees  of  consanguinity  to  either  of  the 
parties  who  marry,  or  firom  non-conformity  to  the  ceremonies  of  the 
Jewish  religion;"  and  it  is  alleged  <<that  the  ceremony  in  this  case  was 
not  attested  by  competent  witnesses  according  to  these  rules. '^ 

The  allegation  of  Mr.  Bromer  refers  to  the  present  general  law  of  the 
Jews;  it  is  therefore  now  too  late  to  refer  the  Court  back  to  the  law  of 
Moses  alone,  as  it  existed  in  the  earliest  times  of  Judaism.  He  admits 
the  objection  of  consanguinity,  as  afiecting  the  competency  of  witnesses; 
but  the  distinction  of  which  he  avails  himself  is, ^— that  it  must  be  rela- 
tion ex  parte  paierna,  whereas  the  witnesses  objected  to  were  related 
ex  parte  matema  only;  and  that  fact  is  not  denied.  He  admits  also 
the  necessity  of  conformity;  but  with  four  limitations.  First,  that  any 
irregularity  or  breach  of  the  Jewish  laws,^  or  ordinances,  as  pleaded, 
must  be  deliberate  and  designed,  and  not  the  mere  effect  of  human  in- 
firmity, or -negligence,  or  mistake. — Secondly,  that  it  must  be  unre^ 
pented  of:  as  otherwise  it  might  have  been  absolved  and  done  away  by 
due  penitence.  Thirdly,  that  it  must  be  proved  by  witnesses,  who  are 
themselves  unimpeachable.  Fourthly,  that  it  must  be  a  disqualification 
arising  before  the  ceremony,  and  not  subsequent  to  it  He  does  not^ 
however,  allege  expressly  that  the  non-conformity,  imputed  to  the  wit- 
nesses in  this  instance,  is  within  the  exceptions  which  he  has  laid  down, 
but  takes  the  chance  of  what  may  arise  on  that  point  upon  the  interro- 
gatories. It  is  to  be  observed  also  that  the  third  limitation,  which  has 
been  assigned,  may  be  put  out  of  consideration;  for  the  only  witness, 
who  has  been  examined  with  regard  to  it,  says,  that  it  would  not  be  ne- 
cessary to  ascertain  the  fact,  by  positive  testimony,  in  favour  of  credit, 
for  the  law  would  presume,  that  the  attesting  witnesses  were  good  and 
sufficient,  if  nothing  was  shown  to  the  contrary.  To  the  fourth  ground 
of  objection,  the  di&rent  answers  in  the  interrogatories  allow  the  utmost 
latitude  of  advantage,  if  the  state  of  fact  is  in  any  degree  dubious;  but, 
if  no  such  doubt  exists,  the  objection  is  peremptory;  the  imputed  crimi- 
nal act  must  not  be  an  act  resolvable  into  mere  infirmity,  negligence,  or 
mistake.  The  limitation^  which  has  been  assigned  on  the  alleged  dis- 
abilities, must  be  proved  by  those  who  mean  to  rehabilitate;  because,  if 


424  GoLDSMiD  V.  Bromer.  1798. 

a  person  does  a  criminal  act^  it  must  be  presumed  to  be  with  a  criminal 
intention,  and  that  presumption  will  remain  till  the  contrary  is  shown. 
This  will  be  more  necessary,  if  it  appears  that  the  acts  were  accom- 
panied with  circumstances  which  show  no  repentance,  but  a  fixed  and 
continued  purpose  of  evil.  There  is  also  this  further  observation  to  be 
made,  which  is  supported  by  Mr.  Ish  Yemene,  <<  that  if  one  witness 
only  is  disqualfied,  it  entirely  invalidates  the  ceremony,"  because  there 
is  then  only  one  competent  witness;  and  in  this  construction  all  the 
witnesses  agree. 

It  appears,  then,  that  the  fact  of  marriage  must  be  attested  according 
to  the-  Jewish  law,  and  that  this  attestation  is  a  constituent  part  of  the 
validity  of  the  ceremony.  It  is  deposed  to  be  essentially  necessary,  that 
both  the  witnesses  must  be  competent;  and  I  understand  that  if  there  was 
the  clearest  proof  of  the  actual  ceremony,  it  would  not  be  su£Scient,  un- 
less it  was  performed  in  the  presence  of  such  two  attesting  witnesses,  of 
perfect  competency.  All  the  witnesses  agree  in  this  representation;  I 
have  therefore  only  to  apply  the  law  so  certified  to  the  facts;  and,  in  do- 
ing this,  I  shall  dismiss  from  my  consideration  much  irrelevant  matter, 
which  has  been  introduced,  particularly  with  respect  to  the  conduct  of 
the  parties;  because^if  I  understand  the  Rabbies  correctly,  if  Miss  Gold- 
mid  was  claiming  the  benefit  of  marriage,  and  the  attesting  witnesses 
were  not  competent  at  the  time,  the  ceremony  would  signiiy  nothing. 
Something  has  been  said  also  of  the  undue  interference  pf  Mr.  Gold- 
mid  the  father,  for  the  purpose  of  setting  aside  this  matrimonial  union% 
But  every  parent  is  deeply  interested  in  the  welfare  of  his  children,  as 
affected  by  such  connexions;  and  has  a  right  to  question  a  matrimonial 
contract  entered  into  in  the  minority  of  his  child;  and  I  do  not  see  that 
this  right  has  been  exercised,  on  this  occasion,  with  any  impropriety. 
'  The  young  lady  appears  to  have  been  of  the  tender  age  of  sixteen, 
with  all  the  inexperience,  and  susceptibility  of  hasty  impressions,  that 
are  incident  to  that  age;  and  it  is  the  order  of  G^d,  and  the  daily  prac- 
tice of  society,  that  the  experience  of  the  father  shall  protect  the  inex- 
perience of  the  child.  It  is  said,  that  he  is  chargeable  with  inconsis- 
tency, in  his  manner  of  behaviour  to  this  young  man,  as  he  had  receiv- 
ed Bromer  into  his  family  with  great  familiarity;  but  it  never  can  be 
supposed  that  every  man,  who  receives  a  person  into  his  family,  on  a 
footing  of  civility,  means  that  he  should  marry  his  daughter.  It  has 
been  observed,  also,  that  it  would  be  to  the  disadvantage  of  the  young 
lady,  that  the  marriage  should  not  be  set  aside;  but  the  father  has  only 
to  choose  between  calamities;  he  has  a  right  to  determine  as  he  {consi- 
ders to  be  best  for  the  interest  and  happiness  of  his  family,  and  we  must 
presume  that  he  has  so  done.  On  the  conduct  of  the  young  lady,  I  am, 
unwilling  to  make  any  observation  unfavourable  to  her,  in  consideration 
of  her  tender  age.  But  as  to  Mr.  Bromer,  though  much  has  been  said 
of  the  honourable  state  of  matrimony,  it  must  not  be  forgotten,  that  it 
may  be  pursued  on  dishonourable  motives;  and  though  I  do  not  say  that 
it  is  so  here,  yet  when  a  man,  who  is  hospitably  received  into  a  family, 
avails  himself  of  the  opportunity  of  engaging,  with  clandestinity,  the 
affections  of  a  young  lady,  I  do  not  think  that  he  ia  a  proper  subject  of 
lofly  panegyric  on  that  account  / 

I  throw  out  of  the  case,  also,  all  discussions  of  the  reasonableness  of 
the  Jewish  law,  since  I  must  take  that  as  I  find  it.  I  must  observe, 
however,  that  it  does  not  seem  to  be  without  apology  or  reason,  as  I 
take  the  intention  to  be  to  render  clandestine  marriages  almost  impossi- 
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ble.  ClandestiDe  marriages  are  considered  as  evils,  in  all  civilized  so* 
cieties.  In  England,  they  are  discountenanced  by  the  marriage  aot^ 
and  generally  among  Protestants.  In  many  Catholic  countries,  also, 
the  law  interposes  to  prevent  them.  The  law  of  the  Jews,  by  its  ori- 
ginal incapacity  of  repeal,  is  out  of  the  protection  of  the  ,law  of  the 
countries  in  which  >they  dwell,  and  it  seems,  therefore,  to  have  done 
reasonably  in  providing,  that  if  such  contracts  cannot  be  rendered  null 
and  void,  by  positive  enactment,  they  shall  be  clogged  with  ceremo- 
nies, which  render  it  almost  impossible,  that  they  should  be  efiectually 
performed. 

With  these  observations,  I  proceed  to  examine  the  facts  of  this  case. 
On  the  22d  November  1795,  it  appears  that  the  parties  met  by  appoint- 
ment, [and  Mr.  Bromer  took  the  lady  in  a  coach  to  the  Shakspeare 
Tavern,  in  Covent  Garden,  where  two  persons  were  stationed  by  him 
to  be  in  readiness  to  be  witnesses,  though  one  appears  also  to  have  had 
other  business  there.  In  the  presence  of  these  persons  he  gave  the  ring, 
and  pronounced  the  words  in  Hebrew  which  constitute  the  ceremony  of 
Kedushim. 

On  this  part  of  the  case  it  has  been  contended-,  that  the  principal  ce- 
remony itself  is  not  proved  to  have  been  rightly  performed.  But  it  is 
simple  in  its  form,  requiring  only  a  few  Hebrew  words  with  the  deliv- 
enr  of  the  ring;  and  it  ib  to  be  presumed,  that  a  person,  intending  to 
efilect  such  a  purpose,  would  take  care  to  instruct  himself,  in  what  was 
necessary  to  be  done;  and  it  is  not  material  that  the  words  should  be 
understood  by  either  party.  This  part  of  the  case,  therefore,  is  suf- 
ficiently proved  by  the  witnesses,  by  the  certificates  of  the  Jewish  Tri- 
bunals, by  the  answers,  and  by  tiie  very  form  of  pleading,  which  lays 
the  invalidity,  in  the  disqualification  of  the  witnesses  alone.  There  is 
also  the  conduct  of  the  parties  in  cohabiting,  which  may  be  taken  as 
strong  proof  that  some  such  ceremony  has  passed,  as  would  justify  such 
cohabitation;  if  it  had  not  been  for  the  objections  that  are  now  alleged, 
to  the  competency  of  these  ttoo  witnesses,  whose  attestation  is  an  essen- 
tial part  of  this  ceremony.  I  say  itoo,  because  if  one  is  disqualified, 
there  is  an  end  of  the  business,  as  two  are  stated  to  be  indispensably 
necessary. (a)  The  question  then  is  reduced  to  this:  Is  either  of  these 
persons,  before  whom  the  ceremony  is  stated  to  have  been  performed, 
shown  to  have  been  incompetent,  not  merely  to  attest,  but  to  supply  a 
constituent  part  of  the  ceremony?  Mr.  Hesse  is  accused  of  non-con- 
formity. It  is  stated  that  he  had  profaned  the  Sabbath,  by  riding  in 
coaches,  and  snu£Sng  lighted  candles,  stirring  the  fire,  and  eating  for- 
bidden meats;— «cts  trifling  to  us,' perhaps,  who  have  no  law  applying 
to  them,  but  not  so  according  to  the  rites  and  ordinances  of  the  Jewish 
religion.     One  witness,  Levi,  says,  <^  that  he  had  seen  him  repeatedly, 

(a)  In  the  treatiBC  of  Maimonide$,  de  eonnubtU  Hdnworumf  c  4.  a.  6,  it  ia  laid  down 
oh  the  effect  of  witneaaest  *'  Si  quia  aibt  molierem  dicayerit»  ano  dantaxat  adhibito 
teate,  nihil  noa  ejua  dicatio  moreat,  cikm  ambo  rem  profiteantur;  multo  etitm  minua 
81  quia  dicarety  nvOOas  adhlbitia  teatibua.  Si  quia  mufierem  aibi  dicarit,  a^iibitia  ejuamo- 
di  teatibua,  quibua  Lege  non  eat  teatunonii  dictio*  dicatio  nulla  luerit;  ain  eoa  adhibet^ 
quibua  aapientum  autontate  non  eat  teatimomi  dictio*  aut  quibua  Lege  ait  teatimonii  dic- 
tio,  necne»  non  Kquet,  ia,  ai  yelit  earn  uzorem  ducere,  runua  coram  idoneia  teatibua 
dicabit:  Si  nolit,  repudii  fibeUua  ab  eo  mulieri  o^ua  eat,  vel  propter  incertam  Legem* 
yel  propter  Sapientum  certa  yetita.  Immo  yero  ai  dicationem  mulier  factam  eaae  n^;et^ 
aut  arguat  mendacii  teatea,  nihilominua  repudii  libellum  inyita  cogitur  accipere.  Atqae 
eadem  eat  omnium  dicationum  incertamm  ratio.  Si  velit  eam  uxorem  ducere,  de  inte> 
gro  firma  dicatio  fi«t;  ai  noUt,  propter  dubium  mulieri  ab  eo  repudii  libelhia  opua  saL*' 
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within  these  ten  years,  do  these  acts,  and  that  he  remonstrated  with 
him  on  such  occasions,  but  he  replied,  ^  that  he  was  no  Jew,  but  con- 
sidered himself  as  bound  only  to  the  exterior  observances  of  the  reli- 
gion, in  compliance  with  the  wishes  of  his  father.'  ''(d) 

(b)  In  the  responsive  allegation,  given  in  and  admitted  on  the  part  of  Maria  Gold^ 
smid,  the  9th  article  pleaded  **  That,  by  the  Jewish  law,  a  person  is  incompetent  and 
disqualified  to  give  validity,  as  a  witness,  to  any  Kedushim  or  marriage  contract  be- 
tween Jews,  or  persons  professing  the  Jewish  religion,  by  being  related  to  either  of  the 
parties  in  the  first  and  second  degree  of  consanguinity,  and  that,  according  to  the  Jew- 
ish computation  of  the  degrees  of  consanguinity,  cousins  german,  or  persons  descend- 
ed from  the  same  grandfather  or  grandmother,  are  considered  as  related  in  the  second 
degree  of  consanguinity,  and  that,  in  order  to  be  a  competent  witness  to  the  ceremony 
of  Kedushim,  the  person  mugt  not  only  be  a  Jew,  but  not  be  guilty  of  violating  the  reU" 
gion  and  religious  ceremoniea  of  the  Jeuw;  and  a  Jew,  who  u  a  non-corjformigt  to  the  duiu» 
and  precepts  of  the  Jewish  re&gionf  partieularly  in  profaning  the  Sabbaih^ay^  and  so 
proved  to  oe  by  two  eredUfle  witnesses,  is  not  a  competent  witness  before  whom  Kedushim 
can  be  legally  given** 

10th.  « That  Michael  Abraham  Levy,  one  of  the  persons  in  whose  presence  the 
aibresald  pretended  Kedushim  is  alleged  and  pleaded  in  the  said  allegation  given  in  oh 
the  part  and  behalf  of  David  Bromer,  to  have  passed  between  him  and  the  said  Maria 
Goldsmid,  is  not,  according  to  the  laws  and. customs  of  the  Jews,  a  competent  witness 
to  give  validity  to  any  such  Kedushim  or  Jewish  marriage  contract  between  them  the 
said  David  Bromer  and  Maria  Goldsmid,  but,  on  the  contrary,  is  incompetent  and  dis- 
qualified by  reason  that  he,  the  said  Michael  Abraham  Levy,  is  first  cousin  to  David 
Bromer,  related  to  him  in  the  second  deg^e  of  consanguinity,  the  mother  of  David 
Bromer,  and  the  mother  of  Michael  Abraham  Levy,  being  natural  and  lawful  sisters." 

11th.  ''That  Emanuel  Hesse,  the  other  person  in  whose  presence  the  pretended  Ke- 
dushim is  alleged  to  have  passed,  is  not,  according  to  the  laws  and  customs  of  the  Jews^ 
a  competent  witness  to  give  validity  to  any  Kedushim  or  marriage  contract,  but,  on  the 
contrary,  is  incompetent  and  disqualified  by  reason  that  he  the  said  Emanuel  Hesse  hath 
manifested  himself  to  be  a  non-conformist- to  the  duties  and^  precepts  of  the  Jewish 
religion,  particularly  in  profaning  the  Sabbath-day  in  the  presence  of  divers  credible 
witnesses," 

The  nature  of  the  evidence  upon  the  11th  article  of  this  allegation,  may  be  collected 
from  the  depositions  and  answers  of  the  following  witnesses: — 

Michael  Abraham  Levy,  a  witness  examined  on  behalf  of  Mr.  Bromer,  to  the  34th 
interrogatory,  answers  "  tiiat  he  hath  a  slight  knowledge  of  his  fellow  witness  Emanuel 
Hesse;  that  the  said  Emanuel  Hesse  is  not  a  strict  observer  of  his  reli|^on  as  a  Jew;  that 
he  knows  not,  but  hath  heard,  that  the  said  Emanuel  Hesse  has  in  divers  instances  tmd 
an  several  occasions  profaned  the  Sabbath-day,  and  eat  forbidden  food  in  contravention 
of  the  laws  and  precepts  of  the  Jewish  religion;  that  the  respondent  once  saw  him  eai 
meat  and  butter  together,  which  is  in  contravention  of  the  laws  and  precepts  of  the  Jew- 
ish reli^on." 

David  Joseph  Wertheimer,  to  the  11th  article  of  the  said  allegation,  this  deponent 
saith  '<  that  he  hath  known  the  articulate  Emanuel  Hesse,  one  of  the  persons  in  whose 
presence  he  hath  understood  and  believes  the  Kedushim  or  marriage  passed  between 
the  said  David  Bromer  and  Maria  Goldsmid,  parties  in  this  cause,  for  eleven  or  twelve 
years  last  past;  that  about  the  time  the  deponent  first  knew  the  said  Emanuel  Hesse,  be 
saw  him  eating  meat  in  a  tavern  at  Frankfort,  knaum  bff  the  sign  of  the  Mulberry  Iree^ 
which  is  a  tavern  where  the  meed  is  not  prepared  according  to  the  laws  of  the  Jews,-  that 
about  two  years  ago  the  deponent  saw  the  said  Emanuel  Hesse  eating  meat  among  ChriS' 
Hans  in  the  Hercuks  Tavern  behind  the  JRoytd  Exchange,  London,  which  is  also  a  tavern 
where  meat  is  not  prepared  according  to  the  laws  of  the  Jewsf  that  about  a  year  and  a  half 
ago  the  deponent  saw  the  said  Emanuel  Hesse  profane  the  Sabbath-day  at  the  house  of 
Mr.  De  Fries,  Basinghall  Street,  by  snuffing  the  ughied  candles  on  the  evening  of  the 
Sabbath;  that  the  foregoing  actions  are  contrary  to  the  laws  of  the  Jews,  and  the  said 
Emanuel  Hesse  hath  thereby  manifested  himself  a  non-conformist  to  the  duties  and  pre- 
cepts of  the  Jewish  religion,  and  a  profaner  of  the  Sabbath;  that,  by  being  guilty  of 
such  actions,  he  hath  rendered  himself,  according  to  the  laws  and  customs  of  the  Jews, 
a  witness  incompetent  and  disqualified  to  give  validity  to  any  Kedushim  or  Jewish  mar- 
riage contract" 

To  the  6th  interrogatory,  he  says,  «*That  committing  murder,  blasphemy,  eating 
forbidden  food,  and  profaning  the  Sabbath,  by  kindling,  extinguishing,  or  stirring  a 
fire,  or  snuffing  candles,  or  riding  out  on  horseback,  or  in  a  carriage,  on  the  SabbathJay^ 
are  the  prindpal  acts  by  which  a  person  becomes  disqualified  accoiding  to  the  laws  uid 
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There  cannot  be  a  stronger  instance  of  disclaimer  of  all  observance 
of  the  regulations  and  ordinances  of  that  religion,  or,  if  I  may  so  ex- 
press it,  of  an  uncircumeised  heart.  This  then  is  su£Scient,  uqless, 
as  it  has  been  contended  by  Dr.  •Smoldy  a  conviction  is  required  to  es- 
tablish the  incompetency.  According  to  our  own  notions,  founded  on 
the  principles  of  our  law,  an  antecedent  conviction  might  be  necessary 
in  the  case  of  some  criminal  charges;  but  it  is  not  alleged  to  be  so  in  the 
Jewish  law.  So  much  for  Mr.  Hesse,  whose  disquaUfication  is  com- 
pletely proved  on  the  ground  of  non-conformity;  and  it  disposes  of  the 
whole  case,  since,  as  before  observed,  ttvo  competent  witnesses  are  re- 
quired: it  may  be  unnecessary  therefore  to  inquire  minutely  into  the 
ground  of  objection  to  the  other  witness, — ^his  relation  to  eiUier  of  the 
parties. 

On  that  point,  Mr.  Ish  Yemene  is  the  only  witness  presented  by  Mr. 
Bromer,  and  he  is  complimented  for  his  learning.  I  cannot  presume  to 
judge  upon  the  justness  of  that  eulogium;  but  I  think  I  may  venture  to 
say,  that  a  want  of  learning  does  not  appear  to  be  the  principal  defect 
imputable  to  him  in  this  cause;  since  he  appears  to  be  a  Doctor  of  rather 
a  loose  school.  I  think  I  perceive  something  of  Sadducean  laxity  in  his 
opinions,  both  in  this  and  in  the  former  cause;  which  detracts  a  little 
from  the  respect  which  might  otherwise  be  given  to  his  erudition;  fori 
cannot  forget  that  in  the  former  case  he  had  said,  that  Kedushim,  with- 
out consummation,  was  perfect  marriage — Now  he  8ay 8  otherwise.  The 
Talmud,  according  to  Mr.  Ish  Yemene,  is  an  overruling  authority,  to 
which  Ihe  authority  of  Maimonides  and  other  expositors  must  bend. 
In  the  ninth  interrogatory,  he  is  pressed  by  passages  from  the  Talmud, 
which,  he  admits,  go  to  disqualify  the  mother's  relations, — the  question 

cuttonu  of  the  Jews  to  be  a  competent  witness  to  gire  Talidity  to  any  Kedushim  or 
Jewish  marriage  contract." 

To  the  10th,  "  that  he  was  subpoenaed^  and  did  attend  as  a  witness  at  the  trial  at  > 
Guildhall,  in  an  action  for  Seduction,  brought  in  the  Court  of  Common  Pleas,  by  Mr. 
Goldsmid  against  Mr.  Hromer;  that  he  stood  at  some  distance,  and  there  was  so  great  a 
crowd,  that  he  could  not  distinctly  hear  all  that  was  said;  that  he  recollects  one  ground 
of  objection,  but  whether  the  only  one  or  not  he  cannot  say,  there  taken  to  the  com- 
petency of  Emanuel  Hesse,  was  on  account  of  his  having,  as  well  before  as  after  hb 
being  a  witness  to  the  mairiag^  in  question,  eaien  pork.** 

Henrr  Leo  says  to  the  11th  article  of  the  allegation,  '*that  he  weH  knew  Emanuel 
Ilesse  about  fifteen  years  ago  at  Frankfort,  and  that  he,  at  that  time,  heard  him  pub- 
licly declare,  thai  Ae,  Emanuel  Hesse,  did  nci  contider  himself  as  a  Jew^  and  if  U  were 
not  for  his  father^  that  he  would  renounee  that  religum,'  that  for  about  these  last  ten  years 
he  nath  been  well  acquainted  with  said  Emanuel  Hesse  in  London^  and  hath  rtpeaiedbf 
seen  him  profane  the  Sabbath-day  by  riding  in  coaches  on  that  day^  and  hath  seen  him  re- 

tedb/f  on  the  Sabbathrdayp  at  the  JniigalUcan  Coffee-house,  stir  the  fire,  and  snuff  the 


peati 
light 


jhted  caruSes,'  that,  by  such  acts  he  bath  manifested  himself  to  be  a  non-conformist, 
&c.'» 

To  the  4th  inteirogatory  this  respondent  answers,  **  that  he  hath,  times  without  num- 
ber, remonstrated  with  the  said  Emanuel  Hesse  when  he  saw  him  do  any  act  which  he 
considered  inconsistent  with  the  laws  and  customs  of  the  Jewish  religion;  that  he  does 
not  recollect  in  whose  presence  he  so  remonstrated  with  lum;  that  the  answer  the  said 
Emanuel  Hesse  returned  usually  to  such  remonstrances  was,(that  he  did  not  profess  him- 
self to  be  a  JeWf  that  he  hath  known  hion,  after  such  remonstrance,  repeat  the  wrong- 
doing." 

'Gabriel  Cohen  and  Jacob  Hart  say  to  the  11th  article  of  the  allegation,  **  that,  on  the 
9th  day  of  December  1795,  as  he  went  into  the  Stock  Exchange  Coffbe-house,  near 
the  Rojral  Exchange,  which  is  a  public  coffee-house,  and  eating-house,  where  food  is 
not  prepared  according  to  the  laws  and  customs  of  the  Jews,  he  saw  the  said  Emanuel 
Hesse  eating  part  of  a  round  of  beef  with  sauce,  appearing  to  be  melted  butter,  in  the 
public  coffee-room,  in  the  preseace  of  ^vers  persons;  that,  by  so  doing,  he,  Emanuel 
Hesse,  manifested  himself  a  non-conformist  to  the  duties  and  precepts  of  the 
religioby  which  forbids  his  eating  in  rach  manner," 
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is  puty  <<  whether  relation  ex  parte  matema  is  not  as  much  a  disquali* 
fication  as  ex  parte  patemaf^  and  I  understand  it  to  be  a  direct  decla- 
ration of  the  Talmud,  that  father* a  father  is  to  be  applied,  on  this 
disqualification,  in  the  corresponding  style  of  mother* b  mother. 

There  is  also  an  extract  from  Tur,  a  book  of  high  authority,  to  the 
same  efiect,  that  sister's  sods  are  under  the  same  disqualification,  as 
brother's  sons.  But  Mr.  Ish  Yemene  goes  on  to  say,  "that  Maimoni- 
des  has  stated  a  difierent  opinion."  To  this  I  must  reply,  what  Mr.  Ish 
Yemene  said  before,  that  where  the  Talmud  is  plain,  the  authority  of 
Maimonides  must  yield  to  it  I  must  therefore  remember  that  if  Mai- 
monides  expresses  a  doubt,  and  the  Talmud  none;  where  the  Talmud  is 
on  one  side,  and  Maimonides  on  the  other;  although  I  will  not  say  that 
so  eminent  a  scholar  as  Maimonides  was  in  error,  I  am  bound  to  prefer 
the  authority  of  the  Talmud.  On  these  grounds,  Uierefore,  I  am  of  opin- 
ion that  the  other  witness  is  incompetent,  on  account  of  his  relations  ex 
parte  matema. 

The  case  however  does  not  rest  here.  I  have  also  the  judgment  of 
the  college  of  Grerman  Jews,  to  which  community , the  party  particularly 
belong8,~the  sentence  of  the  Bethdin,  their  chief  tribunal, — and  this 
judgment  has  been  submitted  also  to  the  college  of  Portuguese  Jews, 
who  concur  in  it  Here  then  are  Courts  of  great  authority  on  this  point, 
and  on  matter  of  Jewish  law,  entitled  to  the  greatest  respect,  as  they 
are  Tribunals,  whose  certificate  of  the  foreign  law,  must  be  received  as 
most  satisfactory,  though  perhaps  their  judgment  is  not  equally  satisfac- 
tory in  matters  of  fact  Here  is  a  question  compounded  of  law  ^ndfacty 
and  though  the  decision  may  not  bind  the  Court,  which  has  to  try  the 
fact  for  itself,  it  conveys  the  best  information  which  it  can  obtain  of  the 
principles  of  law  that  are  to  be  applied  to  it  They  certif/that  they 
have  found  the  marris^e  null,  according  to  the  law  of  Moses,  without 
giving  specific  reasons  for  it  This  defect  however  is,  in  some  measure, 
made  up,  by  the  information  which  they  have  given  in  their  examina- 
tions. I  there  find  the  grounds. assigned,  on  which  I  form  the  same 
opinion. 

This  is  the  opinion  that  is  to  be  collected  on  the  legal  merits  of  the 
case;  and  I  see  nothing  in  the  mora^  estimate  of  the  conduct  of  the  par- 
ties, which  inclines  me  to  entertain  a  difierent  sentiment  I  therefore 
pronounce  against  the  validity  of  the  marriage,  pleaded  by  Mr.  Bromer; 
that  he  has  failed  in  proof  of  the  allegation  in  justification,  and  that 
Mary  Goldsmid  is  not  his  wife, — but  I  give  no  costs. 

The  Counsel  prayed  the  Court  in  addition  to  its  sentence,  to  enforce 
perpetual  silence,  meaning  to  pray  the  same  monition  to  the  party  as 
was  prayed  in  the  case  of  the  Duchess  of  Kingston,  (a)  The  Court  said, 
it  would  decree  it,  if  prayed. — Sentence  acco^ingly. 


Affirmed  on  appeal.  Arches,  35th  June  1799.   Delegates,  19Ui  November  1800. 

(a)  Goniiit  CkutOa^  ▼.  J%rMy.  10th  Feb.  1769. 


HORNER  V.  LIDDIARD,  otherwise  WHITELOCE,  falsely  calling 

herself  HORNER.— p.  337. 

Consent  of  Psientsb  under  26  Geo.  3.  e.  33.  s.  11.  not  applicable  to  the  marriage  of  ille- 
gitimate minori. 
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OLIVER  T.  OLIVER—p.  361. 

Restitution  of  conjugal  rights.  Counter-allegation, — of  cruelty  in  menacing  and  intuit" 
ing  treatment^  and  prayer  for  dirorce  Uiereon,  not  sustained  on  the  facts.  Restitution 
decreed. 

This  was  a  suit  brought  for  restitution  of  conjugal  rights  by  the  hus- 
band, in  which  a  plea  of  cruelty  set  up  on  the  part  of  the  wife,  and  a 
prayer  for  separation,  were  not  established. 

judgmbnt. 
Sir  William  Scott. 

This  is  a  suit  brought  by  Thomas  Oliver  against  Frances  Oliver,  his 
wife,  for  restitution  of  conjugal  rights.  The  marriage  is  proved;  the 
husband  therefore  is  entitled  to  what  he  prays,  unless  some  circumstance 
has  deprived  him  of  it  Mrs.  Oliver  has  given  in  an  allegation,  in  which 
she  pleads  that  Mr.  Oliver  had  been  guilty  of  cruelty,  and  prays  to  be 
divorced  from  him.  She  has  examined  seventeen  witnesses  to  that  plea, 
and  upon  their  evidence  I  am  to  determine  the  cause.  If  he  has  treated 
her  in  the  manner  pleaded,  it  will  undoubtedly  be  a  sufficient  bar  to  the 
action,  and  she  will  be  entitled  to  a  sentence  of  separation;  on  the  con- 
trary, if  there  is  not  that  sufficient  proof  which  the  law  requires,  it  will 
be  her  duty  to  return  to  her  husband,  and  endeavour  to  spend  the  re- 
mainder of  her  days  in  peace  and  mutual  kindness. 

The  marriage  took  place  in  June  1798,  when  her  former  husband  had 
been  dead  about  a  year.  The  annua  htctHa  was  passed;  but  during  that 
interval,  it  appears  she  had  entanded  herself  with  some  connection, 
tending  to  a  matrimonial  union  with  Mr.  Bond :  and  it  is  stated  in  the  evi- 
dence, that  there  had  been  an  action  brought  by  that  gentleman,  for  a 
breach  of  promise  of  marriage,  which  failed.  It  appears,  however,  that 
she  expressed  great  agitation  of  mind  about  it,  during  its  dependance; 
it  therefore  may  be  presumed  to  have  been  an  action  instituted  not  with- 
out some  foundation.  It  appears,  by  the  evidence  of  Dr.  Lake,  that  1/  ih 
this  lady  is  not  always  very  well  founded  in  her  complaints,  and  that 
she  is  rather  apt  to  view  things  in  erroneous  and  unfavourable  lights. 
A{r.  Burchell  says,  <^  that  an  action  was  brought  by  a  gentleman  of  the 
name  of  Bond  against  Mrs.  Oliver  for  a  breacm  of  promise  of  marriage; 
that,  though  he  has  never  heard  Mrs.  Oliver  abuse  or  insult  her  hus- 
band, he  has  heard  her  charge  him,  with  having  inyplved  her  in  that  ac- 
tion,"by  his  precipitating  her  into  this  marriage;  adding  at  the  same  ^ 
time,  that  if  she  had  not  been  hurried  into  it,  she  should  never  have  suf-* 
fered  what  she  did.'' 

This  really  appears  very  like  a  habit  of  shifting  off  very  much  from 
herself  the  consequences  of  her  own  act,  on  a  person  who  is  not  at  all 
answerable  for  it  The  lady  was  arrived  at  those  years  of  discretion, 
when  die  must  be  supposed  to  have  been  capable  of  judging  of  her  own 
conduct,  and  her  own  interests.  I  consider  it  only  as  her  own  act  and 
deed,  done  with  her  eyes  open,  and  with  the  perfect  knowledse  of  all 
other  engagements,  which  die  might  have  entered  into;  I  think  there- 
fore this  was  a  complaint  very  improperly  brought  against  her  husband. 

Dr.  Lake  says,  <<she  was  very  apprehensive  of  the  consequences  of 
the  trial,  and  spoke  with  considerable  warmth  and  vehemence  against 
Mr.  Bond,  and  against  Mr.  Oliver,  in  general  terms  of  reproach;  and 
that  she  considered  the  object  of  each  of  them  was  to  make  a  prey  of 
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her,  and  to  get  what  they  could  of  her  property. '^    This  sort  of  Ian- 

f;uage  strongly  leads  on^  to  presume  that  the  complaints,  made  by  this 
ady,  against  other  persons  are  not  always  founded  in  justice  or  truth. 
It  appears  that  Mr.  Oliver  followed  the  business  of  a  watchmaker,  and 
likewise  that  of  a  dissenting  preacher, — what  his  profits  were,  arising 
from  these  two  occupations,  I  have  no  means  of  knowing;  but  it  is  rea- 
sonable to  suppose  they  were  of  decent  amount,  such  as  two  such  em- 
ployments might  be- expected  to  produce.  Some  imputations  have  been 
thrown  out,  that  he  was  in  a  very  inferior  situation  of  life;  it  is  clear, 
however,  that  he  was  not  in  circumstances  of  necessity,  and  that  the 
union  of  two  such  persons,  was  not  unsuited  to  produce  mutual  com- 
fort, so  far  as  property  could  secure  it 
^s  A  Upon  the  marriage,  the  lady,  having  very  considerable  ppoperty  of 
/  ^'  her  own,  kept  it  in  her  own  grasp,  transferring  to  her  husband  only  a 
very  small  proportion  of  it.  Mr.  Oliver,  on  becoming  her  husband, 
was  at  least  her  equal,  if  not  her  superior.  It  is  the  law  of  religion, 
and  the  law  of  this  country,  that  the  husband  is  entrusted  with  authority 
over  his  wife.  He  is  to  practise  tenderness  and  affection,  and  obedience 
is  her  duty;  and,  in  taking  the  character  of  wife,  she  is  to  take  upon 
herself,  at  the  same  time,  the  duties  attached  to  it 

It  may,  perhaps,  be  apprehended  with  some  reason,  that,  where  there 
i^  much  disproportion  of  fortune,  so  placed  originally,  and  so  tenacious- 
ly retained,  much  harmony  is  not  likely  to  be  a  lasting  result  No  situ- 
ation is  more  calculated  to  produce  the  controversies  that  belong  to 
Meum  and  Tuum.  Arrangements  may  be  made  suflScientiy  consistent 
with  mutual  affection  and  convenience;  but  none  such  appear  to  have 
been  resorted  to  in  the  present  case.  Here  the  husband'  was  scarcely 
on  a  proper  footing:  The  carriage  was  always  considered  by  the  ser- 
vants, as  exclusively  belonging  to  their  mistresss;  they  looked  up  to  her 
alone;  and  the  husband  is  placed  in  a  situation  of  degradation,  which 
must  give  both  considerable  uneasiness,— on  her  part  to  maintain,  and 
on  his  part  to  suffer  it 
jl^  The  charges,  brought  by  the  wife  against  the  husband,  consist  partly 

.    L      of  words  of  abuse  and  reproach,  and  partly  of  acts  of  a  harsh  and  op- 
'^^  V'^'^ssive  nature.    Of  words,  it  is  sufficient  to  say,  that,  if  they  are  words 
of  mere  present  irritation,  however  reproachful,  they  will  not  enable  this 
Court  to  pronounce  a  sentence  of  separation.     She  must  try  to  disarm 
them  by  the  weapons  of  civility  and  kindness;  and  if  they  fail  (as  un- 
fortunately they  often  will),  the  law  of  this  country  requires,  that  she 
should  submit  to  the  misfortune,  as  one  of  the  consequences  of  her  own 
^  / ,     injudicious  choice.     Passionate  words  do  not,  according  to  the  vulgar 
IfQ  I  observation,  break  bones;  andjt  is  better  that  they  should  be  borne  with, 
^      than  that  domestic  society  should  be  broken  up,  and  a  husband  and  a 
l^.i^^wife  thrown,  in  loose  characters,  upon  the  world.  ^  Words  of  menace, 
J.    f  ihiporting  the  actual  danger  of  bodily  harm,  will  justify  the  interposi- 
'^  ^  V  tion  of  the  Court,  as  the  law  ought  not  to  wait  till  the  mischief  is  actu- 
j^S:iZ'2l!\y  done.     But  the  most  innocent  and  deserving  woman  will  sue,  in 
vain,  for  its  interference  for  words  of  mere  insult,  however  galling;  and 
still  less  will  that  interference  be  given,  if  the  wife  has  taken  upon  her- 
self to^  avenge  her  own  wrongs  of  that  kind,  and  to  maintain  a  contest^ 
of  retaliation.     That  the  husband  did,  in  various  instances,  insult  his 
wife  by  words  of  abuse  is,  I  think,  sufficiently  established  in  this  case; 
and  it  will  be  his  duty  to  reform  such  habits,  if  his  wife  should  return 
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to  his  society.  The  words  used  by  him  are  certainly  sufficiently  rude;  but  Xjt « 
the  feelings  of  disappointment  and  dissatisfaction^  in  the  breasts  of  persons  ^ 
of  coarse  education,'  naturally  enough  find  their  way  from  their  mouths, 
in  no  very  refined  language,  and  sometimes  with  more  violence  of  sound 
than  meaning.     And  I  am  not  convinced  that  I  am  to  impute  to  this 
person,  a  real  desire  of  making  his  wife  miserable.     He  is  said  to  have 
threatened  ^'  to  horsewhip  her.'     On  another  occasion,  <^  that  he  would 
send  her  to  Bedlam."     Only  one  act  of  real  violence  is  imputed,  but 
in  what  manner  proved?    The  witnesses  are  hardly  worthy  of  the  con- 
fidence of  the  Court.     One  of  them  is  her  niece;  the  incorrectness  of  3/^* 
whose  deposition,  I  am  willing  to  impute  to  mere  want  of  recollection; 
but  still  I  must  consider  it,  on  that  account  alone  (if  I  restrict  it  to  that) 
as  unsatisfactory.     Another  witness  is  a  child  of  fourteen  years  of  age,  J^J)2.. 
who  may  haVe  taken  a  wrong  impression  t)f  what  passed. 

The  third,  is  the  cook,  who,  from  her  situation  in  the  kitchen,  could 
know  little  but  what  she  received  from  report;  and  she  is  likewise  sub- 
ject to  an  observation  that  materially  affects  her  credit.     Oh  her  exami- 
nation in  chi^j  she  confines  her  description  of  all  the  foul  language  that    1    i 
passed,  to  the  mouth  of  the  husband;  but  when  pressed  by  the  interro-^*  ^^9* 
gatories,  she  admits  that  the^ wife's  mouth  was  equally  gified';  that  there  • 
was  much  wrangling  between  the  parties,  and  that  the  one  was  as  much  in 
fault  as  the  other.    Another  witness,  a  servant,  Henry  Dean,  seems 
throughout  to  have  looked  to  his  mistress  as  a  femme  sohj  instead  of 
looking  up  to  Oliver  as  his  master.  In  fact,  the  account  of  all  the  servants, 
in  this  family,  seems  to  have  been  enlisted  to  their  mistress,  in  a  degree 
that  calls  for  much  jealousy,  in  the  Court's  estimation  of  their  credit 
This  very  person,  a  very  young  man,  is  proved  to  have  declared,  in  di- 
rect terms,  to  another  witness,  that  if  he  had  such  a  wife,  he  would  do 
to  her  what  Oliver  only  threatened  to  do, 

A  material  witness,  materially  discredited,  is,  I  think,  the  party  her-  ^^^  *• 
self,  on  whose  complaints  the  whole  of  the  present  application  to  the 
Court  is  founded.  Here  is  a  woman,  at  an  advanced  time  of  life,  making 
a  charge  against  her  husband/'that  he  was  the  author  of  her  own  preci-^ 
pitate  marriage!*  When  I  see  such  absurd  complaints  brought  forward^ 
I  feel  that  strong  deductions  are  to  be  made  from  the  testimony  of  the 
other  witnesses,  even  if  no  contradictions^of  their  own  were  opposed. — 
The  testimony,  in  support  of  such  a  case,  must  be  extravagant  and  high 
coloured.  But  the  fact  is,  that  there  are  contradictions  of  their  own. 
Margaret  Thomas  admits  <^  that  she  does  not  know  whose  fault  it  was; 
that  it  appeared  to  be  as  much  of  one  as  the  othen"  Dean  tells  Mary 
Owen,  one  of  the  most  credible  witnesses  of  the  whole  set,  that  he  would 
use  correction  and  restraint,  if  he  had  such  a  wife.  To  look  to  wit- 
nesses of  higher  station,  Dr.  Lake,  who  visited  the  family,  and  who  does 
^  not  appear  to  have  any  bias  upon  his  mind,  that  inclines  him  to  either 
party,  speaks  of  her  as  a  person  of  asperity  of  temper,  and  as  cheerful 
when  not  provoked;  <'and  he  thinks  he  must  say,  that  she  has  not  a 
very  bad  temper."  Such  is  the  doubtful  and  moderate  panegyric  which 
he  has  to  give  her.  He  says,  that  when  he  visited  them  after  their  mar- 
riage, he  cannot  say  that  Mr.  Oliver  treated  her  with  disdain;  but  there 
was  a  good  deal  of  wrangling  and  jarring  between  them.  There  was  an 
unhappy  want  of  accommodation,  very  much  increased,  undoubtedly,  by 
the  unequal  circumstances  in  which  the  parties  were  placed,  which  could 
only  be  removed  by  tempers  happily  formed.  There  is,  however,  no- 
thing in  the  evidence  to  charge  Mr.  Oliver,  with  being  the  sole  cause  of 
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thes^  quarrels;  which,  owing  to  the  situation  in  which  be  was  placed, 
unless  with  a  very  mild  and  amiable  temper,  could  hardly  have  been 
avoided. 

A  second  witness  says,  ^<that  he  visited  them,  and  this  very  shortly 
after  their  marriage:  Mr.  Oliver  began  to  treat  his  wife  with  the  great- 
est disdain  and  contempt,"  &c.  &c.  But  when  I  find  this  witness,  in 
answer  to  an  interrogatory,  speaking  of  a  transaction  happening  in  his 
own  presence,  I  cannot  think  that  all  the  inflammable  matter  was  on  the 
side  of  the  husband.  He  says  <^  that  he  was  in  company  with  the  parties 
about  January  1799,  when  Mrs.  Oliver  flew  into  a  passion,  because  Mr. 
Oliver  smiled  at  deponent's  calling  some  elderly  ladies,  who  lived  at 
Kensington,  old  tabbies;  and  she  then  proceeded  to  reproach  her  hus- 
band with  their  inequality  of  situation,  and  imputed  to  him  the  unwor- 
thy motive  of  having  married  her  for  the  sake  of  her  money."— That 
she  should  be  in  a  passioh  at  his  smiling  at  a  thing,  so  perfectly  inofien- 
sive  as  that  was  towards  herself,  is  behaviour  of  an  extremely  improper 
kind;  and  there  cannot  be  a  doubt  but  that  the  expressions  made  use  of 
by  Mr.  Oliver,  on  that  occasion,  at  least,  were  the  consequences  of  that 
behaviour. — I  will  not  apolo^se  for  this  indecent  language,  nor  defend 
the  propriety  of  those  expressions.  I  cannot,  liowever,  but  advert  to  the 
manner  in  which  they  arose,  in  answer  to  an  imputat^Dn  cast  on  him  of 
a  very  opprobrious  nature:  and  with  respect  to  the  offence,  against  the 
delicacy  of  this  lady,  I  cannot  help  thinking  that  is  much  lessened,  when 
I  see  it  in  evidence,  that  she  relates  something;  that  passed  between  her- 
self, and  husband,  in  the  jH'ivacy  of  the  marriage  bed. 

This  is  the  general  efiect  of  the  evidence,  as  applied  to  words  of  re- 
proach: and  I  do  not  think  there  is  that  entire  balance  of  ill  conduct  on 
the  part  of  the  husband,  that  would  induce  me  to  pronounce,  that  this 
lady  has  been  causelessly  insulted  in  the  manner  pleaded.  The  utmost, 
that  I  can  allow  is,  that  there  are  faults  on  both  sides;  and  that  the  lady's 
temper  has  incurred  some  degree  of  blame,  in  using  expressions  which 
it  would  have  been  much  better  to  have  omi|ted;  <<that  of  having  mar- 
ried a  beggar,  and  raised  him  to  a  coach" — and  such  other  language,  as 
a  husband  cannot  but  feel  great  resentment  on  its  being  applied  to  him. 

The  next  charge  is,  that  of  having  used  words  of  menace;  from  which 
the  Court  is  to  infer  bodily  injury;  <'  that  he  would  lock  her  up  in  a  room, 
and  horsewhip  her,  and  that  he  would  send  her  to  Bedlam."  I  have 
already  observed  upon  the  credit  due  to  Dean,  who  has  spoken  to  this 
part  of  the  plea;  and  I  cannot  but  think  that  the  story  he  has  delivered 
in  his  deposition  is  highly  incredible  in  its  own  nature.  He  says,  <<he 
came  into  the  room  while  the  fiimily  were  at  Brighton,  and  he  observed 
bis  mistress  in  tears,  and  Mr.  Oliver  in  a  violent  passion  with  her,  which 
he  discovered  to  have  arisen  from  some  dispute  about  politics,  and  that 
Mr.  Oliver  said,  if  she  used  that  language  aeain,  he  would  horsewhip 
her."  How  is  that  confirmed?  Mrs.  Burchell  speaks  of  no  such  be- 
haviour; she  thinks  it  arose  out  of  the  unhappy  temper  of  Mrs.  Oliver. 
Another  witness  gives  a  very  candid  opinion;  she  imputes  the  blame  to 
both,  and  in  the  strongest  terms  denies,  that  she  heard  any  language 
of  this  sort  The  other  words  of  menace  are,  that  Mr.  Oliver 
said  sometimes — <<  that  she  was  mad;  that  he  told  the  servants  to 
take  notice  of  her  at  the  full  of  the  moon,  and  that  they  would 
observe  a  change  in  her."  Possibly  this  might  be  the  impression 
on  the  mind  of  the  man:  If  it  was,  am  I  to  consider  it  as  the  language 
of  mere  invective  and  abuse?  As  to  the  threat  of  sending  her  to  Bedlam, 
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there  are  no  witnesses  who  speak  to  the  use  of  such  words;  hut  suppos- 
ing them  to  have  passed,  and  to  be  sufficiently  proved,  they  do  not 
prove  malice;  for  they  might  be  the  expression  of  a  real  opinion,  even 
though  erroneously  formed. 

I  come  now  to  acts  of  violence;  and  I  think  there  is  only  one  describ- 
ed;— <'that,  in  a  coach  in  Piccadilly,  he  held  up  a  knobbed  stick,  and, 
with  the  greatest  fury,  threatened  to  strike  her;**  but  he  did  not  actually 
strike  her.  It  is  a  blind  account  of  the  matter  that  is  given  by  the 
coachman,  the  only  witness  produced;  the  transaction  passed  after  it  was 
dark,  and  could  therefore  be  very  indistinctly  seen  by  the  coachman  on 
the  outside,  sitting  as  those  persons  usually  do.  Of  the  commencement  "^ 
he  knows  nothing.  The  allegation  states,  ^<  that  she  alarmed  the  coach- 
man, and  got  out  of  the  coach,  and  went  to  Mr.  Pollock's  house  for 
assistance.'*  To  him  she  gave  an  alarming  account  of  what  had  hap- 
{$ened  to  her  in  the  coach^  but  it  does  not  seem  to  have  alarmed  that 
gentleman  very  seriously;  for  his  advice  to  her  was  to  return  into  the 
coach,  and  go  home,  which,  after  some  repugnance,  she  does,  and  home 
she  goes.  No  person  is  produced,  whom  these  cries  of  murder  must  f 
have  summoned  to  her  assistance;  for  every  body  knows,  that,  in  this 
great  town,  a  prompt  assistance  wpuld  be  given  to  a  wife  calling  upon 
their  humanity,  for  protection  from  a  husband's  attempt  to  murder.  In 
short,  there  is  nothing  but  her  oi^  account  of  the  matter  given  in  the 
allegation.  Much  of  that  account  may  be  imputed  to  nervous  agitation, 
arising  upon  a  contest  which  began  in  the  dark,  and  passed  in  the  dark; 
and  what  its  real  character  was,  must  remain  in  the  dark;  for  seeing  how 
little  the  allegation  is  in  general  supported  by  evidence,  I  cannot  confi- 
dently presume,  that  the  unsupported  representation  of  this  occurrence 
is  perfectly  correct 

*  The  next  fact  charged  is,  that  she,  being  kept  in  a  constant  state  of 
irritation,  and  her  illness,  occasioned  thereby,  increasing  upon  her,  she 
requested  him  to  join  with  her  and  Dr.  Lake  in  prayer,  which  he  refus- 
ed to  do,  and  abused  her  for  sending  for  Dr.  Lake;  but  the  whole  that 
appears  in  the  evidence  is,  that  when  Dr.  Lake  came  into  the  room,  and 
asked  him  to  pray  with  her,  he  declined  doing  so;  and  this  he  might 
certainly  do  without  any  impropriety,  for  several  reasons,  that  might 
possibly  dispose  him  to  decline  such  an  office  at  such  a  moment. 

The  last  act  of  violence,  and  one  upon  which  considerable  stress  has  been 
laid,  is  that  in  which  she  is  described  as  having  received  much  bodily  ^' 
hurt;  and  if  satisfactory  proof  was  given  of  ^Aa/,  the  Court  would,  with 
great  'alacrity,  interpose  to  protect  her  against  its  recurrence.  But  it 
must  not  be  said,  that  a  slight  inattention  or  carelessness^on  the  part  of 
the  husband,  though  it  may  accidentally,  and  contrary  to  his  intention, 
produce  mischief,  will  warrant  the  Court  to  pronounce  a  sentence  of 
separation  by  reason  of  cruelty.  Affection  may  exist,  though  accidents 
may  happen  in  petty  quarrels.  What  is  the  fact?  One  morning,  when 
Mrs.  Oliver  was  going  out  for  the  whole  day,  or  a  considerable  part  of 
it,  there  was  a  quarrel  about  the  keys  belonging  to  the  wine  and  ale 
cellars,  which  Mr.  Oliver  required.  Am  I  to  be  informed,  that  she 
had  a  right  to  refuse  them?  and  that  her  husband  was  to  be  deprived  of 
those  accommodations  if  he  required  them?  Where  does  she  find  the  law 
for  the  refusal,  if  she  does  not  show  any  special  agreement  -to  such  a 
strange  efiect?  If  not,  surely  this  was  conduct  enough  tp  exasperate  a 
Vol.  IV.  55 
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husband,  to  the  extent  at  least  of  an  endeavour  to  obtain  possession  of 
them.  In  the  course  of  thgt  endeavour,  a  struggle  or  scu£Be  takes  place; 
and  in  that  scuffle,  the  weakest  goes  to  the  wall,  and  she  is  unfortunately 
bruised  in  her  arm  and  breast  against  the  garden-steps.  But  is  such  an  ac- 
cident, produced  by  the  vexatious  and  unjust  refusal  of  the  wife  to  deliver 
the  keys,  sufficient  to  justify,  in  law,  her  refusal  to  cohabit  with  her 
husband.  There  is  'no  reason  to  impute  any  malignant  intention,  or 
any  other  intention,  than  that  of  obtaining  what  he  had  a  right  to  possess, 
and  which  was  illegally  withheld.  A  husband  is  not  to  be  deprived  of 
his  marital  rights,  because  a  wife  pertinaciously  resists  them ;  and,  in  the 
course  of  that  resistance,  encounters  accidental  injuries,  which  never 
were  meant  to  be  inflicted. 

A  good  deal  has  been  said  with  respect  to  a  separation  by  articles  of 
agreement:  It  does  appear  that,  after  this  act  of  mutual  violence,  she  ap- 
plied to  a  respectable  magistrate,  and  put  herself  under  his  protection. 
The  advice,  which  he  gave  her,  was  perhaps  more  salijftary  than  legal,^ 
to  proceed  to  such  articles  of  agreement;  the  fact  being,  that  the  parties 
had  pledged  themselves,  at  the  altar,  to  live  together  till  death  did  them 
part  They  pursued,  however,  a  negociation  which  finally  become  in- 
effectual, and  they  resort  to  this  Court 

The  only  question  remaining  for  my  consideration  is,  whether  such  a 
case  is  proved  on  the  part  of  the  wife,  as  will  entitle  her  to  a  separation 
from  her  husband.  I  am  of  opinion  that  it  is  not;  and  that  she  is  under 
the  legal  obligation  of  returning  to  her  husband,  and  that  it  is  her  duty 
to  improve  her  mind  by  what  has  passed;  and  to  recollect,  that,  having 
assumed  the  relation  of  a  wife,  she  is  bound  to  execute  the  duties  that 
that  relation  imposes;  and  particularly  to  abstain,  in  future,  from  inor- 
dinate pretensions,  and  exaggerated  complaints. 
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DiYorce  by  Teas9n  of  the  adulteiy  of  the  husband:  Defence^  that  the  chaiige  amounted 

only  to  a  solicitation  of  chastity,  overruled. 

This  was  a  case  of  divorce  instituted  by  the  wife,  in  which  the  defence 
set  up,  that  the  facts  only  amounted  to  a  solicitation  of  chastity,  was 
overruled. 

Judgment. 

SiH  William  Scott. 

This  is  a  suit  brought  by  Mrs.  Soilleux  against  her  husband  for 
cruelty  and  adultery.  The  parties  were  married  on  the  5th  January 
1786,  and  they  cohabited  together  until  that  separation  took  place,  upon 
which  the  present  application  is  founded. 

It  appears,  that  this  lady  kept  a  boarding  school,  for  young  ladies,  at 
Kensington,  and,  by  a  very  honourable  industry,  supported  herself  and 
six  children.  There  are  different  accounts  as  to  the  contribution  of  the 
husband  towards  the  support  of  his  family;  but  it  is  clear,  that  his  con- 
tribution formed  a  very  small  proportion,  'and  that  his  industry  was 
frequently  of  a  very  mischievous  tendency."  The  general  propriety  of 
his  conduct  has  been  entirely  given  up;— his  counsel  have  admitted  him 
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to  be  defldrving  of  every  reprehension,  and  have  found  it  necessary  to 
stand  upon  a  strict  specific  principle  of  law. 

The  libel  charges  both  cruelty,  and  adultery,  though  the  former  is  not 
insisted  upon.     The  witnesses  are  all  of  them  acquainted  with  both  the 

{)arties.  One  of  them,  living  in  the  house,  has  proved,  that  Mr.  Soil- 
eux's  usual  conduct  towards  his  wife  was  extremely  rude  and  oppressive: 
That  he  grossly  abused  her  in  the  presence  of  this  deponent,  and  of  two 
scholars,  and  otherwise  treated  her  with  great  harshness;  and,  at  that  time, 
took  possession  of  her  key d.  In  short,  he  endeavoured  to  make  her  life  tru- 
ly uncomfortable.  The  principal  question  however  is,  whether  his  con- 
duct, as  founded  on  the  imputation  of  adultery,  is  so  proved,  that  the 
Court  can  found  any  sentence  upon  it 

I  need  not  remark,  that,  in  a  house  like  the  one  in  question,  where 
there  are  five  daughters,  and  a  great  number  of  female  scholars,  the 
purest  manners  ought  to  be  observed  by  every  person  in  it;  particularly 
by  him,  whose  example  was  likely  to  have  so  much  influence,  from  the 
situation  he  held  in  it  I  am  compelled  to  say,  that  his  general  conduct 
was  as  inconsistent  with  this  obligation  as  possible. 

It  is  proved,  by  several  of  the  witnesses,  that  he,  as  it  has  been  term- 
eAj  aoliciied  their  chastity.  Solicitation  of  their  chastity  is  a  very  gentle 
description  of  the  facts;  for  here  are  acts  of  bodily  violence,  which  go 
far  beyond  the  bounds  of  mere  solicitation,  particularly  in  the  case  of 
Theresa  Tiellier,  who  was  assaulted  by  him  in  the  earlier  part  of  the 
history,  in  the  year  1797;  and  nothing  but  a  very  obstinate  resistance, 
on  her  part,  could  theo  have  prevented  her  ruin.  It  appears,  that  this 
witness  w^  absolutely  under  the  necessity  of  quitting  the  family,  on 
account  of  the  immodest,  and  brutal  behaviour,  and  attempts  of  this  un- 
principled man;  and  I  think,  she  acted  with  all  necessary  prudence  on 
the  occasion.  There  is  nothing  of  malice  or  resentment,  by  which  her 
deposition  can  be  considered  to  be  at  all  discoloured;  on  the  contrary, 
she  positively  consults  with  a  lady,  who  was  a  parlour  boarder  in  the 
house,  and  who  advised  her  not  to  make  any  representation  to  her  mis- 
tress. She  at  length  retires  in  silence,  in  consequence  of  this  molesta- 
tion.   There  is  another  witness  who  speaks  to  the  same  efifect. 

These  witnesses  are  stated  to  be  merely  evidence  to  character;  but,  I 
think,  their  evidence  is  stronger,  because  they  prove  that  Mr.  Soilleux 
was  perfectly  disposed  to  commit  the  crime  with  which  he  is  charged, 
and  that  he  took  the  most  active  and  violent  measures^  for  effecting  his 
purpose,  and  that  nothing  but  the  consent  of  the  other  party  was  want- 
ing. Such  consent  appears,  in  one  instance,  to  have  been  given.  It  is 
this  that  makes  the  conduct  of  Mary  Wiltshire,  the  person  charged,  ex- 
tremely material,  and  the  evidence  which  she  supplies  stringent  in  the 
extreme;  because  when  the  criminal  disposition  of  the  man  has  been 
most  satisfactorily  proved,  and  when  it  is  also  proved,  that  the  conduct 
of  this  female  was  so  different  on  former  occasions,  when  she  had  with- 
stood his  attacks, — if,  after  such  a  situation  as  is  described  in  the  evidence, 
she  ceases  to  complain,  her  silence  and  submission  furnish  the  strongest 
presumption,  that  his  attempt  here  had  been  more  successful.  Mary 
Cromwell  speaks  ^Uo  going  up  stairs,  and  finding  Mr.  Soilleux  and 
Mary  Wiltshire  in  her  mistress's  bed-room  together."  I  shall  not,  how- 
ever, enter  into  a  description  of  the  situation  of  the  parties;  but  the  state 
and  condition  were  such,  as  authorize  the  Court  to  draw  the  inference 
that  the  act  of  adulterjr  had  been  committed. 
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It  is  said)  there  is  an  inconsistency!  between  the  account  given  by  this 

witness  at  the  time,  and  that  which  is  now  stated  in  her  deposition.     It 

does  not  appear  to  me  that  any  such  inconsistency  exists.    The  different 

statements  are  such  as  any  man's  understanding  may  reconcile.     How 

then  stands  the  fact?    The  witness,  on  the  discovery  to  which  I  have 

just  advertedi  goes  away  under  the  impression  in  her  own  mind  that  an 

act  of  adultery  had  passed.     It  is  said,  that  it  is  only  an  inference, — 

but  unless  there  is  reason  to  presume  that  the  inference  is  incorrectly 

drawn,  it  is  almost  conclusive.     She  immediately  communicates  the 

circumstance  to  Grouse,  the  witness.     Mr.  Soilleux  presently  afterwards 

comes  into  the  kitchen,  nearly  in  the  dress  in  which  the  witness  had 

just  seen  him.     He  calls  her  away,  and  bids  Mary  Grouse  stay  in  the 

kitchen,  which  a  man,  conscious  of  what  was  going  forward,  would  na- 

/    turally  do.     What  is  the  character  of  the  other  party?  I  admit,  that  the  S^^.-*-* 

^^j^£^,  declaration  of  a  particeps  criminis  would  be  but  weak  evidence  in  a  ^^^ 

q  y.       common  case;  but  in  such  a  case  as  the  present,  where  the  criminal  in- 

^     ^  ^  tention  was  so  fully  established,  and  nothing  but  the  consent  of  the  other 

•  ^»'''.'""»  party  was  wanting, — I  say,  the  conduct  of  such  a  person  i^  evidence  of 

>  o  •       the  most  stringent  kind,  that  the  act,  which  he  was  always  attempting 

to  accomplish,  had  actually  tak^n  place. 

Now,  what  is  there  in  the  behaviour  of  this  person,  to  induce  a  belief 
that  she  had,  in  the  act  in  question,  given  any  opposition,  and  that  he 
had  been  equally  unsuccessful,  in  this  as  on  other  occasions.  Before  this 
period  her  master  had  persecuted  her  with  the  same  odious  addresses, 
and  she  had  complained  of  them;  but,  after  this  discovery,  she  makes  no 
complaint,  nor  expresses  any  uneasiness  whatever.  Is  that  the  conduct 
of  a  person  who  is  averse  to  the  gross  importunities  of  such  a  man? 
What  is  the  conduct  of  the  other  witnesses?-— Of  a  very  different  nature, 
— *that  of  resistance  at  the  time.  It  is  said,  if  any  persons  had  gone  into 
the  room,  when  any  of  the  other  attempts  were  made,  they  would  have 
found  exactly  the  same  appearance,  and  nothing  more;  and  that  the  crime 
was  not  more  likely  to  have  been  committed,  in  this  particular  instance, 
than  it  would  have  appeared  in  the  other.  But  would  they  not,  in  such 
case,  have  heard  the  complaints  of  the  party?  Would  she  not  have  cried 
out?  Would  she  have  submitted  afterwards?  If  she  had  been  under 
similar  circumstances,  would  it  not  have  been  known?  But,  in  this  in- 
stance, there  was  no  representation  to  the  other  witnesses,  of  the  manner 
in  which  she  had  been  treated.  If  the  fact  had  been  perpetrated,  and 
without  her  consent^  would  she  not  have  remonstrated  against  her  mas- 
ter? That  is  the  natural  aud  necessary  conduct  of  an  innocent  woman 
in  such  a  situation;  but  when  all  complaints  had  subsided,  what  am  I  to 
presume,  but  that  the  resistance  had  been  totally  subdued. 

Under  these  circumstances,  I  am  satisfied  that  this  is  no  case  of  soli- 
citation of  chastity,  but  that  it  is  an  act  of  adultery,  as  sufficiently 
'  '  proved  as  the  law  of  evidence,  in  this  Gourt,  requires.  Here  is  a  per- 
^ '  son  continually  exerting  his  wicked  industry  in  order  to  accomplish  his 
purpose,  who  did  not  succeed  in  every  instance,  because  there  was  a 
firm  opposition;  but,  I  think,  it  is  impossible  for  any  man,  reading  this 
evidence,  and  looking  at  the  different 'parties  examined,  to  entertain  any 
doubt,  either  in  his  private  or  his  legal  conscience,  that  in  this  particu- 
lar instance  he  had  triumphed  over  the  weak  resistance  of  this  woman, 
and  had  actually  committed  the  fact 
^  Here  has  been  no  defensive  plea:  The  interrogatories,  however,  ad- 
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ministered  on  the  part  of  Mr.  Soilleux,  insinuate  calumnies  of  the 
grossest  and  most  unfounded  nature  against  his  wife^  and  against  another 
person  equally  innocent  of  the  charge.  I  cannot  buf  consider  this  as  a 
great  aggravation  of  his  misconduct  It  appeared  that  he  had  charged 
his  wife  with  improper  behaviour  with  Mr.  Tomkins;  but  afterwards, 
by  his  letters  to  Mrs.  Soillet^,  he  attributes  it  to  the  effect  of  jealousy, 
and  speaks  of  her  in  terms  of  the  greatest  esteem  and  approbation.  If 
he  felt  himself  bound  in  justice  to  retract  in  this  matter,  why  were  these 
interrogatories  administered,  tending  to  throw  aspersions  upon  Ihe  con-  y 
duct  of  innocent  persons?  This  is  a  continuation  of  the  atrocious  con-  ^  • 
duct,  which  has  marked  the  character  of  this  man  throughout.  The 
Court,  under  these  circumstances,  cannot  entertain  the  least  doubt,  that 
the  wife  is  entitled  to  the  remedy  which  she  prays;  and  it  therefore 
pronounces  for  the  divorce. 

With  respect  to  the  costs— the  only  ground  on  which  it  is  possible  to 
say  that  Mrs.  Soilleux  would  not  be  entitled  to  her  whole  costs,  is,  that 
she  pleaded  matter  which  she  has  not  proved. — If  it  could  be  shown 
that  she  had  done  so  wantonly,  it  would  affect  a  part  of  the  costs,  though 
there  is  no  reason  to  say  that  it  would  affect  the  whole.  But  I  am  far 
from  thinking  that  there  was  no  reason  for  such  inquiry,  although  it  may 
not  have  been  in  her  power  to  find  the  necessary  proof;  I  think  there- 
fore no  vnala  fides  has  been  shown. 

As  to  her  having  an  independent  income,  and  he  being  destitute,  that 
is  no  reason  why  she,  having  applied  for  redress  to  the  Court,  and  hav- 
ing established  her  case,  should  not  be  entitled  to  her  costs.  The  insuf- 
ficiency of  the  fortune  of  Mr,  Soilleux  must  be  left  to  his  own  consider- 
ation, as  it  is  his  own  misconduct  that  has  made  him  liable  to  this  jedg- 
ment-*I  shall  therefore  condemn  him  in  costs. 


STEPHENSON  v.  LANGSTON— p.  379. 

Parochial  offices.    Non-re«dent  partner,  in  a  house  of  trade»  not  exempted  from  serv- 
ing the  office  of  churchwarden. 


The  Office  of  the  Judge  promoted  by     S^y^^  ^^  7* 
BURGESS  V.  BURGESS.— p.  384.  /  ^  a..'*-.  Z^- 

Incest.— Office  of  the  Judge  against  parties  liring  in  incestuous  cohabitation.    Separa- 
tion*   Penanee. 


WAKEFIELD  y.  MACEAY,  falsely  calling  herself  WAKEFIELD. 

p.  394^ 

Suit  of  nullity  of  maiiUgey  by  reason  of  pubfication  of  banns  in  a  false  name,  not  sus- 
tained by  the  facts. 
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Ay»,  iT^.o.  KIRKMAN  V.  KIRKMAN— p.  409. 

7//.  2^.  .    . 

Divorce^  by  reason  of  cruelty,  inflicted  by  the  vdfe  on  the  hu8ban.d,  iustedned. 

/       *       This  was  a  case  of  divorce,  by  reason  of  cruelty,  brought  by  the  hus- 
band against  the  wife,  ^<  for  violent  and  outrageous, treatment,"  as  set 
.    forth  in  the  libel. 
Judgment. 

Sir  William  Scott. 

^  ) ,.  This  is  a  suit  instituted ' by  the  husband  for  separation,  by  reason  of 

'  ^  '  cruelty,  and  harsh  s^nd  violent  treatment,  alleged  against  the  wife.  The 
Ecclesiastical  Court  is,  in  general,  averse  to  relax,  in  any  degree,  the 
duties  of  the  contract  of  marriage;  and  particularly  to  rdease  married 
parties  from  the  obligation  of  cohabiting  together.  It  will  not  do  so  for 
mere  words  of  abuse,  however  reproachful.— The  persons  of  both  par- 
ties, however,  must  l^e  protected  from  violence,  and  I  cannot  accede,  to 
what  has  been  said  in  argument,  that  the  Court  should  wait  till  there  has 
been  actual  violence  of  such  a  nature  as  may  endanger  life.     It  is  not  to 

'  o  /^,  .  pause  till  a  tragical  event  has  taken  place.     Words  of  menace,  if  accom- 

'  ^  ^<r .  P^^i®^  ^^^^  probability  of  bodily  violence,  will  be  sufficient  It  may  be 
'    I   enough  if  they  are  such  as  inflict  indignity,  and  threaten  pain.     It  will 

7*^*^^^be  the  duty  of  the  Court  to  say,  that  the  suffering  party  is  not  obliged  to 
continue  in  cohabitation  under  such  treatment 

I  am  unwilling  to  go  through  all  the  depositions  which  describe  the 
unhappy  scenes  in  this  family.  It  will  not  be  necessary — as  it  is  per- 
fectly clear,  that  there  have  been  words  of  menace,  with  acts  of  violence 

^jSl|^  accompanying  them.  It  is  said,  that  they  were  caused  by"jealpusy.* — i^ 
All  ^e  evidence  tends  to  establish,  that  there  was  no  foundation,  in  the 
conduct  of  the  huaband,  for  feelings  of  that  nature.  If  such  feelings  were 
entertained,  with  or  without  reason,  jealousy  is  a  passion  producing 
effects  as  violent  as  any  other  passion,  and  there  will  be  the  same  neces- 
sity to  provide  for  the  safety  and  comfort  of  the  individual.  If  that  safety 
is  endangered  by  violent  and  disorderly  affections  of  the  mind,  it  id  the 
same,  in  its  effects,  as  if  it  proceeded  from  mere  malignity  alone;  it  can- 
not be  necessary,  that,  in  order  to  obtain  the  protection  of  the  Court,  it 
should  be  made  to  appear  to  proceed  from  malignity.  The  evidence 
establishes^  that  these  parties  had  gone  on,  in  this  unhappy  way,  for  a 
considerable  time;  and  that  after  some  short  separation,  they  had  been 
reconciled — but  the  same  unjustifiable  conduct  ensues  again:  though  he 
conducted  himself  with  the  same  forbearance  which  he  had  uniformly 
shown  under  the'atrocious  treatment  to  which  he  was  exposed. 

The  sister  of  the  wife  states,  that,  on  a  former  occasion,  she  saw  the 
husband  striking  the  wife,  and  that  the  deponent  desired  her  to  with- 
draw, and  not  stay  to  be  killed-  But  what  follows — The  wife  (the  in- 
jured party,  according  to  that  account)  applies  to  the  husband  for  recon- 
ciliation, promising  amendment,  and  that  the  same  scenes  shall  not  be 
renewed.  The  account  given  by  the  sister,  therefore,  is  not  very  con- 
sistent with  what  is  the  substance  of  all  the  evidence,  which  we  have 
just  heard  read.  The  parties  were  separated,  however,  and  came  to- 
gether again;  and  if  the  wife  had  fulfilled  her  promise,  due  care  would 
have  been  taken  of  the  peace  of  a  numerous  family,  to  whose  education 
and  advancement  the  attention  of  both  parents  is  equally  necessary. ''But 
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the  same  behaviour  is  repeated  in^the  grossest  reproaches^  attacks  on  his 
person,  and  forcible  exclusion  of  him  from  his  own  house.  If  this  in-  ^5^. 
suiting  and  outrageous  treatment  has  proved  too  strong  for  his  forbear- 
ance, and  may  have  extorted  forcible  expressions  from  him,  it  is  not 
matter  of  surprise.  I  do  not  remember  ever  to  have  seen  a  case  of  grosser 
misconduct,  though  I  abstain  from  enumerating  all  the  particular  facts 
that  are  described  in  the  evidence/^  A  few  instances  may  suffice.  Mary 
Asseter,  a  servant  in  the  family,  says,  "  that  she  lived  with  Mr.  and 
and  Mrs.  Kirkman  about  six  or  seven  months;  that  they  appeared  to  be 
very  unhappy  with  each  other;  that  Mrs.  Kirkman  very  frequently  insult^ 
ed  her  said  husband,  and  called  him  rogucy  villainy  blackguardj  dirty 
dogy  and  other  still  more  opprobrious  names,  and  told  him  he  was  too 
familiar  with  the  deponent,  who,  she  said,  was  his  hunter,  &c. ;  that  he  '  *, 
would,  in  a  kind  and  uidulgent  manner,  endeavour  to  convince  his  wife 
of  her  impropriety  of  conduct:  but,  notwithstanding  all  he  could  say, 
she  continued  to  behave  as  before;  that  a  short  time  before  she  quitted 
the  family,  she  well  remembers  her  seeing  her  strike  him  a  blow  in  the 
facej  and  tear  his  cheeks  with  her  nailsy  and  she  was  only  prevented 
from  committing  further  personal  violence  upon  him  by  an  uncle  of  Mr. 
Kirkman  coming  in,  and  holding  her  by  the  shoulders  by  force;  that  the 
said  Joseph  Kirkman  since  had  told  the  deponent  he  would  not  live  with 
his  said  wife,  but  for  the  sake  of  his  children,  for  he  was  really  afraid 
of  his  wife;  that,  on  another  occasion,  she  tore  either  his  coat  or  waist- 
coat, and  she  verily  believes,  he  lived  in  a  constant  state  of  fear  and  ^ 
apprehension,  from^'Mc  violent  and  outrageous  conduct'*o{  his  said/ f^»^^' 
wife.*' 

Edward  Wileke,  his  foreman,  in  his  business  of  a  harpsichord-maker, 
says,  ^^  that  he  was  present  when  the  said  Mary  Kirkman,  without  any 

J'ust  cause  whatever,  abused  her  husband  most  grossly,  and  used  ver^  bad 
anguage  towards  him,  and  accused  him  of  being  improperly  connected 
with  his  female  servant,  who  was  a  woman  of  very  disgusting  appear- 
ance, and  she  called  him  all  the  blackguard  names  she  could  think  of, 
and  that  she  prevented  the  servants  from  opening  the  door  to  him  when 
hcxwas  out;"  and  deponent  further  says,  "he  was  once  present  when  j 
she  held'kpokerinher  hand,  being  then  in  a  violent  passion,  and  threat-/J5*i.-t/»r. 
ened  to  strike  her  husband  therewith,  but  she  did  not;  that  he  also  once 
saw  her  scratch  her  said  husband's  ybce  with  her  finger  nails y  which 
made  his  face  bleed;  that,  on  another  occasion,  he  went  into  theparlour, 
where  he  found  Mr.  and  Mrs.  Kirkman  alone  together,  she  being  in  a 
great  rage,  and  a  pewter  quart  pot  was  then  lying  on  the  floor,  which 
the  said  Kirkman  told  him  that  Mrs.  Kirkman  had  struck  him  upon  the 
head  with;  and  deponent  further  says,  that,  in  a  few  minutes  after,  he 
saw  her  go  up  to  her  husband,  without  saying  a  word,  and,  with  her 
finger  nails,  tore  and  scratched  his  face,  which  put  him  to  great  pain; 
that  one  evening,  some  time  in  December  1793,  he  perfectly  recollects 
Mr.  Earkman  showed  a  place,  which  afterwards  became  sore,  under  one 
one  of  his  eyes,  which  appeared  burnt,  and  had  some  tallow  grease  upon 
it,  which  he  said  Mrs.  Kirkman  had  burnt  by  thrusting  a  lighted  can- 
dle into  hisface?^ 

Joseph  Kirkman,  the  son  of  these  parties,  sixteen  years  of  age,  is 
also  produced  as  a  witness  to  the  unhappy  state  of  hfs  family,  and  speaks 
with  a  very  credible  degree  of  impartiality  respecting  his  mother's  con- 
duct; for  be  bears  testimony  to  her  extreme  kindness  to  her  children^ 
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when  he  says,  '^  that  no  woman  can  behave  with  greater  tenderness  to 
a  child,  in  its  infancy,  than  she  has  done  to  all  of  them;''  but  he  de- 
poses, *^  that  his  mother  was  in  the  constant  habit  of  insulting  his  father, 
without  any  provocation,  frequently  accusing  him  of  improper  conduct, 
and  calling  him  white-faced  villairtf  French  villainy  scoundrel;  and 
that  when  his  father  had  endeavoured  to  remonstrate  upon  the  impro- 
priety of  her  behaviour,  she  has  continued  her  abusive  language,  adding, 
*  Do  you  want  to  teach  me?     I  shall  do  as  I  like.'  '*(a) 

Tins  evidence  most  clearly  establishes,  that  the  wife  is  not  mistress 
of  her  own*passions;  and  the  Court  would  be  wanting  in  due  attention 
to  the  safety  of  the  injufed  party,  in  this  case,  if  it  did  not  pronounce 
for  a  separation  as  absolutely  necessary  for  that  purpose. 

(a)  Other  witnesses  depose  to  a  similar  effect:— Ann  Connor  says,  "that,  one  ere- 
ningf  she  saw  liaiy  Kirkman  strike  her  husband  a  tinmg  bhw  an  the  face  uM  her  denehtd 
Jutt  and  that  a  night  or  two  after,  she  saw  her  again  strike  him  in  angary  andwiih  vUh 
knee,'* 

Elizabeth  Tllser  says,  **  that  Mrs.  Kirkman's  temper  was  a  most  terrible  one,  that  she 
was  constantly  abusing  her  husband  violently,  and  calling  him  a  Chrman  bruie^  and  that, 
pne  afternoon,  she  heard  a  great  noise  in  the  parlour,  and  that  Maty  Kirkman  c^ed 
out  to  her  eldest  son,  *  Joe,  Joe^  come  and  see  what  your  pretty  father  hae  dene^  he  hat 
aeraidied  hie  face,  andeaye  Vvedoneii*  That  the  said  Mary  Kirkman  afterwards  con- 
fessed to  deponent  that  she  had  so  done."  The  witness  furUier  says,  **  that  Mrs.  Kirk- 
man locked  her  husband  out  of  bis  own  house  for  three  eueetuive  mgkts." 

Caroline  Kirkman,  one  of  the  daughters,  says^  "that her  said  mother behaTed  in  an 
outrageous  and  violent  manner  to  her  said  father,  and  greatly  abused  him,  and  that  she 
has  often  seen  scuffles  between  them,  and  once  saw  her  mother  ^'n^  a  spoonful  of  ehiUPe 
pap  into  her  father's  face.'' 

The  libel  had  pleaded,  "^tshe  had  damaged  a  valuahU  grand  pianoforte^  by  strik- 
ing it  repeatedly  upon  the  keys." — But  the  Court  rejected  the  arlicle,  observing,  '*  that 
such  conduct  might  not  unfairly  be  considered  as  cruelty  to  her  husband,  being  a  wan- 
ton abuse  of  his  property;  but  that  it  did  not  think  it  quite  sufficient  to  plead  a  single 
act  or  that  kind,  done  in  a  moment  of  pasuon." 

•    \f  '     >  '  * 

TURNER  V.  MEYERS,  falsely  calling  herself  TURNER— p.  414. 

Nullity  of  marriaf^e,  by  reason  of  insanity  of  the  huaband,  brought  by  himself  after  hia 
recovery,  sustained. — Former  proceedings  on  the  part  of  the  father  not  admitted^ 
the  son  being  of  age  at  the  time  of  marriage. 

This  was  a  case  of  proceeding  to  annul  a  marriage,  on  the  plea  of 
insanity,  instituted  on  the  part  of  the  husband,  after  his  recovery. 

Judgment. 

Sir  William  Scott. 

This  is  a  suit  brought  by  a  man  to  set  aside  his  marriage  on  the  ground 
of  his  own  incapacity  at  the  time  alleged,  though,  at  other  times,  he  is 
pleaded  to  have  been  capable.    The  suit(a)  was  first  brought  by  the  father, 

(a)  In  a  suit  instituted  by  Samuel  Turner,  the  fiither  of  the  present  plaintiff,  to  an- 
nul this  marriage  on  the  same  grounds  that  were  now  pn^osed,  it  was  objected,  on 
the  part  of  the  wife,  that  the  father  bad  no  right  to  bring  such  a  suit,  the  son  being,  at 
the  time  of  marriage,  of  age,  and  sui  juris,  unless  appointed  committee  of  his  person. 
The  Court  having  taken  time  to  deliberate,  observed — That  Uie  suit  was  brought  by 
the  father  to  annul  the  marriage  of  a  party  of  competent  age,  without  setting  up  any 

Secial  interest,  but  averring  the  insanity  of  the  son  at  the  time;  the  fact  being  pleads 
le,  the  only  question  is,  whether  the  person  before  the  Court  is  the  proper  person  to 
plead  it — It  is  not  alleged  that  the  son  b  now  insane;  and  though  under  the  care  of  his 
father,  that  may  be  only  for  weakness,  as  it  is  allowed  a  commission  of  lunacy  cannot 
be  obtained— He  is  then  to  be  presumed  sane,  and,  as  such,  capable  of  bringing  suits 
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but  the  son  being  of  age,  and  there  being  no  means  of  making  the  father 
guardian,  or  curator  ad  litems  the  Court  was  of  opinion,  that  the  suit 
could  not  proceed  in  that  form. — It  has  therefore  since  assumed  its  pre- 
sent shape. 

It  is,  I  conceive,  perfectly  clear-  in  law,  that  a  party  may  come  for- 
ward to  maintain  his  own  past  incapacity,  and  also  that  a  defect  of  in- 
capacity invalidates  the  contract  of  marriage,  as  well  as  any  other  con- 
tract It  is  true,  that  there  are  some  obscure  dicta,  in  the  earlier  com- 
mentators on  the  law,  [1st  Phillimore'^  Rep.  p.  90.  I  Eng.  Eccl.  Rep. 
47.]  that  a  marriage  of  an  insane  person  could  not  be  invalidated  on 
that  account,  founded,  I  presume,  on  some  notion,  that  prevailed  in  the 
dark  a^ea,  of  the  mysterious  nature  of  the  contract  of  marriage,  in 
which  its  spiritual  nature  almost  entirely  obliterated  its  civil  character. 
In  more  modem  times,  it  has  been  considered  in  its  proper  light,  as  a 
civil  coritract,  as  well  as  a  religious  vow,  and,  like  all  civil  contracts, 
will  be  invalidated  by  want  of  consent  of  capable  persons.  This  has 
been  fully  determined  in  a  case  before  the  Deleoites,  Morison  v.  Stew- 
art, falsely  called  Morison,  1745,  when  the  effect  of  all  these  dicta 
was  brought  before  the  Court,  and  it  has  been  since  acted  upon  in  v*- 
rious  cases  (Cloudesley  v.  Evans,  Prerog.  1*^63.  Parker  v.  Parker, 
1757,)  in  this  Court;  which  it  is  unnecessary  to  review.  I  take  it  to 
be  -as  clear  a  principle  of  law  therefore,  at  this  day,  as  any  can  be,  and  as 
incapable  of  being  affected  by  any  general  dicta,  which  may  be  found 

propria  jure.' — no  man  can  be  plaintiff  for  him — he  must  complain; — no  man  can  be  de- 
fendant for  htm,  he  must  defend  himself; — no  one  can  be  attorney  or  procurator  for 
him,  but  by  his  own  appointment. 

On  what  ground,  then,  is  the  interference  of  the  fiither  to  be  supported?  An  analogy 
to  other  cases  has  been  relied  on,  where  a  concwraut  acUanum  is  allowed.  ^  In  cases  of 
minority  there  is  a  concurrent  right,  the  law  gives  the  father  a  right  of  opnsent,  and  to 
the  minor  a  right  of  protection  under  hui  father's  judgment.  Cases  of  consang^inihr 
li^ve  been  also  mentioned;  but  in  those  the  pubttehas  an  interest— to  abate  a  scandal. 
The  criminal  suit  is  open  to  every  one,  the  civil  suit  to  every  one  showing  an  interest; 
but,  in  that  respect,  the  father  is  by  no  means  privileged;  as  he  must  show  a  specific 
interest  as  weU  as  any  other  person — in  that  case  there  is  a  reason  for  the  interference 
of  others,  as  the  marriage  can  only  be  affected  inter  tfhoBf  for  if  the  death  of  either  of 
the  contracted  parties  takes  place,  the  maniage  cannot  be  set  aside—here  there  will  be 
no  such  consequence,  as  the  remedy  may  be  pursued  at  any  time,  only  with  a  little  lesa 
convenience  perhaps  than  when  the  whole  matter  is  recent. — ^To  this  asserted  conveni- 
ence of  the  parties,  many  considerations  of  inconvenience  might  be  opposed. 

It  may  indeed  be  questioned  what  degree  of  evidence,  that  could  be  now  produced, 
would  satisfy  the  Court  that  the  aet  was  the  act  of  an  insane  moment,  when  the  man, 
who  as  I  have  before  observed,  is  not  alleged  to  be  insane,  and  who  must  therefore  be 
presumed  to  be  himself,  has  taken  no  step  to  annul  the  act,  but  rather  adheres  to  it. 

In  cases  of  most  inveterate  malady,  there  are  lucid  intervals^  on  which  legal  acts  may 
be  founded.  The  case  of  CathcngfU  v.  CartwrigfU^  Sanchez,  lib.  1.  disp.  8.  num.  15. 
et  9eq„  was  a  strong  case  of  this  kind,  in  which  uie  will  was  made  in  one  of  these  lueid 
intervals,  and  was  established. — There,  indeed,  the  sanity  of  the  moment  was,  in  a 
great  measure,  to  be  inferred  from  the  internal  character  of  the  wisdom  of  the  act  it- 
self. This  act  undoubtedly  has  no  such  character  of  wisdom,  being  the  act  of  a  man 
connecting  himself,  in  marriage,  with  a  common  prostitute,  without  any  rational  pros- 
pect of  happiness.  But  it  wiU  not  be  conclusive,  certainly,  against  the  sanity  or  the 
act,  that  it  was  an  unwise  act.  The  man,  in  the  best  exercise  of  his  reason,  might  not 
be  a  wise  man;  and  the  question  here  is  as  to  the  sanity  of  the  act,  not  the  wisdom  of 
the  party;  and  I  am  of  opinion,  that  no  evidence  would  be  sufficient  to  induce  the 
Court  to  pronounce  against  the  sanity  of  tan  act,  to  which  the  man  himself,  notdisqua^ 
liiied  by  proof  of  insanity,  adheres,  and  from  whidk  he  does  not  himself  pray  to  be  re- 
lieved. On  the  whole,  therefore,  I  think  the  father  has  not  a  pereona  itandi  before  the 
Court,  and  that  his  suit  must  be  dismissed. 

VoL.»  IV.  56 
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in  writers  of  earlier  periods,  as  any  fundamental  maxim,  on  which  the 
Courts  are  in  the  habit  of  proceeding. 

When  a  commission  of  lunacy  has  been  taken  out,  the  conclusion 
against  the  marriage  will  be  founded  on  that  statute,  15  G.-  2.  c.  30; 
where  there  has  been  no  such  commission,  the  matter  is  to  be  establish- 
ed on  evidence.  The  statute  has  made  provisions  against  such  mar- 
riages, even  in  lucid  intervals,  till  the  commission  has  been  superseded. 
In  other  cases,  the  Court  will  require  it  to  be  shown  by  strong  evidence, 
that  the  marriage  was  clearly  had  in  a  lucid  interval,  if  it  is  first  found 
that  the  person  was  generally  insane. 

Madness  is  a  state  of  mind  not  easily  reducible  to  correct  definition, 
since  it  is  the  disorder  of  that  faculty  with  which  we  are  little  acquaint- 
ed; for  all  the  study  of  mankind  has  made  but  a  very  moderate  progress 
in  investigating  the  texture  of  the  mind,  even  in  a  sound  state.  In 
disease,  where  it  has  pleased  the  Almighty  to  envelope  the  subject  mat- 
ter in  the  darkness  of  disease,  it  will  probably  always  continue  so;  but 
the  effects  of  this  disordered  state  are  pretty  well  known.  We  learn 
from  experience  and  observation  all  that  we  can  know,  and  we  see  that 
madness  may  subsist  in  various  degrees,  sometimes  slight,  as  partaking 
rather  of  disposition  or  humour,  which  will  not  incapacitate  a  man  from 
managing  his  own  affairs,  or  making  a  valid  contract.  It  must  be 
something  more  than  this,  something  which,  if  there  be  any  test, 
is  held,  by  the  common  judgment  of  mankind,  to  affect  his  gene- 
ral fitness  to  be  trusted  with  the  management  of  himself  and  his  own 
concerns.  The  degree  of  proof  must  be  still  stronger,  when  a  per- 
son brings  a  suit  on  allegation  of  his  own  incapacity,  by  exposing  to 
view  the  changes  of  his  mind. — Under  these  observations,  I  shall  pro- 
ceed to  examine  the  evidence,  which,  in  substance,  I  think  I  may  now 
say,  is  sufficient  to  establish  that  this  gentleman  was  a  person  liable  to 
accesses  of  lunacy. 

He  appears  to  have  lived  with  his  father,  who  was  a  grazier  in  Lin- 
colnshire, and,  about  thirteen  or  fourteen  years  ago,  to  have  been  visited 
with  insanity,  which  became  more  frequent  in  its  visitations,  more  espe- 
cially in  the  spring  and  autumn;  which  is  not  unusual.  The  general 
fact  is  fully  established  by  the  witnesses,  particularly  those  of  his  own 
family,  his  father,  his  two  sisters,  and  a  brother,  who  was  a  medical 
person,  and  attended  him  in  that  capacity  at  different  times.  His  father 
did  not  trust  him  with  any  business;  he  was  at  liberty,  but  entirely  un- 
fit to  be  employed.  His  peculiar  humour  of  madness  was,  that  of  pas- 
sion for  a  military  life,  for  which  he  had  no  disposition  at  other  times; 
but,  at  the  periodical  returns  of  his  malady,  he  exhibited  such  flights  of 
heroism,  and  such  general  expressions  of  ideas  on  that  subject,  as  strongly 
marked  a  disordered  imagination.  His  father  once  offered  to  procure 
for  him  a  commission  in  the  army,  which  he  declined,  and  said,  that  he 
would  prefer  to  follow  his  father's  business. 

This  is  the  description  of  several  witness,  who  have  known  him  from 
his  infancy,  and  which  brings  down  this  account  of  him  till  1803.  It  is 
sufficient,  therefore,  I  think,  to  throw  on  the  other  party,  who  sets  up 
his  act  as  the  foundation  of  any  right,  the  burthen  of  proving  that  it  was 
done  at  the  time  of  sanity;  more  especially,  as  it  appears  that  it  was 
done  in  September,  at  one  of  those  periods  of  the  year,  when  he  was 
habitually  most  subject  to  his  disorder.     This  brings  me  to  examine  the 
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facts  attending  the  marriagei  It  appears  that  his  father,(a)  who  has  been 
pfoduced  as  a  witness,  had  given  him  leave  to  go  to  a  show  of  cattle,  in 
order  to  amuse  him;  that  he  took  that  opportunity  of  eloping  to  town 
without  money  and  without  preparation;  that  he  told  his  friend  he  was 
going  into  the  neighbourhood  of  Nottingham,  and  should  return;  but 
he  did  not:  he  went  to  Newark,  and  on  to  London,  without  any  other 
purpose  than  that  of  indulging  the  military  notions,  which  he  usually 
entertained  in  his  fits  of  insanity.  He  is  described,  by  one  of  the  pas- 
sengers in  the  same  carriage,  to  have  been  giddy  and  flighty,  very  com- 
municative about  his  family,  as  persons  of  property,,  but  frequently  con- 
tradicting himself;  speaking  to  every  person  whom  he  met,  and  par- 
ticularly to  womep,  and  calling  to  any  person  that  he  saw  at  the  window. 
This  witness  deposes,  that  at  first  he  supposed  him  only  to  be  wild  and 
thoughtless,  but  afterwards  he  considered  him  to  be  deranged.  This  is 
a  description  of  very  extravagant  behaviour.  On  his  coming  to  town, 
on  the  9th  of  September,  he  met  this  lady  for  the  first  time,  as  it  is  ad- 
mitted by  Mrs.  Turner  in  her  answers,  who  was  then  Sarah  Meyersy 
but  passing  by  the  name  of  Mrs.  Lee.  He  first  became  acquainted  with 
this  woman,  by  accidentally  meeting  her  in  the  street,  somewhere  near 
one  of  the  Theatres  Royal. 

Her  servant,  Susannah  Squire,  says,  ^Uhat,  on  Friday,  the  dth  of 
September,  he  came  with  her  mistress,  who  lived  in  Ann  Street  East, 
and  that  almost  immediately  she  heard  him  say  to  her  mistress — ^  he 
could  not  live  without  her.'  That  her  mistress  then  proposed  *  that  she 
should  go  to  church  with  them,'  and  on  the  Monday  following  Mr. 
Turner  obtained  a  licence,  and  on  Wednesday  they  were  married." 
Here  is  an  ofier  of  marriage  at  once  to  a  perfect  stranger. — One  has 
heard  of  the  extravagant  effects  of  love  at  first  sight. — This  is  conduct,  ^ 
which,  if  it  stood  alone,  might  be  only  an  act  of  a  very  weak  person, 
and  might  not  be  sufficient  to  proclaim  a  man  absolutely  mad  or  lunatic: 
it  is  certainly,  however,  symptomatic;  and  if  fortified  by  other  aots,  may 
lead  to  a  diflerent  conclusion. 

The  next  witness,  on  whose  evidence  I  shall  observe,  is  Mr.  Parry, 
a  banker  in  Birchin  Lane.  He  says,  ^Hhat,  on  the  9th  of  September, 
Mr.  Turner  called  on  him,  and  obtained  some  money,  15/.  on  the  very 
morning  of  his  coming  to  town.  On  the  10th,  he  came  again  dressed 
in  an  officer's  regimentals,  and  told  him  that  he  had  come  to  town  to 
purchase  regimentals  for  a  troop  of  horse,  on  which  he  had  expended 
400/.  and  wanted  more  money.  That  not  suspecting  him  to  be  de- 
ranged, he  gave  him  $0L  That  his  interview  was  short,  and  he  cannot 
take  on  himself  to  say  that  he  was  insane."  Mr.  Parry,  junior,  speaks 
nearly  to  the  same  effect — ^*  that  he  did  not  think  him  mad;  that  he  was 
not  acquainted  with  the  manner  in  which  he  was  usually  affected  with . 
military  ideas;  and  though  it  might  surprise  him,  it  did  not  occur  to  him 
that  such  behavior  proceeded  from  madness.     The  next  day  he  called  / 

(a)  Consist.  27th  June  1817. — In  the  case  of  Sumerfield  v.  Maekiniiret  as  to  the  com- 
petency of  a  father^  to  be  a  witness,  who  had  orinnsdly  instituted  proceedings  (to  an- 
nul the  marriage  of  his  son)  which  were  continued  by  the  son,  on  his  coming  of  age: 
An  objection  to  the  competency  of*  the  father  to  be  a  witness,  was  orer-ruled  by  the 
Court,  observing,  ''that  die  son's  intervention  in  the  suit  was  a  supercession  oC  the  Ei- 
ther, and  that  by  taking  up  the  suit,  where  he  found  it,  he  had  adopted  and  sanctioned 
all  that  had  been  done.  For  the  sake  of  grater  regularity  however,  the  conclusion  of 
the  cause  was  rescinded,  to  enable  the  father  formally  to  withdraw  himself  from  the  suit, 
and  then,  with  his  wife,  to  be  repeated  to  their  depositions/' 
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again,  and  said,  he  was  going  to  be  introduced  to  die  King;  but  atill  he 
did  not  think  him  mad/^  This  opinion  of  the  witness  does  not  weigh 
much  with  the  Court,  knowing,  that  insane  persons  are  frequently  af- 
fected with  such  notions  of  connection  with  great  personages,  when  no 
such  connection  exists. 

It  is  alleged,  on  the  part  of  Mrs.  Turner,  <<that  she  was  the  cause 
of  this  inclination,  on  his  discovering  that  she  was  particularly  fond  of 
the  military  profession,  from  seeing  the  locket  of  a  military  officer  in 
her  possession;  and  that  he  aflfected  their  habits  from  a  wish  to  recom- 
mend himself  to  her.''  But  this  could  not  have  been  the  cause  of  them, 
since  they  appeared  in  his  first  conversation  with  Parry,  before  he  had 
seen  her,  and  with  his  fellow-traveller  on  the  road.  Mr.  Parry,  junior, 
says,  that  the  next  day,  a  young  woman  came  to  enquire  about  his  cha- 
racter, with  a  card  of  reference  of  a  description  very  wild: — *<  Royal 
Army  of  France,  Captain  Jonathan  Turner,  of  the  Royal  Guards. 

Mr.  Nicholls  also  gives  an  account  of  a  visit  to  him,  <^that  he  dined 
with  him,  and  talked  of  orders  for  military  clothing,  and  took  leave  very 
abruptly;  that,  two  or  three  days  afterwards,  he  dined  with  him  again 
in  a  cavalry  uniform,  and  said,  that  he  had  orders  to  provide  clothing 
for  the  whole  regiment,  and  that  he  wished  to  be  recommended  to  an 
army  tailor;  that  he  got. up  in  a  hurry,  and  in  a  low  voice  said,  that  he 
had  been  a  lucky  fellow,  as  he  had  met  with  a  young  lady  of  fortune, 
who  had  fallen  in  love  with  him,  and  that  he  was  going  to  be  married 
to  her;  that  he  went  away  abruptly,  and  he  then  concluded  that  he  was 
insane.^' 

Oakley,  the  sister  of  the  woman,  says,  "  that  on  Monday  he  was  very 
desirous  to  marry  her  sister;  that  he  went  for  the  licence,  and  was  mar^ 
ried;  and  that,  during  the  ceremony,  there  was  perfect  propriety  of  be- 
haviour; and  that  he  was  perfectly  rational,  and  tfiat  it  was  his  own  free 
act**  The  Clergyman  and  the  Clerk  also  depose  to  the  propriety  of 
his  behaviour.  Much  stress,  however,  is  not  to  be  laid  on  that  circum- 
stance; as.  persons,  in  that  state,  will  nevertheless  often  pursue  a  fa- 
vourite purpose,  with  the  composure  and  regularity  of  apparently  sound 
minds.  It  is  in  the  extravagance  of  the  act  itself,  rather  than  in  the 
manner  of  pursuing  it,  that  the  proof  of  madness  is  to  be  discovered. 
There  is  then  a  letter  exhibited,  which  was  written  by  him  to  a  friend 
of  his  father,  which  has  been  called  for  by  the  wife,  and  has  been  pro- 
duced; but  it  breathes  madness  in  every  line:  it  describes  the  lady  as 
the  daughter  of  an  officer  in  the  Prince  of  Hesse  Cassel's  regiment; 
and  says,  <<  that  if  his  family  renounce  her,  he  had  engaged  to  give  him 
a  commission  in  a  reciment  of  dragoons;  and  that,  as  soon  as  he  should 
receive  their  answer,  he  should  take  a  captain's  commission  in  the  Prince 
of  Conde's  body  guards,'*  &c.  The  same  disordered  idea  prevails 
throughout. 

Other  persons  are  examined  on  the  part  of  the  wife,  who  never  saw 
much  of  him.  There  is  the  Hairdresser,  who  dressed  his  hair  once  or 
twice;  and  the  Victualler,  who  supplied  him  with  dinners;  and  a  person 
discharged  by  the  wife  from  debt;  and  others  whose  information  is  much 
too  slight  to  weigh  against  the  rest  of  the  evidence,  which  so  strongly 
proves  the  influence  of  disorder  on  his  mind. 

Mr.  Leadbeater,  the  friend  of  his  father,  describes  his  conduct  when 
he  nrevailed  on  him  with  difficulty  to  come  to  his  house,  till  his  father 
could  arrive  to  take  care  of  him.     When  the  father  comes,  he  is  sepa- 
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rated,  but  undoubtedly  expresses  a  great  affection  for  bis  wife.  When 
he  goes  into  the  country,  the  same  history  proceeds.  He  was  put  un- 
der the  care  of  Mr.  Fawcit,  who  proves,  that  he  was  deranged  for  three 
weeks  after,  and  that  he  was  agaiu,  the  next  year,  at  the  same  period. 

On  this  evidence,  I  am  of  opinion,  that  it  is  sufficiently  proved  that  he 
was  deranged  at  the  time  of  the  marriage,  and  that  I  am  bound  to  pro- 
nounce the  marriage  null  and  void. 


The  Office  of  the  Judge  promoted  by 
BISHOP,  H.  M.  Procurator  General,  v.  STONE.— p.  424. 

Proceedings  under  the  sUt.  13Ui  Kliz.  c.  12.  against  a  Clergymany  for  preaching  doc- 
trines contrary  to  the  articles  of  religion. — Dqnivatum, 


COPE  V.  BURT,  falsely  calliDg  herself  COPE.— p.  434. 

Suit  of  nuUity  of  marriage,  6y  UeeneCf  by  reason  of  the  false  description  of  names,  not 

sustained. 


CHAMBERS  v.  CHAMBERS.— p.  439. 

Bi^ofce  by  reaaon  of  adultery.    Recrimination  of  cruelty,  as  alleged  on  the  part  of  the 

wife,  not  sustained^ 

This  was  a  suit  of  divorce,  instituted  by  Geoi^  Chambers  Esq. 
agftinst  the  Honourable  Jane  Chambers,  his  wife,  by  reason  of  adultery. 

Judgment. 
Sir  William  Soott. 

The  citation  in  this  cause  issued  in  Michaelmas  Term  1804,  against 
the  Honourable  Jane  Chambers  for  adultery;  to  which  no  appearance 
w%B  given  till  Hilary  Term  1605,  after  excommunication.  A  marriage 
had  taken  place  in  1784,  at  Gretna  Green;  and  the  consent  of  parents 
being  afterwards  obtained,  the  parties  were  married  again  in  Yorkshire 
for  confirmation  of  the  former  marriage:  they  cohabited  till  1799;  but  not 
without  occasional  disagreements  and  separations.  In  1798,  the  wife 
absented  herself  from  her  husband,  and  took  refuge  with  her  brother. 
Lord  Rodney;  articles  of  permanent  separation  were  entered  into;  which 
have  not  been  exhibited;  but  described  to  the  Court  as  providing,  that, 
'<on  the  first  instance  of  ill  treatment  after  her  return,  of  which  she  was 
to  be  the  sole  judge,  she  should  beat  liberty  to  sqiarate;  taking  with  her 
their  two  children,  without  forfeiting  an  annuity,  which  had  been  left  her 
by  Sir  William  Chambers,  the  father  of  her  husband,  on  condition  that 
she  should  be  constantly  living  with  him.'' 

In  1799  fresh  feuds  arose:  she  went  away,  as  it  is  said,  irrevocably; 
but  consented  to  return  to  his  house  for  the  purpose  of  taking  care  of  the 
children,  during  his  absence  on  military  service;  and,  as  she  says,  widi 
a  condition  that  she  should  have  previous  notice  of  his  return.  This, 
however,  is  denied  in  his  answers  on  oath.     The  husband  returned 
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without  notice;  and  the  libel  pleads  that  she  eloped;  but  whether  this  is 
a  term  properly  used,  may  depend  on  the  agreement  under  which  she 
claims  a  right  to  retire.  Till  that  time,  or  shortly  before,  the  character 
of  Mrs.  Chambers  was  unimpeached;  but  the  libel  charges  a  departure 
from  that  character  as  having  commenced  with  Mr.  Caulfield,  at  Hart- 
fordy  near  Huntingdon,  during  the  husband's  absence,  and  afterwards  at 
other  places  till  1809,  when  an  action  was  brought  against  Mr.  Caulfield, 
on  which  a  verdict  was  obtained  of  damages  to  the  amount  of  2,000/. 
A  counterplea  has  been  given,  in  this  suit,  on  the  part  of  Mrs.  Cham- 
bers, nearly  a  year  after  the  libel,  averring  many  things,  some  insignifi« 
cant,  some  important;  and  reciting  the  article  of  the  libel,  charging 
elopement,  it  explains  and  justifies  that  fact  under  the  articles  of  separa- 
tion. 

This  plea  describes  the  situation  of  Mr.  Chambers  to  be  one  of  much 
pecuniary  embarrassment.  In  it  she  charges  the  husband  with  the 
profligate  design  of  getting  rid  of  her,  by  a  charge  of  adultery, — with  a 
constant  and  causeless  jealousy  of  her  conduct  with  persons,  whom  he 
himself  had  introduced;  and  concludes  with  charges  of  adultery  against 
him  with  several  persons,  and  particularly  in  one  instance,  that  must  be 
regretted  that  it  should  be  dragged  into  this  suit.  It  states  also,  that  he 
had  made  a  proposition  to  her  for  a  separation,  to  be  collusively  obtain- 
ed. This  is  denied,  in  a  further  allegation  on  die  part  of  Mr.  Chambers; 
and  it  is  there  alleged,  that  she  wrote  a  letter  to  him  proposing,  that  he 
should  give  up  the  .demand  of  damages  against  Mr.  Caulfield,  and  she 
would  abandon  all  opposition  to  his  suit  There  have  also  been  three 
exceptive  allegations. — Mr.  Chambers'  libel  ends  with  the  usual  prayer 
for  divorce.  The  allegation  of  Mrs.  Chambers  contains  no  prayer:  but, 
at  the  hearing  of  the  cause,  a»prayer  is  made  for  separation  on  her  part, 
and  on  supposition,  as  I  must  presume,  that  hw  innocence,  and  his  guilt, 
should  be  established.  On  that  prayer,  and  indeed  on  every  other  view 
of  the  cause,  the  first  point,  which  the  Court  has  to  establish,  is  the  in- 
nocence of  her  conduct 

Nine  witnesses  have  been  examined,  who,  if  they  are  believed,  amply 
prove  the  char^  of  adultery  against  her.  It  is  proved,  by  three  or  four 
witnesses,  that  Mrs.  Chambers  came  to  Hartford  soon  after  her  husband 
had  left  England  for  the  Helder;  and  that  Mr.  Caulfield  visited  her  there, 
and  dined  and  supped  there  almost  every  day;  and  their  account  fully 
proves  to  what  a  degree  of  intimacy,  their  acquaintance  had  ripened  at 
that  time. — ^They  were  seen  walking  in  retired  places. — He  came  fa- 
miliarly to  her  dressing  room,  before  she  had  finished  dressing,  under 
pretence  of  washing  his  hands,  when  she  sent  the  witness  away. — She 

Xj%,%  was  not  attended  at  night  by  her  maid-servant  as  usual. — ^The  door  was 
locked  in  the  morning. — His  boots  were  observed  to  be  clean  in  dirty 
weather,  when  he  came  to  breakfast;  it  was  believed,  that  he  had  then 
been  secreted  in  the  house;  and,  on  one  occasion,  he  Was  seen  getting 
over  the  paling  of  the  garden,  when  he  must  have  come  from  the  house. 
One  of  the  servants  says,  ^<  he  saw  conduct  which  he  should  have 
thought  very  improper  in  his  own  wife.*'  If  the  witnesses  are  not  dis- 
credited, how  is  this  answered?    By  mere  negative  evidence  of  other 

f^fr. ,,    persons,  who  say  they  were  present,  and  saw  nothing  improper.     But 

'  '^    *  of  these,  one  is  6ie  maid-servant,  usually  employed  in  the  kitchen,  who 

cannot  be  supposed  to  have  had  many  opportunities  of  making  observa- 

^  /r  4  St^^^^^    ^yfo  others  are  the^sisters^bf  the  defendant  in  this  cause,  whose 
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evidence  the  Court  would  be  unwilling  to  examine  minutely,  aa  they 
may  be  presumed  to  be  biassed  by  their  affection  to  her,  and  by  an  ex- 
cusable tenderness  for  their  own  characters.     When,  however,  these  1^  ^' 
witnesses  say,  "  that  they  were  always  with  her,  and  never  left  her  for 
five  minutes,"  which  are  the  words  of  the  plea,  they  must  be  understood 
with  some  latitude.     If  such  watching  did  really  exist,  it  could  be  only 
in  consequence  of  some  previous  suspicion ;  but,  in  truth,  it  did  not  exist 
They  do  not  say  that  they  slept  with  her,  which  would  allow  an  interval  ^ 
of  eight  hours  at  least,  and  at  a  time  that  might  be  most  material. — ^There  ^  ^^  I 
is  also  evidence  from  other  persons  that  she  was  seen  walking  with  hitn 
to  Huntingdon,  and  without  them.     The  sisters  must  be  understood, 
therefore,  as  only  expressing,  that  they  were  much  with  her,  but,  in 
such  a  way,  as  might  allow  opportunities  for  every  thing,  which  is  stated 
to  have  passed  by  other  witnesses.     As  to  the  object  of  his  visits,  it  - 
could  not  be  equivocal,  or  supposed  to  be  directed  towards  one  of  them,  \ 

as  an  honourable  purpose  of  that  kind  would  be  soon  declared,  or  he 
would  be  speedily  dismissed. 

The  subsequent  history  is  carried  on  in  various  places,  to  which  she 
removed,  and  with  no  great  accuracy,  either  in  the  plea  or  iathe  proof, 
as  to  dates.  When  she  qiiitted  the  house  of  her  husband,  she  is  describ- 
ed to  have  gone  off  in  great  exasperation;  and,  as  I  think,  it  appears, 
from  some  dispute  on  account  of  Caulfield.  One  witness  says,  <^that 
the  husband  was  particular  in  his  inquiries  respecting  her  conduct,  when 
he  came  home;"  and  though  this  was  a  stormy  period  between  the  par- 
ties, as  no  other  cause  of  Jealousy  appears,  I  think  she  must  have  been 
aware  that  Caulfield  was  the  object  of  his  jealousy,  as  she  could  not  but 
know  the  sentiments  of  her  husband  respecting  him.  She  knew  that 
he  was  subject  to  fits  of  jealousy,  and  that  it  was  excited  by  her  intima-  '/j 
cy  with  this  individual.  What  would  have  been  the  conduct  of  a  vir-  y  y  ^/*^> 
tuous  woman  under  such  circumstances?  The  dictates  of  common  dis-  ^S)  fo* 
cretion  would  have  led  Her  to  avoid  all  private  communication  with  him. 
On  the  contrary,  he  is  continually  with  her,  even  up  to  the  time  of  the 
verdict  in  1809. 

It  is  said  that  there  was  the  same  intimacy  with  other  persons,  who 
were  the  friends  of  her  family.  But  in  what  sense  can  Captain  Caul- 
field be  considered  in  any  such  character?  He  was  a  young  officer,  ca- 
sually introduced  to  her  acquaintance  by  her  medical  attendant  in  the 
country,  totally  unknown  to  her  brother,  and  only  known  to  her  hus- 
band as  an  object  of  disgust,  and  a  cause  of  uneasiness.  In  what  sense 
was  such  a  person  the yHen^^  of  her  family?  In  her  own  allegation  it 
is  stated,  <<that  on  one  occasion  Caulfield  was  sitting  with  her  and  her 
sister  at  twelve  o'clock  at  night"     The  husband  called,  and  she  desired  ^ 

Caulfield  would  go  into  another  room  whilst  he  was  there.  Why  should 
this  have  been  done,  if  it  was  a  matter  of  indifference  to  the  husband? 
It  is  admitted,  that  he  continued  there  after  the  husband  was  gone,  and 
after  the  sister  had  left  the  house.  The  sister  says,  that  he  staid  till 
she  had  finished  a  letter,  which  he  was  to  send  by  the  coach.  It  is 
proved,  that  the  letter  was  not  so  sent;  and  I  cannot  but  think,  that  the 
sister  might  have  staid  that  short  time.  Indeed,  there  could  not  be  a 
more  flimsy  pretence  for  detaining  him;  and  the  servant  maid  says,  he 
staid  all  night  Then  it  is  said,  that  this  might  be  mere  imprudence, 
and  nothing  more; — and  that  the  Court  does  not  judge  on  such  grounds, 
but  on  clear  proof  of  guilt 
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There  may  be,  I  must  observe,  imprudence  of  different  kinds  and 
degrees,  and  there  are  degrees  of  imprudence,  from  which  a  Court  of 
Justice  will  infer  guilt  Here  are  visits,  which  are  described  by  her 
confidential  servant,  Sarah  Calderwood,  as  made  in  such  a  manner,  that 
did  not  deceive  her.  At  Farnham,  near  Bury,  the  same  witness  says, 
<<  that  he  had  a  bed  in  the  house  constantly  for  Uiree  quarters  of  a  year.'' 
Another  witness  says,  ^<  he  lived  there."  For  a  long  time,  whl^ver 
she  is,  he  is  there  also;  and  there  is  one  consideration,  -which  extends 
over  the  whole  history,  which  is,  that  here  is  a  young  woman  separated 
from  her  husband,  and  a  young  officer  constantly  together.  They  are 
living  in  the  same  house,  though  under  the  bare  appearance  of  separate 
beds.  What  is  this  state  of  cohabitation?  I  am  not  afraid  to  say,  that 
separation  mi^ht  justly  follow  from  this  alone,  and  that  this  might  be 
the  legal  proof  from  which  the  Court  will  presume  guilt;  for  Courts  of 
Justice  must  not  be  duped.  They  will  judge  of  facts*  as  other  men  of 
discernment,  exercising  a  sound  and  sober  judgment,  on  circumstances 
that  are  duly  proved  oefore  them.  That  a  young  woman,  estranged 
from  her  husband,  and  a  young  officer,  should  be  living  together  for 
months,  and  at  different  places,  though  under  the  flimsy  disguise  of  se- 
parate beds,  and  that  Courts  of  Justice  should  not  put,  upon  such  inti- 
iQacy,  the  construction,  which  every  body  else  would  put  upon  it,  would 
be  monstrous. 

What  would  be  the  condition  of  husbands  under  such  restraint  on 
legal  conclusion?  It  however  does  not  depend  merely  on  the  reason  of 
the  thing.  It  is  the  doctrine  acted  upon  by  the  Court  of  Arches,  and 
in  the  Court  of  Delegates,  in  the  case  of  Rutton  v.  Rutton,  Arches,  26th 
Jan.  1796,  Delegates,  14th  Nov.  1798,  in  which  there  were  separate 
beds,  and  scarcely  any  proof  of  a  fact  of  adultery;  also,  in  the  case  of 
.  Lord  and  Lady  Cadogan,(a)  in  which  there  were  separate  beds,  and  in 

^IbOs  Dennissv.  Denniss,  Consist  25th  Jan.  1608,  in  all  of  which  the  same 
doctrine  was  referred  to.  These  are  authorities  which  sufficiently  sup- 
port that  position,  if  it  were  necessary  to  act  upon  it.  But  the  evidence 
goes  further  in  this  case. 

There  is  an  occasion  stated,  on  which  she  was  compelled  to  take  a 
house  in  the  name  of  some  other  person,  and  whose  name  of  all  others 
does  she  adopt? — that  of  Mr.  Caulfield.  The  history  also  traces  them 
to  a  cohabitation  at  Chertsey,  which  I  may  almost  say  is  admitted,  since 
it  is  acknowledged  by  her  own  witness.  The  keeper  of  a  lock-up* 
house,  in  which  she  was  confined,  says,  that  she  always  slept  with  him 
there;  and  though  some  attempt  has  been  made  to  discredit  this  witness, 
by  proving,  that  she  did  not  come  in  a  chaise,  or  in  the  particular  man* 
ner  which  he  describes,  the  variation  weighs  but  little  against  the  gen- 
eral effect  of  his  evidence. — There  is  also  the  verdict,  which,  though  no 
legal  demonstration  of  guilt  against  her  in  this  suit,  the  Court  will  not 
lightly  appreciate,  more  particularly  as  it  must  have  led  her  to  know, 
that  she  had  been  dishonoured  by  the  imputed  connexion  with  Caul- 
field. 
Ly  S^^  What  then  was  the  natural  conduct  of  an  innocent  woman  under  such 
V  '  circumstances?  To  avoid  the  man  with  whose  name  she  herself  was 
coupled  in  dishonour — to  regain  her  own  character;  this  would  have 

/  ^  (a)  Consiat.  9th  Feb.  1796.  Vid.  [/Mf/]  Loneden  v.  Loveden,  wliere  this  case  is  more 

L,  «  .       parUcuLirly  noUced. 
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been  not  only  her  sense  of  duty;  it  would  have  been  the  natural  im- 
pulse.— ^But  what  is  her  (jonduct?  The  Court  might  expect,  that  it 
would  be  impossible  that  Caulfield  could  ever  find  admittance  to  her 
again.  Tet,  in  her  own  allegation,  she  states,  that  he  did  visit  her,  but 
only  as  other  gentlemen,  the  friends  of  her  family.  I  have  observed  ^ 
on  a  similar  conduct  before.  It  is  out  of  all  natural  credibility,  that  she 
could  admit,  on  such  terms  merely,  a  man  by  whose  imprudence  and 
treachery  she  had  been  involved  in  so  severe  a  calumny.  After  this 
admission,  it  is  almost  unnecessary  to  examine  into  the  credit  of  those 
witnesses,  who  speak  to  cohabitation  there. 

The  objection  to  the  witnesses  is,  <^  that  they  stole  some  articles  be-  }  3  ^.  >. 
longing  to  her,  and  told  lies  respecting  these  imputed  thefts.''  This  ^  ^ 
Court  cannot  try  such  charges.  The  only  notioe  which  the  Court  can  -^  4  -^  ' 
take  of  these  objections  to  their  credit,  is  to  judge,  whether  the  accounts 
they  give,  are  inconsistent  and  irreconcileable. — I  think  they  are  not, 
and  that  the  character  of  these  persons,  as  witnesses  in  this  cause,  is  not 
substantially  impeached.  After  the  admission  of  his  visits  by  herself,  I 
have  no  doubt,  that  the  cohabitation  did  take  place,  which  these  wit- 
nesses describe.  It  appears  further  at  this  period  that  her  sisters  had 
ceased  to  visit  her.  What  could  have  produced  that  estrangement? 
Here  was  a  woman  of  noble  family,  ill-used  by  her  husband,  consigned 
to  dishonour  by  the  verdict,  and  in  pecuniary  distress!  What  situation 
could  more  loudly  call  for  the  support  of  her  family? — ^This  has  been 
her  conduct  out  of  the  cause.  What  lias  it  been  in  it?  She  was  called 
upon  by  every  motive  to  vindicate  l^er  honour,  which  had  been  im- 
peached. A  suit  of  restitution  of  conjugal  rights  would  have  put  her 
innocence  in  issue;  and  if  that  was  inconsistent  with  her  feelings  to- 
wards her  husband,  yet  when  he  brought  die  suit,  she  would  at  least 
have  been  eager  to  vindicate  herself.  But  no  appearance  is  given  for 
her  but  after  excommunication. 

In  the  subsequent  pleas,  a  letter  has  been  introduced,  which,  whether 
written  in  1805  or  1806,  is  immaterial.  She  had  alleged,  that  her  hus- 
band had  made  application  to  her  for  a  collusive  separation,  and  that  she 
wrote  to  him  in  1805, — to  which  he  says,  that  it  was  not  in  1805,  but 
in  1806.  He  had  erroneously  considered  diis  letter,  as  connected  with 
one,  which  was  said  to  have  come  from  her;  but  that  is  inaccurate,  as  it 
appears  rather  to  have  been  an  original  proposition,  and  weighs  strongly 
against  her.  Blasted  as  She  was  by  a  calumnious  verdict,  she  had  now 
the  opportunity  of  appearing  in  a  Court,  where  she  might  vindicate  her 
character.  But  what  is  the  letter?  <<  If  you  will  give  up  the  damages 
against  Caulfield,  I  will  give  up  my  defence  in  the  Ecclesiastical  Court; 
I  have  proofs  against  you  which  shall  be  brought  forward  before  the 
Court,  and  before  the  world,  unless  you  comply."  What  is  this  pro- 
posal? but  that  she  will  confirm  the  witnesses  of  whom  she  complains, 
and  the  verdict,  which  has  consigned  her  to  disgrace;  and  for  what?  to 
save  from  damages  the  man  coupled  with  her  in  this  reproach.  It  is 
morally  impossible  that  such  a  letter  could  have  proceeded  from  an  in- 
nocent person.  Two  days  afterwards  she  retracts  indeed;  but  the  ofier 
had  been  rejected,  as  it  had  demanded  an  immediate  answer,  and  none 
had  been  sent.  This  was  equivalent  to  a  refusal;  and  her  object,  in  the 
second  letter,  could  only  be  to  take  oflf  the  efiect  of  the  first  This  let- 
ter states,  that  she  had  been  led  to  make  the  offer  out  of  Christian  com- 
passion for  an  unfortunate  man,  who  was  reduded  to  the  brink  of  ruin 
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by  sS^rDation  of  perjury^*— but  yet  she  was  willing  to  confirm  this  ver- 
dict./' 

She  speaks  also  of  his  continued  friendship  for  her^  almost  admitting 
the  continued  connexion,  and  saying,  that  no  selfish  consideration  would 
weigh  with  her.  What!  not  the  vindication  of  her  own  character,  the 
^/>3  ^'.  ^^^  ^^^  purest  of  motives.  In  the  whole  of  this  transaction,  I  see  no« 
/  '  *  thing  but  the  efiect  of  blind  passion:  I  Have,  therefore,  no  doubt  on  the 
nature  of  this  cause;  since  these  letters  are  admitted  to  have  been  writ* 
ten  by  her,  and  it  is  impossible,  that  they  should  be  the  letters  of  an  in- 
nocent woman.  „  „ 

It  is  not  necessary  after  this,  that  I  should  minutely  examine  the  cha- 
racter of  some  of  the  witnesses.  Sarah  Calderwood  admits  her  own  in- 
famy, in  coming,  on  hep  second  examination,  to  contradict  the  first  But  I 
$2  ^  am  inclined  to  believe  the  first  from  the  tenor  of  it.  It  is  not  a  lumping  de* 
position,  but  discriminative  on  particular  points;  and  I  cannot  believe  the 
excuse  which  she  makes  for  it,  ^Hhat  she  was  a  young  woman  reduced  to 
such  penury,  as  to  be  obliged  to  eat  the  bread  of  perjury,  by  swearing 
asainst  her  mistress;"  and  I  advert  to  this  evidence  chiefly  to  make  an 
observation,  which  I  wish  to  be  remembered;— that  those  who  conduct 
suits  here,  are  answerable  not  only  for  their  own  delicacy,  but,  in  some 
degree,  for  that  of  those  whom  they  employ.  There  is  another  wit- 
nesS)  Liddell,  to  whom  the  objection  is  more  slight,  as  she  says  only, 
that  her  former  opinion  had  given  way  to  later  experience. 

On  the  whole  of  the  evidence,  I  am  compelled  to  say,  that  the  charge 
of  adultery  of  the  wife  is  fully  proved,  and  that  the  contrary  evidence  is 
meagre  in  the  extreme,  except  that  of  the  two  sisters,  to  whom  many 
considerations  of  tenderness  ar^  due:  And  that  the  conduct  of  the  wife^ 
both  in  and  out  of  the  cause,  can  only  admit  of  one  unfavourable  con- 
clusion of  guilt  It  is  impossible,  therefore,  to  comply  with  her  prayer, 
because,  her  guilt  being  proved,  she  cannot  obtain  any  thing  more 
against  her  husband  than  a  dismissal  from  his  suit 

The  question,  then,  which  is  next  to  be  considered  is,  whether  th^^ 
.  is  any  thing  proved  by  her  which  will  bar  him  from  obtaining  his  prayer. 

f^^fl,  Difierent  grounds  are  alleged;  first,  the  profligate  declarations  that  he 
wished  to  get  rid  of  his  wife  by  her  adultery;  that  he  had  introduced 
young  men  to  her,  and  knew  of  an  improper  intercourse  between  them, 
J  /  7/ ^  which  he  permitted  to  go  on.  But  the  only  witnesses  to  this  charge 
^*  jure  the  two  sisters,  and  the  expressions  are  Uiose  of  violence  and  pas- 
sion, and  referable  to  jealousy.  There  is  no  proof  of  any  overt  act  of 
such  conduct,  to  induce  me  to  believe  that  it  was  ever  attempted.  Al- 
most the  only  evidence  of  toleration  on  his  part,  is  in  the  lateness 
of  the  suit,  which,  he  sayfi,  arose  from  pecuniary  distress;  and 
the  only  question  could  be,  in  which  of  the  cases  this  toleration  was 
shown.  Supposing  some  delay  interposed,  still,  after  seeing  the  evi- 
dence which  has  been  introduced  into  this  cause,  the  Court  cannot  but 
think,  that  some  parts  of  it,  which  are  denied,  might  yet  furnish  grounds 
of  prudent  deliberation. 

The  next  charge  is  that  of  collusion:  On  this  one  witness  says  only 
that  a  lady,  whom  she  does  not  know,  came  with  such  a  proposal  from 
Mr.  Chambers.  But  it  does  not  appear,  that  she  was  authorized  by 
him,  nor  that  she  did  so  in  the  witness's  presence.  It  would  be  neces- 
sary that  this  person  herself  should  be  produced.     There  is  then  men- 
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lion  of  an  offer  by  his  brother;  but  there  is  no  proof  that  he  was  au- 
thorized by  him; — ^it  is  scarcely  natural  that  it  should  be  so.  If  made 
in  consequence  of  the  one  made  by  her^  it  was  an  insulting  proposal; 
but  yet  with  this  difference^  that  hers  must  be  considered  as  an  offer  to  . 
withdraw  a  defence,  which  she  maintained  to  be  true,  his  only  to  take 
off  the  effect  of  what  he  declares  to  be  false,  aiid  in  which  Uie  Court 
agrees.  It  does  not  appear  to  have  been  acted  upon.  I  dp  not  say,  that 
this  indiscretion  may  not  be  visited  upon  him  in  som^  other  place,  but  I 
think,  it  cannot  properly  have  the  efiect  of  barring  him  from  his  prayer 
in  this  Court. 

The  third  ground  is,  that  of  adultery  committed  by  him.  One  proof 
to  this  charge  is  the  evidence  of  one  of  the  sisters,  who  speaks  of  decla- 
rations made  by  him,  in  letters  to  his  wife,  confessing  his  fault,  and 
soliciting  forgiveness; — which  fault,  if  committed,  was  forgiven,  and 
the  letter  was  burnt  It  is  to  be  observed  however,  that  Hannah  Rig- 
by,  who  was  the  object  of  his  supposed  attachment,  positively  denies  the 
fact  The  second  proof  to  this  charge  is  one,  which  conveys  an  imputa* 
tion  so  distressing  to  the  feelings  of  the  family,  that  I  shall  pass  it  over, 
observing  only  on  the  result  of  the  evidence,  which  I  have  carefully  e^i:- 
amined,  that  it  by  no  means  proves  the  fact  alleged  against  him.  hf  i  / 

A  remaining  charge  is  that  of  cruelty,  which  is  introduced  rather  in-> « /^^/ 
cidentally,  and  was  argued  only  on  the  supposition  of  the  proofs  of  her  \  a^> 
innocence.     But  the  Court  holds  her  not  innocent     On  this  plea  the  .• 

question  might  arise,  whether  a  party  would  be  entitled  to  bar  her  bus-  /  Ji£i 
band  from  his  remedy  of  divorce  for  adultery,  proved  against  her,  ^J  q^.q  l^ 
the  plea  of  cruelty?    I  am  inclined  to  think,  that  she  would  not     It  is"^ 
certain,  that  the  wife  has  a  right  to  say,  <<You  shall  not  have  a  sentence 
against  me  for  adultery,  if  you  are  guilty  of  the  same  offence  yourself 
The  received  doctrine  of  compensation  would  have  that  effect,  because 
both  parties  are  in  eodem  delicto;  but  this  is  not  so  in  recrimination  of 
cruelty:  The  delictum  is  not  of  the  same  kind.     If  the  wife  was  the 
prior  petens  in  a  suit  of  cruelty,  I  do  not  know,  that  she  would  be  bar- 
red by  a  recrimination  of  that  species;  for  the  consideration  would  be 
very  different:  The  Court  might  not  oblige  her  to  cohabitation,  which 
would  be  dangerous.     Here  the  husband  is  tiie  prior  petens  in  a  suit  of 
adultery,  and  I  take  the  general  doctrine  to  be,  <<  that  a  wife  cannot 
plead  cruelty  as  a  bar  to  divorce,  for  her  violation  of  the  marriage- 
bed/* 

It  is  then  less  necessary  to  canvass  the  evidence  on  this  point  very 
minutely.  I  do  not  think,  that  all  vehemence  was  on  his  side  only. 
Many  witnesses  disclaim  all  knowledge  of  any  such  misbehaviour,  ex- 
cept from  her  own  representation.  It  is  not  to  be  denied,  that  he  was 
an  irritable  husband;  that  there  was  much  of  violence  and  intemperate 
passion  in  his  conduct,  words,  and  attitude  of  menace,  which  might  pro- 
duce present  intimidation,  and  which  can  be  excused  only  by  the  mad- 
ness of  intoxication.  If  the  Court  was  sitting  to  judge  of  mere  propriety 
of  behaviour,  it  might  see  much  to  censure,  though  it  is  not  unreasona- 
ble to  suppose,  that  much  of  this  may  be  attributed  to  the  effect  of 
extreme  jealousy.  He  makes  many  efforts  to  detain  her  in  his  society 
by  humiliation  on  his  part.  Mr.  Montagu  says,  that  he  assisted  in 
soliciting  her  to  return,  which  shews  that  he  had  no  notion  of  danger  to 
her:  There  is  nothing  else  but  his  return  from  abroad  without  notice; 
and  which  this  Court  cannot  consider  as  cruelty.     There  is  no  notice 
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taken  of  such  a  charge,  but  in  answer  to  a  suit  brought  against  her  for 
adultery.  I  do  not  say  that  the  facts  are  so  antiquated,  that  they  might 
not  be  deserving  of  attention,  if  the  suit  had  been  brought  against  her 
for  restitution  of  conjugal  rights;  but,  I  think,  they  can  have  no  place  as 
a  bar  to  a  suit  for  adultery,'  which  is  fully  and  satisfactorily  proved 
against  her.  I  fed  myself  bound,  therefore,  to  pronounce,  that  Mr. 
Chambers  has  proved  adultery  against  her,  and  that  nothing  is  proved 
against  him,  which  should  have  the  effect  of  barring  him  from  the  usual 
sentence  of  separation. 
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Divorce,  hy  reison  of  craelty  of  the  husband,  sustained  on  the  facts. 

This  was  a  suit  of  separation  and  divorce  by  reason  of  cruelty,  brought 
by  the  wife. 

Judgment. 

Sir  William  Scott. 

This  is  a  suit  for  separation  by  reason  of  cruelty,  on  the  part  of  Mrs. 
Holden.  The  marriage  appears  to  have  taken  place  in  1790;  and  it  is 
alleged,  that,  after  a  cohabitation  of  eighteen  years,  she  is  under  the 
necessity  of  praying  the  relief  of  this  Court  for  protection,  as  it  is  unsafe 
to  continue  any  longer  in  the  society  of  her  husband. 
?.^0  2,  The  libel  is  very  diffuse  in  the  matter  set  forth  to  sustain  this  prayer; 
and  many  facts,  which  are  there  introduced,  have  been  abandoned  on 
proof,  as  is  not  uncommon  in  suits  of  this  nature,  from  want  of  evi- 
dence, owing  to  the  private  nature  of  such  injuries,  or  the  inflamed  state 
of  the  feelings,  in  which  these  complaints  are  usually  made.  But  the 
question  is  not,  what  is  unproved,  but  y^hviiis proved,  in  the  depositions, 
,  .5  <>x  which  I  now  proceed  to  examine.  I  must  observe,  however,  in  the  first 
place,  that  the  examination  of  the  witnesses  appears  to  have  been  much 
lumped,  and  without  sufficient  distinction  in  particular  parts,  which  lays 
the  Court  under  great  inconvenience  in  considering  the  weight  and  force 
of  the  evidence.  And,  on  this  intimation,  the  Court  expects,  that  this 
mode  of  taking  evidence  will  not  be  continued. 

The  husband  has  given  no  plea,  and  has  not  even  administered  in-  ' 
terrogatories,  to  which  he  might  have  required  the  answers  of  the  com- 
plainant, and  haye  obliged  her  to  speak  to  circumstances  of  secret 
aggression,  if  he  has  any  such  to  allege  in  his  defence.  The  case  rests 
entirely  on  the  evidence  of  the  wife,  and,  amongst  other  witnesses,  there 
are  the  two  sisters  of  the  wife.  Miss  AUicocke  and  Mrs.  Mawer.  The 
latter  has  not  seen  much,  and  states  only,  <^  that  she  was  dissatisfied  with 
the  general  conduct  and  behaviour  of  the  husband.^'  The  other  sister 
was  frequently  with  them.  She  describes  the  husband  <'as  a  man  of 
violent  passion,  with  others  as  well  as  with  the  wife,  on  various  occa- 
sions;'' and  speaks  particularly  to  a  scene  which  passed  between  them 
diree  or  four  years  after  the  marria^,  which  excited  great  terror.  On 
that  occasion,  she  says,  ''she  heard  hi^h  words  between  them;"  on  which 
it  is  to  be  observed,  that  they  might  begin  with  the  wife.  But  nothine 
of  that  kind  is  proved  or  allesed,  and  the  husband  has  lost  the  benefit  c» 
that  suggestion,  by  not  pleading  in  his  own  defence,  or  calling  for  the 
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answer  of  his  wife,  as  perhaps  he  mighl  have  done  with  effect;  since  it 
is  observable,  that  some  of  the  servants  speak  in  a  manner  not  wholly 
unfavourable  to  him. 

The  witness  goes  on  to  describe,  what  passed  on  that  occasion,  in  the 
following  terms:  She  says,  on  the  fifth  and  sixth  articles  of  the  libel, 
<<  that  she  had  gone  to  her  own  room  about  ten  minutes  on  retiring  for 
the  night,  before  the  parties,  that  she  heard  high  words,  and  the  voice 
of  William  Holden,  speaking  in  a  violent  passion,  and  that  the  wife  came 
and  knocked  violently  at  her  door,  and  was  much  agitated,  and  said, 
that  Mr.  Holden  was  sitting  in  his  shirt,  with  a  pistol  on  each  side,  and 
desired  her  to  go  to  him;  that  she  did  so,  and  found  him  as  described; 
that  he  said  he  was  writing  to  her  father,  and  she  at  last  prevailed  on  him 
to  let  her  take  the  pistols  away,  and  found  that  they  were  charged;  that 
she  retired  again  to  her  own  room;  that  the  husband  came  and  took  from 
her  the  child,  who  had  usually  slept  with  her,  and  said,  his  wife  would 
sleep  with  her  that  night,  but  shortly  after  came  again,  and  gave  her  the 
child,  saying,  the  wife  would  catch  cold  if  she  slept  in  that  room.''  It 
appears,  also,  that  the  wife  had  a  peculiar  dread  of  fire  arms;  so  that  the 
general  character  of  this  behaviour,  if  not  legal  cruelty,  is  yet  such  vio- 
lence of  temper,  as  is  adapted  to  create  great  fears  as  to  the  probable 
consequences. 

The  next  fact  that  is  spoken  to,  is  that  pleaded  on  the  seventh  article 
of  the  libel,  on  which  the  same  witness  says,  <<that  on  the  2nd  February 
1808,  having  gone  up  stairs,  leaving  the  parties  and  the  child  in  the 
front  dining-room,  she  soon  afterwards  heard  the  husband  call  out  to  her 
to  take  the  child,  which  she  did  from  him  on  the  staircase,  and,  in  a  few 
minutes,  heard  her  sister  cry  out  for  help;  that  she  went  down  and  found 
her  sister  lying  on  the  floor,  and  her  husband  standing  over  her,  having 
hold  of  her  arms,  as  if  be  would  break  the  same  from  off  the  shoulders, 
apparently  in  great  agony,  and  screaming;  and  on  her  remonstrating,  he 
said,  if  she  attempted  to  interfere,  he  would  put  her  out  of  the  window; 
and  that  the  next  day  her  sister  was  much  bruised,  and  was  obliged  to 
send  for  a  surgeon,  and  could  not  put  on  her  night  gown  for  a  week.'^ 

Mrs.  Hancock  speaks  to  the  same  effect  as  to  the  bruises.  Now, 
whatever  the  origin  or  occasion  of  this  quarrel  may  have  been,  there  is 
nothing  to  show,  that  it  proceeded  from  the  wife;  and  there  is  enough  to 
satisfy  the  Court,  that  very  unlawful  violence  was  used  upon  the  wife, 
froln  which  she  has  an  undoubted  right  to  be  protected. 

There  is  another  instance  in  1800,  which,  though  it  is  insignificant  in  ^ 
itself,  does,  I  think,  be^n  in  an  act  of  very'Yroward"  behaviour  on  thei/**^^ 
part  of  the  wife,  and  which  lays  the  foundation  for  a  suggestion,  that  all 
the  violence  was  not  on  the  side  of  Mr.  Holden  alone.  Mrs.  Turner  says, 
the  wife  came  to  her  house  on  the  day  mentioned,  and  said  that  her  hus- 
band wished  her  to  dine  at  home  as  he  was  going  to  have  a  friend, — but 
she  thought  there  was  no  necessity  for  dining  there,  and  wished  to  dine 
with  the  deponent,  and  did  so,  although  deponent's  husband  was  en- 

Bged  to  dine  with  Mr.  Holden. — That  at  night  she  went  home  wiUi 
rs.  Holden,  and  on  going  into  the  house  Mr.  Holden  was  greatly  dis- 
pleased, and  told  her  she  might  go  from  whence  she  came,  and  after 
some  altercation  she  did  return  and  sleep  at  her  house  that  night" 

It  is  pleaded  also,  that  a  separation  took  place,  for  a  short  time,  in 
1808;  that  the  husband  used  urgent  entreaties  with  her  to  return,  pro- 
mising her  that  he  would  not,  by  words  or  blows,  ill  treat  his  wife  again. 


i 
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These  terms  convey  the  admikion  of  the  fact,  that  he  had  given  her 
blows;  and  it  appears  also  sufiSciently  from  another  instance,  to  which  I 
am  going  to  advert,  that  this  gentleman  laboured  under  that  infirmity  of 
temper,  which  would  not  permit  him  to  adhere  to  the  promise  which  he 
had  made.     This  instance  of  ill  treatment  happened  in  July  1808,  and 
is  spoken  to  by  Mrs.  Hancock,  who  says  <<that  Mrs.  Holden  called  on 
her,  and  showed  her  her  arms,  an(l  said  she  would  not  return  to  cohabit 
with  her  husband.''     The  sister  confirms  this  account,  and  says,   <<that 
Mr.  Holden  came  to  her,  and  acknowledged  that  he  was  much  shocked 
at  the  sight  of  his  wife's  arm,  the  morning  after  this  had  happened." 
There  is  also  the  evidence  of  Mr.  Foster,  the  surgeon,  on  this  part  of 
the  charge,  who  describes  her  arm  at  that  time  to  have  been  very  black, 
and  of  an  alarming  appearance,  and  that  it  continued  so  for  six  weeks. 
There  have  been  also  two  servants  examined,  whose  evidence  is  not  very 
material. 
^^^        On  these  facts,  the  Court  has  to  decide,  whether  the  conduct  of  the 
^  '       husband  amounts  to  that  ssBviiia  which  authorises  a  separation.    On  this 
iil,^>SpoitLt  the  Court  has  had  frequent  occasion  to  observe,  that  every  thing 
g^     '    \%^  ib  legal  construction,  ssevitiay  which  tends  to  bodily  harm,  and,  in 
that  manner,  renders  cohabitation  unsafe;  whenever  there  is  a  tendency 
only  to  bodily  mischief,  it  is  a  peril  from  which  the  wife  must  be  pro- 
tected; because  it  is  unsafe  for  her  to  continue  in  the  discharge  of  her 
conju^  duties;  and  to  enforce  that  obligation  upon  her,  might  endanger 
her  security,  and  perhaps  her  life.     It  is  not  necessary,  in  determining 
this  point,  to  enquire  from  what  motive  such  treatment  proceeds. — It 
H^ »      may  be  firon/'turbulent  passion^'or  sometimes  from  causes  which  are  not 
inconsistent  with  afiection,  and  are  indeed  often  connected  with  it,  as 
^8^»       the  passion  of 'jealousy."  If  bitter  waters  are  flowing,  it  is  not  necessary 
to  inquire  from  what  source  they  spring.     If  the  passions  of  the  hus- 
band are  so  much  out  of  his  own  controul,  as  that  it  is  inconsistent  with 
the  personal  safety  of  the  wife  to  continue  in  his  society,  it  is  immate- 
rial from  what  provocation  such  violence  originated. 
(?  /    ,  jc    Secondly, The  law  does  not  require  that  there  should  be  many  acts.}The 
''^  *'  ^.  . .  Court  has  expressed  an  indisposition  to  interfere  on  account  of  one  slight 
)  ^  t       act,  particularly  between  persons  who  have  been  under  long  cohabita- 
^         tion;  because,  if  only  one  such  instance  of  ill-treatment,  and  that  of  a 
-  slight  kind,  occurs  in  many  years,  it  may  be  hoped  and  presumed  that 
it  will  not  be  repeated.  But  it  is  only  on  this  supposition  that  the  Court 
^^f^-^  forbears  to  interpose  its  protection,  even  in  the  case  of  a  single  act;  be- 
cause, if  one  act  should  be  of  that  description,  which  should  induce  the 
Court  to  think,  that  it  is  likely  to  occur  again,  and  to  occur  with  real 
sufiering,  there  is  no  rule,  that  should  restrain  it  from  considering  that 
to  be  fully  su£Scient,  to  authorize  its  interference.    JSere  there  are  re- 
peated acts,  difiused  over  many  years,  which  put  the  wife  in  danger, 
I  C  JL.'  *°^  expose  her  to  great  bodily  harm.     Thirdly,  it  is  not  necessary  that 
f\'        the  conduct  of  the  wife  should  be  entirely  without  blame.     For  the 
^   '         reason  which  would  justify  the  imputation  of  blame  to  the  wife,  will  not 
justify  the  ferocity  of  the  husband. 

On  examining  the  facts  of  this  case  by  these  rules,  I  think  the  con- 
clusion which  the  Court  is  bound  to  draw  is,  that,  under  the  defects 
which  may  be  left  on  the  case  by  the  absence  of  all  defence,  by  plea  or 
•  interrogatory  on  the  part  of  the  husband,  the  complaint  must  be  con- 
sidered to  be  substantiated.  The  facts  are  not  numerous,  nor  without 
intermixture  of  afiection  on  the  part  of  the  husband,  and  not  without  some 
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provocation  on  the  part  of  the  wife.  Y^>  I  think,  there  is  sufficient  to 
entitle  the  wife  to  the  protection  of  the  law,  and  that  the  Court  is  bound 
to  pronounce  for  the  separation,  as  prayed  in  the  libel. — Separation 
granted. 


CROMPTON  V.  BUTLER p.  460. 

Defiunationy  the  testimony  of  two  witnesses  required,  but  not  necessaiy  that  they  should 

speak  to  t(ie  same  fact. 


SMITH  V.  WATKINS.— p.  467. 

De&mation.    Words  amounting  thereto  in  legal  construction  i  direct  terms  not  ne* 

cessary. 


BREITHWAITE  v.  HOLLINGSHEAD.— p.  470. 

Tithes^  how  ht  a  debt  discharged  by  a  certificate  of  bankruptcy. 


FILEWOOD  V.  MARSH.— p.  478. 

Subtractionof  tithes.— Notice  as  to  setting  out  smsIL  tithes*  how  far  required.— Custom 

of  the  particular  parish. 


FILEWOOD  y.  KEMP.— p.  487. 

SobtraotioR  of  tithes.    Composition  not  proved.    See  particulars,  as  to  tithes  of  crop» 
sold»  whether  due  from  the  vendor)  also  as  to  barley-rakmgs*  miUs^  etc. 


FILEWOOD  V.  KEMP.— p.  494. 

Tithe  of  com  nulls,  by  the  tenth  tott-dUhf  not  sustained.   The  neiprqfitt  now  held  to  be 

the  rate  of  tithing. 


BEAURAINE  v.  BE AURAINE.  — p.  498. 

Appcnntment  of  the  father  of  a  minor,  as  curator  ad  Utem,  on  election  of  the  minora  y,  2  f^4 
but  without  the  consent  of  the  father,  in  order  to  substantiate  proceedings  against  y 
the  son  in  a  siut  of  cruelty  and  adultery,  not  nutained,  o  • 

This  was  a  question  on  the  power  of  the  Court  to  compel  a  father  to 
appear  as  curator  ad  litem  of  his  son,  being  a  minor,  who  was  cited 
to  answer  to  his  wife^  in  a  suit  of  diyorce,  by  reason  of  cruelty  and  adul* 
tery. 
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Judgment. 

Sir  William  Scott. 

This  is  a  proceeding  for  divorce  against  a  minor;  and  it  is  laid  down 
in  our  books  of  practice,  Oughton,  tit  20,  that  a  minor  cannot  appear  in 
person,  but  must  appear  by  his  guardian  or  curator  ad  litem,  lawfully 
assigned. 

If  a  minor  has  no  guardian  or  curator  ad  litem,  and  none  can  be  as- 
signed for  the  purpose  of  substantiating  proceedings  s^ainst  him;  it  must 
amount  to  a  total  denial  of  justice  towards  the  other  party,  who  com- 
plains of  his  conduct,  and  who  is,  in  this  case,  his  wife,  complaining  of 
brutal  and  barbarous  treatment,  and  praying  the  protection  of  the  Court 
to  be  given  to  her,  by  a  sentence  releasing  her  from  the  necessity  of  co- 
habitation. Though  he  has  no  guardian,  he  has  a  father  who  is  his 
natural  guardian  by  the  law  of  the  land,  who  caa  bring  actions  on  his 
behalf  for  injuries  done  to  him,  and  is  bound  to  maintain  his  child, — who 
may  bring  in  this  Court  suits,  on  his  behalf,  against  the  wife,  of  exactly 
the  same  nature  with  that  which  is  now  brought  against  his  son.  The 
minor  has  elected  him  his  cu^tor  ad  litem,  and  the  father  has  refused, 
upon  repeated  applications,  to  accept  the  office,  though  offered  to  be 
protected  from  any  expense,  that  might  be  incurred  in  the  discharge 
of  a  paternal  duty  corresponding  to  the  paternal  privileges  he  enjoys;-— 
and  the  son  alleges,  that  there  is  no  other  person  who  will  accept  the 
office^  In  this  state  of  things,  unless  he  can  be  assigned  curator,  this 
consequence  must  follow,  that  minority  shall  protect  a  man  in  the  most 
outrageous  treatment  of  his  wife.  His  marriage,  as  a  minor,  does  not 
take  him  out  of  his  minority,  nor  out  of  the  incapacities  of  suing,  or 
being  sued,  that  belong  to  that  state  of  minority.  I  have  a  right  to  sup- 
pose this  to  be  a  case  of  extreme  oppression,  that  cries  loudly  for  relief; 
and  if  this  Court  cannot  appoint  the  natural  guardian  to  be  the  curator 
ad  litem,  this  most  dreadful  of  all  doctrines  inevitably  follows,  that  the 
unfortunate  woman,  who  marries  a  minor,  is  doomed  to  continue  under 
the  most  intolerable  tyranny  that  can  be  exercised  over  a  wife.  Mino- 
rity is  to  give  total  impunity.  Other  Courts  exercise  a  power  of  nomi- 
nating officers  of  their  own,  or  other  proper  persons,  to  be  guardians 
for  this  purpose.  But  this  Court  neither  has  nor  claims  such  power, 
and  unless  it  can  compel  the  natural  guardian  to  perform  his  personal 
duty,  there  is  a  complete  defeasance  of  all  remedial  justice. 

Under  this  necessity,  and  to  prevent  that  failure,  I  shall  hold  the  fa- 
ther to  be  curator  ad  litem,  and  enforce  the  process  for  that  purpose. 
It  may  be  a  new  case;  because  fathers  have  been  willing  to  stand  for- 
ward in  aid  of  justice,  and  in  vindication  of  their  sons.  But  it  appears 
to  be  a  case,  for  which  an  urgent  necessity  calls  upon  the  Court  to  pro- 
vide, in  the  best  manner  that  it  can;  and,  I  trust,  that  I  do  not  exceed 
the  limits  of  my  duty,  when  I  adopt  the  course  which  I  propose:  But 
if  it  should  appear  otherwise,  I  trust  it  will  be  pointed  out  in  what 
better  mode  this  Court  could,  more  regularly,  as  well  as  more  effectual- 
ly, have  reached  the  justice  of  such  a  case. 


Th6  Court  assigned  the  father  accordingly  to  give  an  appearance,  as 
guardian  to  his  son,  by  the  next  Court  day.  The  order  not  being  com- 
plied with,  on  the  7th  of  December  1808,  the  Court,  on  the  prayer  of 
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the  wife,  pronounced  the  father  contumacious,  and  signed  the  schedule 
of  excommunication.  * 

From  that  sentence,  an  appeal  was  prosecuted  to  the  Court  of  Arches, 
which  affirmed  that  decree;  and  on  7th  December  1809,  another  sche< 
dule  of  excommunication  was  porrected  and  signed,  when  the  party  was 
accordingly  excommunicated.  In  the  meantime  application  was  made 
to  the  Court  of  Chancery  for  a  writ  of  assoikr  and  deliverance  to  the 
Bishop,  to  absolve  him.  That  writ  was  decreed  on  12th  February  1810, 
16th  Yes.  jun.  347,  and  on  9th  April  the  party  was  absolved,  (a) 

(a)  The  lue  of  excommunication  was  diBcontinued  sub  modo  by  statute  53  G.  3.  c. 
127. 


LAGDEN  V.  ROBINSON  and  GREEN.— p.  501. 

Subtraction  of  tithes:  Endowment  of  the  Ticarage,  though  not  in  simple  and  podtive 
terms,  held  sufficient.    Hatters  of  de<^tion  and  account,  &Ck 
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LOVEDEN  V.  LOVEDEN.— p.  1. 

pRMnples  of 'eridenoe  in  cases  of  dhroree  hj  reason  of  adnhefy,  &». 

This  «ras  a  ease  Ckf  diTorce  by  reason  of  adultery  of  the  wife,  in  which 
llio  prineiploa  and  lulea  of  eircumstantial  eyidence,  in  such  cases,  were 
^  '  modi  diseiMBed^to  die  effixt  appearing  in  the  Judgment 

JUDGUXNT. 

Sir  WiLLiAH  Scott. 
This  is  a  proceeding  by  Edward  Loreden  Loveden  Esqt  against  Ann 
bis  wife,  praying  for  separation,  by  reason  of  adultery,  mtihing  arises 
upon  ihie  proceedings:  they  have  been  conducted,  as  far  as  they  go,  in 
the  usual  maimer.  The  articles,  which  are  many  in  number,  plead  a 
^ilrriage  to  have  taken  jdace  en  the  15th  of  November  1794.  This 
laarriage  ts  admitted,  aad  is  likewise  fully  proved  by  many  witnesses. 
Cohabitation  continued  between  the  parties  till  the  15th  of  March  1809, 
when,  upon  the  discovery  of  an  adulterous  intercourse,  as  alleged,  with 
Mr*  Raymond  Barker,  son  of  a  neighbouring  gentleman  in  the  country, 
and  who  is  described  as  a  lay-fellow  of  Merton  College  in  Oxford,  she 
was  ordered  to  withdraw  from  her  husband's  house,  and  the  cohabitation 
kas  never  been  renewed.  She  has  offered  no  plea  of  any  kind,  but  rests 
her  ddenee^  so  far  as  it  is  preferred  by  ber  counsel,  on  the  insufficiency 
of  his  proofs,  and  upon  the  answers  to  the  interrogatories  which  she 
has  addressed  to  several  of  his  witnesses.  These  witnesses  are  twenty 
in  number,  including  the  person  who  formally  proves  the  public  docu- 
ments relative  to  the  licence  and  marriage;  and  they  are  stated  to  be 
supported  by  letters  written  and  sent  by  herself  to  Mr.  Barker,  but  in- 
tercepted by  a  servant,  and  communicated  to  Mr.  Loved^n  by  the  agen-> 
€y  of  that  servant  ^^  «, 

[       It  is  not  necessary  for  me  to  state  much  at  large  the  rules  of  evidence/ o^,/)  r 
which  this  Court  holds  upon  subjects  of  this  nature,  or  the  principles/ 
upon  which  those  rules  are  constructed: — they  are  principles  so  conso-^^S-w  ' 
nant  to  reason  and  to  the  exigencies  of  justices,  and  so  often  called  for 
by  the  cases  which  occur  in  l]bese  Courts,  that  it  is  on  all  accounts  suffi- 
cient to  advert  to  them  briefly.     It  is  a  fundamental  rule,  that  it  is  not 
necessary  to  prove  the  direct  fact  of  adultery;  because,  if  it  were  other- 
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wise,  there  is  not  one  case  in  a  hundred  in  which  that  proof  would  be 
attainable:  it  is  very  rarely  indeed  that  the  parties  are  surprised  in  the 
direct  fact  of  adultery.  In  every  case  almost  the  fact  is  inferred  from 
circumstances  that  lead  to  it  by  fair  inference  as  a  necessary  conclusion; 
and  unless  this  were  the  case,  and  unless  this  were  so  held,  no  protec- 
tion whatever  could  be  given  to  marital  rights.  What  are  the  circum- 
stances which  lead  to  such  a  conclusion  cannot  be  laid  down  universally, 
though  many  of  them,  of  a  more  obvious  nature  and  of  more  frequent 
occurrence,  are  to  be  found  in  the  ancient  books:  at  the  same  time  it  is 
impossible  to  indicate  them  universally;  because  they  may  be  infioitely 
diversified  by  the  situation  and  character  of  the  parties,  by  the  state  of 
general  manners,  and  by  many  other  incidental  circumstances  apparently 
slight  and  delicate  in  themselves,  but  which  may  have  most  important 
bearings  in  decisions  upon  the  particular  case.  The  only  general  rule  that 
can  be  laid  down  upon  the  subject  is,  that  the  circumstances  must  be 
such  as  would  lead  the  guarded  discretion  of  a  reasonable  and  just  man  ^' 
to  the  conclusion;  for  it  is  not  to  lead  a  harsh  and  intemperate  judgment, 
moving  upon  appeai^nces  that  are  equally  capable  of  two  interpreta- 
tions,— neither  la  it  to  be  a  matter  of  artificial  reasoning,  judging  upon 
such  things  difierentiy  from  what  would  strike  the  careful  and  cautious, 
consideration  of  a  discreet  man.  The  facts  are  not  of  a  technical  nature; 
they  are  facts  determinable  upon  common  grounds  of  reason;  and  courts 
of  justice  would  wander  very  much  from  their  proper  o£Bce  of  giving 
protection  to  the  rights  of  mankind,  if  they  let  themselves  loose  to  sub- 
tilties,  and  remote  and  artificial  reasonings  upon  such  subjects.  Upon 
such  subjects  the  rational  and  the  legal  interpretation  must  be  the  same. 
It  is  the  consequence  of  this  rule,  that  it  is  not  necessary  to  prove  a 
fact  of  adultery  in  time  and  place.  Circumstances  need  not  be  so  spe- 
cially proved,  as  to  produce  the  conclusion  that  the  fact  of  adultery  was 
committed  at  that  particular  hour  or  in  that  particular  room;  general  co- 
habitation .has  been  deemed  enough.  Parties  living  for  months  and  for 
years  together,  and  hoping  by  that  means  to  insult  the  feelings  of  a  hus- 
band, and  to  elude  the  justice  of  the  tribunals  which  have  to  decide 
upon  such  matters,  have  by  such  contrivances  supposed  that  they  were 
su£Bciently  protected;  but  the  courts  of  justice  have  held  that  that  is  an 
evasion  which  was  perfectly  insufficient  for  such  a  purpose,  and  the  par- 
ties have  been  concluded  by  general  cohabitation.  This  has  been  laid 
down  repeatedly,  and  acted  upon  in  this  Court,  in  cases  such  as  Cado- 
gan  Y,Cadogan^{a)  Button  v*  Button:  and  other  cases  have  been  con- 

(a)  In  the  case  of  Lord  Cadogan  v.  Lady  Codog^ariy— The  Court,  after  a  luU  and  par- 
ticular examination  of  the  effect  of  the  eyidence  on  Uie  Ubel,*  and  the  responsive  die- 
ntion,  observed — My  opinion  is  so  completely  founded  on  the  view  of  these  facts,  that 
It  mig^ht  not  be  necessary  to  go  further:  the  sequel,  however,  calls  for  some  observations 
from  the  Court.  Lord  Cado^n  pleads  <*  that  the  parties  retired  toother  into  Wales, 
where  they  lived  in  domestic  intimacy."  In  the  responuve  allegation  it  is  pleaded  *<tfaat 
they  did  not  go  by  agreement;  but  that  they  met  tiiere  accidentally;"  though  it  admits 
that  they  continued  in  that  part  of  the  country  together.  The  improbability  of  this  story 
is  so  strong,  that  even  Ball,  the  servant  maid,  revolts  at  it,  and  takes  it  for  g^ranted,  that 
Mr.  Cooper  went  there,  in  consequence  of  knowing  that  Lady  Gadog^  was  living  at 
that  place.  Something  has  been  said  in  defence  of  such  a  measure,  as  natural  to  pe^> 
sons  in  their  situation;  that,  being  outcasts  of  society,  they  nught  shut  out  the  world, 
and  all  scandal  together.  Lady  Cadogan,  in  this  suit,  stands  highly  on  her  honour,  and 
desires  her  friends  and  the  public  to  suspend  their  judgment  till  the  cause  shall  be  de* 

*  It  is  to  be  regretted  that  no  sufficient  notes  have  been  .preserved  of  this  long  and 
elaborate  judgment,  as  it  is  recollected  to  have  been. 
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firmed  by  the  Court  of  Delegates,  and  is  the  established  principle  of  this ' 
Court.  Such  are  the  general  rules  and  such  the  general  principles  esta- 
blished here;  and  it  is  with  reference  to  those  general  rules  the  present 
case  must  be  examined.  It  is  possible  that  the  case  may  not  require 
the  application  of  the  more  extended  rules,  because  it  is  possible  that 
there  may  be  such  direct  proof  of  the  fact  of  adultery  as  not  to  stand  in 
need  of  such  an  application. 

Of  the  manner  in  which  these  parties  lived  together  before  about  the 
year  1803,  I  think  there  is  no  evidence  adduced  which  shows  the  state 
of  the  parties  one  way  or  other;  excepting  that  it  appears,  indeed,  that 
down  to  the  very  time  of  this  alleged  discovery  nothing  had  arisen 
which  had  awakened  suspicions  in  tfie  mind  of  the  husband.  It  is,  I 
think,  spoken  to  by  Calcutt,  who  had  been  housekeeper  in  the  family 
for  some  time,  that  in  the  year  1803  a  connexion  which  had  subsisted 
between  the  family  of  Mr.  Loveden  and  the  family  of  a  neighbouring 
gentleman,  Mr.  Barker,  who  lived  at  Fairford  in  Gloucestershire,  had 
produced  something  that  attracted  the  attention  of  this  witness  in  parti- 
cular. Mr.  Barker's  family  had  lived  upon  a  footing  of  great  intimacy 
and  friendship  with  the  family  of  Mr.  Loveden,  which  appears,  in  the 
later  periods  of  it,  to  have  been  disturbed  i^nd  interrupted  in  consequence 

dded;  and  the  Court  is  not  to  suppose  that  she  was  so  deserted,  as  to  be  under  the  ne- 
cesaty  of  finding  an  asylum  only  in  the  society  of  the  yery  person*  who  was  the  cause 
of  the  imputation  which  had  been  cast  upon  her.  They  do  in  fact  however  retire,  and 
pursue  their  journey  together  to  several  places,  in  all  of  which  the  Court  is  desired  to 
believe,  that  all  which  passed  was  innocent,  because  nothing  had  been  exposed,  contrary 
to  common  decency,  to  the  waiters  and  servants  of  the  places  where  they  have  resided. 
It  is  true  that  Mr.  Cooper  sleeps  at  the  inn:  but  is,  in  aU  other  respects,  domesticated 
in  Lady  Cadogan's  house.  He  is  there  in  the  morning,  and  'till  night;  his  clothes  are  at 
tibe  house,  his  horse  also— he  takes  his  meals  there — every  thing  is  there — he  himself  is 
constanUy  there,  except  for  a  few  hours  of  the  night  It  is  then  from  tiiese  few  hours, 
and  from  the  evidence  of  witnesses  selected  by  themselves^  that  the  Court  is  required  to 
suppose,  that  all  this  intercourse  was  perfectly  innocent  Abstracted  from  all  the  former 
&cts,  this  might  almost  be  considered  as  composing  a  separate  and  detached  case.  Here 
is  the  wife  of  another  husband,  and  the  husband  of  another  wife,  quitting  all  public  and 
domestic  duties  in  their  own  stations,  retiring  together  and  shutting  out  all  witnesses, 
except  persona  chosen  by  themselves.  Can  it  be  necessary  that  the  Court  should  re- 
quire any  other^evidence  than  ihM,  in  the  nature  of  facts  of  indecent  behaviour?  Is  it  for 
Uie  interest  of  society  that  such  a  principle  should  be  muntained?  Mere  cohabitation  in 
this  way,  must,  in  itself,  be  held  sufficient  to  found  the  judgment  of  the  Court  conclu- 
sively against  them.  In  the  case  of  RuUon  v.  BuiUm^*  there  was.  a  defence  of  the  same 
kind:  and  though  the  gentleman  slept  in  the  house,  it  was  proved  that  he  had  a  separate 
room,  and  the  witnesses,  to  that  part  of  the  case,  declared  that  they  had  never  observed 
any  indecent  familiarities  between  them.  But  in  the  Court  of  Delegates  it  was  strongly 
held  "  tiiat  ^neral  cohabitation  excluded  the  necessitv  of  proof  of  particular  facts.''  It 
maybe  possible  that  persons,  of  peculiar  and  eccentnc  dispositions  or  habits,  may  live 
together,  in  such  manner,  without  actual  criminal  connexion;  and  it  is  physically  possi- 
ble^ that  persons  may  be  in  the  same  bed  together  without  criminal  intercourse.  Courts 
of  justice,  however,  cannot  proceed  on  such  ground:  finding  persons  in  such  a  situation 
as  presumes  gaSt  generaUyt  they  must  presume  it  in  all  cases  attended  with  these  cir- 
comstaiiees.  They  cannot  adopt  the  extravagant  professions  of  Platonism  for  the  prin- 
eiplea  of  their  decisions.  Such  would  be  the  decision  of  the  Court  on  this  point  alone; 
hut  the  Court  is  not  at  liberty  to  put  out  of  its  recollection  all  the  antecedent  hcXs  ofthe 
case,  on  which  it  has  before  observed.  Looking:  to  them  and  to  the  main  fact — the  ad- 
mission of  a  gentleman  to  her  bedchamber  at  night,  under  the  frivolous  plea  of  illness^ 
that  has  been  set  up,  and  to  all  the  other  particulars,  which  have  been  established  in  evi- 
dence, I  feel  myself  compelled  to  pronounce,  that  the  case  is  fully  proved,  and  that 
Lord  Cadogan  is  entitied  to  the  relief  which  he  prays, 

•  Arches,  26th  January  1796.    Deleg.  14th  Nov.  1796. 


464  LOVEDEN  9.  LOYBDEN.  1810. 

of  the  transactions  between  this  gentleman,  who  was  a  son  of  that  fa- 
mily, and  Mrs.  Loveden;-^or  though  it  never  did  reach  the  eyes  nor 
the  ears  of  Mr.  Loveden  himself,  it  is  alluded  to  in  a  conversation 
which  passed  between  Mr.  Barker  and  the  butler,  Hastings,  who  is  a 
capital  agent  in  these  transactions; — it  is  alluded  to  that  it  had  been 
known,  and  with  feelings  of  great  uneasiness,  at  his  family  house  at 
Fairford:  and  that  it  was  calculated  to  produce  uneasiness  there,  cannot 
be  denied;  because  he  had  been  received  with  great  hospitality  in  this 
house, — with  great  familiarity:  and  it  is  most  fully  admitted  by  the 
counsel  on  the  part  of  Mrs.  Loveden,  that  that  which  had  occurred  cer- 
tainly was  not  that  which  such  treatment  ought  to  have  produced.  It 
is  admitted  by  them,  and  could  not  be  denied,  without  flying  in  the  face 
of 'that  mass  of  evidence  which  now  lies  before  me,  that  a  most  impro* 
per  attachment  had  taken  place  between  these  parties,  and  that  acts  ex- 
tremely  indelicate  had  passed  between  them;  for  they  raise  the  question 
no  higher  than  this,  Was  this  attachment  accompanied  by  adultery? 
Were  these  acts,  indelicate  as  we  must  admit  them  to  be,  attended  with 
the  crime  of  adultery? 

These  admissions,  which  as  I  say  could  not  be  avoided  without  en- 
countering the  whole  of  the  a£Brmative  evidence  which  is  here  produced, 
will  relieve  me  from  the  necessity  of  entering  very  minutely  into  the 
particular  circumstances  vouched  by  a  great  variety  of  witnesses.  They 
certainly  do  prove  a  state  of  intimacy  between  these  parties  suspicious 
in  the  highest  degree.  The  parties  were  observed  to  be  fond  of  walk- 
ing together  separately  from  the  rest  of  the  family,  arm-in-arm  toge- 
ther;— that  she  paid  particular  attention  to  his  accommodation  when  he 
came  to  the  house,*— was  peculiarly  attentive  to  the  preparations  of  his 
room, — ^to  the  ornaments  of  his  room,-— even  occasionally  assisting  to 
make  up  the  fire  in  his  room; — that  she  addressed  herself , with  particu- 
lar attention  to  him  at  dinner  and  meals; — ^that  he  camci  evidently  by 
appointment,  and  when  the  husband  was  absent  from  Bdseot,  the  place 
of  his  residence,  or  particularly  engaged;  that  this  attracted  the  notice 
of  these  witnesses,  and  convinced  them  that  his  visits  must  have  been 
by  appointment;  because  no  sooner  was  the  back  of  Mr.  Loveden  tum- 
ea,  than  this  eentleman  appeared: — that  while  he  was  there,  and  the 
husband  was  absent,  she  was  ordered  to  be  denied  to  all  other  persons 
who  came  there,  and  was  actually  so  denied; — that  if  Mr.  Loveden's 
return  was  announced  by  the  ringing  of  the  house  bell,  they  separated 
immediately,  and  met  again  in  Mr.  Loveden's  presence  as  if  for  the 
first  time, — as  if  they  had  not  been  in  company  and  held  any  conversa- 
tion before; — ^that  they  were  fond,  when  walking  in  company,  of  8q>a- 
rating  from  the  rest  of  the  company,  walking  together  separately,  and 
in  the  attitudes  described; — that  they  were  often  seen  retiring  into  tiie 
shrubberies  and  plantations  in  the  garden; — that  he  came  very  firequent- 
ly  on  horseback,  coming  with  his  horse  into  these  plantations  and  shrub- 
l>eries  unknown  till  observed  by  servants;  and  never  going  up  to  the 
bouse,  but  meeting  this  lady  at  these  places; — that  they  have  been  seen 
in  the  gardens  with  arms  round  each  other's  waist; — that  they  were  seen 
upon  one  particular  occasion  to  kiss  each  other;  that  upon  finding  them- 
selves observed,  they  retired  in  great  confusion;  that  at  table  they  were 
in  the  habit  of  sitting  close  together,  and,  as  the  butler  positively  swears 
to  his  own  observation  of  the  tact,  with  their  legs  and  feet  fixed  together 
under  the  table; — ^that  in  London  they  met,  and  evidently  upon  signals 
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and  by  appointment,  to  ride  together  in  the  Park; — that  he  has  been   ^ 
seen  to  lay  his  hand  upon  her  hip,  and,  upon  being  observed,  to  with-  '^ 
draw  it  in  confusion;  that  at  another  time  he  laid  his  hand  in  a  most  fa-^ 
miliar  manner  upon  her  shoulder; — that  he  was  admitted  alone  into  her 
dressing-room,  where  other  gentlemen  were  scarcely  ever  admitted; 
and  that  he  was  so  admitted  totally  unknown  to  Mr.  Loveden; — that 
when  parties  went  out  coursing  or  hunting,  these  two  persons  always 
came  home  an  hour  before  the  rest  of  the  company,  and  remained  alone 
together: — in  short,  that  a  degree  of  familiar  intercourse  took  place 
which  attracted  the  notice  of  every  servant  and  of  every  visitor  in  the 
house. 

These  are  facts  spoken  to  by  such  a  number  of  witnesses,  that  I  must 
repeat  great  part  of  these  depositions  which  have  been  read,  and  which 
have  been  commented  upon  much  at  length,  if  I  were  to  refer  to  them: 
I  must  state  them  entirely  over  again  if  I  were  to  enumerate  the  partic- 
ular facts  spoken  to  in  the  depositions  which  these  several  witnesses 
have  given;  for  all  the  servants,  in  various  capacities  which  gave  them 
opportunities  of  observation,  concur  in  describing  the  intercourse  as 
suspicious,  and  as  gross  in  a  very  high  degree. 

It  has  been  made  matter  of  objection,  among  the  few  objections  which 
it  was  possible  for  the  ingenuity  of  advocates  to  collect  upon  this  occa- 
sion, that  this  lady  seems  to  have  been  livine  amongst  spies,  and' that 
they  seem  all  to  have  acted  with  unfavourably  conceived  impressions. 
The  fact  is,  that  their  observations  were  awakened,  and  could  not  be 
otherwise  than  awakened,  by  the  appearances  which  were  presented  to 
their  view.*  Such  scenes  as  these  going  on  in  a  decent  and  respectable 
family,  and  Bome  of  them  passing  under  the  eyes  of  such  a  number  of 
persons,  could  not  but  excite  observation,  could  not  but  provoke  conver- 
sation among  them.  If  the  evidence  had  been  otherwise,  I  think  it 
would  have  furnished  a  just  ground  of  imputation;  for  such  circumstances, 
as  are  described  by  the  witnesses,  could  not  pass  without  producing  such 
consequences  and  conversation  among  them:  they  must  provoke  the  in- 
dignation of  the  servants;  they  must  have  alarmed  their  vigilance,  and 
have  engaged  them  in  what  we  find  them  to  be  engaged  in, — the  com- 
mon purpose  of  defeating  and  detecting  an  intercourse  so  disgraceful  to 
the  house  and  so  injurious  to  their  master.  The  only  wonder  in  the 
case,  I  think,  is,  that  such  an  intercourse  could  have  been  possible  for 
such  a  length  of  time,  without  in  some  way  or  other,  by  some  acci- 
dent, by  some  information,  reaching  the  notice  of  Nlr.  Loveden. 
It  had  certainly  attracted  the  notice  of  his  visitors; — so  says  Mr.  Sey- 
mour, who  was  a  visitor  in  the  house,  and  who  states  that  he  had  him- 
self observed  so  much,  and  had  heard  so  much  from  other  persons 
who  had  seen  the  same,  that  he  found  himself  compelled  by  the  duties 
of  friendship  to  expostulate  with  her  upon  the  intercourse,  which  he 
did  not  at  that  time  suspect  to  be  criminal,  but  which  was  at  least  , 
suspicious,  between  her  and  Mr.  Barker.  She  took  it  ill,  and  declared  ^9^* 
that  so  long  as  Mr.  Barker  behaved  well  to  her  she  should  not  alter  her 
behaviour  to  him; — a  pretty  strong  proof  of  a  blind  attachment  to  this 
gentleman;  because  a  woman  of  delicacy  who  had  been  informed  by  a 
friend  that  her  character  was  suffering,  in  the  opinion  of  respectable 
persons,  on  account  of  the  footing  on  which  she  was  with  another  gen- 
tleman, would  at  least,  for  the  protection  of  her  good  name  if  not  of  her 
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inaoceoce,  have  avoided  appdaraoces  that  had  led  to  fiucb  unfavourable 
impressions  of  her  character. 

Mr.  Pryse,  who  is  the  son  of  Mr.  Loveden  by  a  former  wife,  ^yh 
that  he  had  observed  attentions,  though  not  with  the  suspicions  which 
must  have  been  excited  if  he  had  seen  more.  It  appears  by  the  conver* 
sation  to  which  I  have  already  alluded  of  the  butler,  Hastings,  with  Mr. 
Barker,  to  have  found  its  way  into  the  general  talk  of  the  country. 
With  all  this,  however,  nothing  appears  to  have  attracted  the  notice  of 
Mr.  Loveden.  That  occurred  in  this  case,  though  certainly  in  an  un«* 
common  degree,,  which  happei^i  in  many  others, — that  the  husband  is 
the  last  person  who  entertains  a  suspicion  of  his  misfortunes.  There  i% 
I  think,  no  reason  whatever  to  presume  any  kind  of  connivance  on  his 
part,  or  any  other  forbearance  than  what  arose  from  the  most  profound 
ignorance  of  the  dishonour  that  was  practising  upon  him. 

There  are  several  particular  instances  of  the  fanuliaiitie»  passing  be- 
tween these  persons,  which,  I  think  it  may  not  be  improper  for  me 
more  particularly  to  advert  to;  and,  amongst  the  rest,  M>me  that  ase 
spoken  to  by  Hooper  and  by  Chamberlain:  by  Hooper  upon  the  iStftb 
article,  and  by  Chamberlain  upon  the  same  day.  Chamberiain  says^ 
<<  That  on  a  Sunday  morning,  happening  some  time  about  a  year  and  a 
half  and  within  two  years  last  past,  Mr.  Barker  having  either  slept  at 
Buscot  House  on  the  preceding  night,  or  having  called  there  on  the 
Sunday  morning,  and  the  family  being  preparing  to  go  to  Church,  and 
the  carriage  having  gone  for  that  purpose,  and  being  about  to  come  round 
to  the  door,  he  having  Mr.  Barker's  horse  in  the  stable,  came  to  the 
under-butler,  who  was  then  in  the  pantry  at  the  bottom  of  the  stairs,  and 
near  to  the  billiard«room,  and  asked  if  Mr.  Barker  had  ordered  or  if  he 
wanted  his  horse;  and  to  the  best  of  his  recollection  Hooper  replied,  that 
Mr.  Barker  was  gone  into  the  green  house,  and  that  if  the  deponent 
would  stop  a  little  he  would  show  him  some  of  Mrs.  Loveden's  tricks: 
and  the  bell  of  the  room  in  which  the  family  had  breakfasted  having 
just  then  rung,  the  said  James  Hooper  desired  the  deponent  to  eo  into 
the  butler's  bed-room,  and  watch  from  the  window  thereof,  which  com- 
mands a  view  of  the  conservatory  or  green-house,  whether  Mr.  Barker 
came  out  of  the  said  green4iouse  or  not;  and  that  Hooper  then  went  to 
answer  the  bell,  and  the  deponent  watched  as  directed  from  the  butler's 
bed-room  window;  and  that  shortly  afterwards  he  saw  the  family  go  to 
Church,  but  Mrs.  Loveden  having  a  pain  in  her  face  staid  at  home,  and 
did  not  go  that  day:  that. as  soon  as  their  family  were  gone  to  Church, 
Hooper  came  into  the  butler's  bed-room  to  the  deponent,  and  told  him 
to  listen  and  he  would  soon  hear  Mrs.  Loveden  come  down  stairs,  and 

S  through  the  billiard-room  into  the  green-house;  that  he  continuing  to 
ten  as  desired,  he  plainly  heard  Mrs.  Loveden  come  down  the  stairs 
and  go  into  the  billiard-room;  she  went  through  the  communication  as 
before  described  in  the  conservatory  ;-~that  Hooper  afterwards  came 
and  told  ihe  deponent  he  had  been  through  the  billiard-room  and  Mrs. 
Loveden's  dressing-room,  and  into  the  small  further  room,  and  that  she 
was  not  in  rither  of  the  said  rooms,  and  must  have  gone  into  the  green- 
house; that  being  then  quite  certain  that  Mrs.  Loveden  and  Mr.  Barker 
were  tc^ther  in  the  said  green-house,  and  having  occasion  to  be  about 
some  part  of  the  business  in  the  house,  he  desired  the  deponent  to  keep 
on  the  watch  from  the  butler's  bed-room  window,  in  order  to  see  whe- 
ther they  came  out  of  the  said  green-house  or  not;  that  the  deponent 
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aceordingly  did  wateh.  until  the  family  returned  firom  Church;  that 
Hooper  occasionally  came  into  the  said  bed^room  to  him;  but  neither 
Mrs.  Loveden  nor  Mr.  Barker  were  seen  till  Mr*  Loveden's  carriage 
drove  up  to  the  front  door  on  the  return  of  the  fieucnily  from  Church, 
which  could  plainly  be  heard  by  them  in  the  green-houae;  and  imrne* 
diately  after  this,  upon  the  hearing  of  the  noiae  of  the  carriage  coming 
up,  the  deponent  saw  the  said  Mr.  Barker  come  out  of  the  green-house 
by  one  of  the  windows  thereof,  and  go  round  by  the  back  of  the  green- 
house, and  pass  the  north  front  of  the  house,  and  go  towards  the  stables; 
that  he  directly  afterwards  saw  Mrs.  Loveden  come  out  of  the  green- 
house through  one  of  the  sash  windows  thereof  near  to  the  house,  and 
go  and  meet  her  mother;  and  he  heard  her  mother  blame  her  for  being 
out,  and  say  she  would  have  more  pain  in  her  face  or  to  that  effect  That 
he  immediately  came  out  of  the  butler's  bed-room,  where  he  had  re- 
mained at  the  time,  and  ran  down  to  the  stables,  and  oT^^ook  Mr. 
Barker  going  to  the  stables,  and  brought  out  his  horse  to  him,  and  he 
rode  away  in  the  direction  for  Oxford." 

Now  to  be  sure  this  is  evidence  which  shows  an  advantage  was  taken 
af  the  retirement  of  the  family  for  the  purpose  of  going  to  church.  This 
is  fully  confirmed  by  Hooper,  as  far  as  he  had  an  opportunity  of  observ- 
ing: he  did  not  wait  along  with  Chamberlain,  because  his  business  called 
him  into  the  house;  but,  as  far  as  he  gees,  he  fully  established  the  fac^ 
"*-that  in  the  creen-house  they  were  together  from  the  time  that  the  fien 
mily  went  till  the  time  that  the  family  returned,  and  that  they  then 
separated  in  such  a  manner — (for  that  is  a  circumstance  not  to  be  laid 
eat  of  consideration  in  all  these  cases) — ^that  they  then  separated  in  such 
a  manner  as  to  elude  the  appearance  of  their  having  been  at  all  together, 
thereby  giving  to  this  meeting  an  appearance  of  secrecy  and  cTandes- 
iinity  which  leads  to  a  suspicion  of  every  thing  improper. 

There  is  another  thing  spoken  to  by  Hooper  at  a  succeeding  time,  and 
it  is  this. — He  says,  **  That  in  the  month  of  January  1808,  when  Mr. 
Barker  was  on  a  visit  at  Buscot  Park,  and  all  the  company  then  at  the 
house  had  gone  out  to  take  the  diversion  of  coursing,  and  amongst  them 
Mrs.  Loveden  and  Mr.  Barker,  these  two,  as  they  usually  did  on  such 
occasions,'' — a  &ct' which  is  spoken  to  by  other  witnesses, — <<came 
home  about  an  hour  before  the  rest  of  the  company  and  more:  and  after 
th^  had  been  in  the  house  a  short  time,  there  havi^  been  a  dish  of 
fine  fish  caught,  and  the  cook  wishing  to  know  how  Mrs.  Loveden 
would  choose  to  have  them  dressed,  he  the  deponent  took  them  on  the 
dish  in  order  to  show  them  to  ^is  mistress,  and  to  take  her  orders  as  to 
the  dressing  the  same;  that  for  that  purpose  he  went  into  the  library 
and  breakfast-parlour,  then  up^to  Mrs.  Loveden's  own  bed-room;  and 
having  knocked  at  the  door  thereof,  which  was  ajar,  and  no  person  an- 
swering, he  went  into  the  same,  and  from  thence  into  the  little  dressing- 
room  adjoining,  which  was  used  by  Mrs.  Loveden,  and  also  in  the  ad- 
joining room,  called  Mrs.  Loveden's  dressing-room,  and  into  every 
other  bed- room  on  that  floor,  except  one  room,"^ — that  he  particularly 
describes, — ^  and  he  could  not  find  her  in  any  of  the  said  rooms,  nor 
did  he  see  Mr.  Barker:  that  upon  his  return  down  stairs  he  met  Miss 
Loveden  on  the  hall  floor,  nearly  opposite  the  library  door,  of  whom  he 
inquired  if  die  knew  where  Mrs.  Loveden  was;  to  which  she  answered 
she  did  not,  but  supposed  she  was  in  the  room  called  the  dressing- 
room,  or  to  that  effect     He  told  her  he  had  been  there,  but  that  she 
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was  DOt  in  the  said  room:  that  immediately  afterwards  she  came  out  oS 
the  dining-room  into  the  hall  to  the  deponent,  and  appeared  very  red 
in  the  face  and  extremely  confused,  and  held  her  riding-habit  half  way 
up  her  legs,  as  if  she  did  not  know  what  she  did  from  the  confusion  she 
was  in;  and  that  haying  given  the  deponent  orders  as  to  the  manner  she 
would  have  the  fish  dressed,  she  then  went  into  the  library  to  Miss 
Loveden,  and  the  deponent  carried  the  fish  down  stairs:  that  he  imme- 
diately  came  out  again  to  the  side  of  the  stairs  and  listened,  and  that  he 
heard  a  man's  footsteps  come  out  of  the  said  dining-room,  which  Mrs. 
Loveden  had  just  before  left,  and  run  up  stairs."  The  &ct  then  is,  that 
the  parties  came  home  an  hour  before  any  of  the  rest  of  the  family,  that 
they  were  not  to  be  found,  and  that  this  servant  who  went  to  speak  to 
his  mistress  came  to  the  dining-room  door;  that  she  met  him,  so  as  to  pre- 
vent his  entering  the  door,  in  a  state  of  confusion,  and  that  a  man  was 
there;  and  as  Mr.  Barker  could  not  possibly  be  any  where  else,  I  think 
it  leads  to  the  unavoidable  conclusion  that  be  was  the  person  who  was 
there. 

There  is  another  fact  which  is  mentioned,  that  is  of  the  same  nature, 
and  which  leads  to  conclusions  of  the  same  kind.  He  says,*  <<  it  was  not 
a  custpm  with  him,  as  business  did  not  call  him,  to  walk  in  the  gardens, 
pleasure  grounds,  or  plantations  at  Buscot;  so  that  he  had  but  little  op- 
portunity of  seeing  them;  but  he  knew  that  they  were  in  the  habit  of 
walking  together  ^out  the  said  grounds,  plantations  and  gardens;  for 
he  has  himself  seen  them  go  into  the  plantations  and  about  the  green- 
house garden,  and  has  at  such  times  frequently  seen  them  walk  to- 
gether arm-in-arm  within  view  of  the  house.  That  one  afternoon  in  the 
year  1805,  when  a  Mrs.  Stephens  of  Bath  was  on  a  visit  at  Buscot  Park, 
the  deponent,  and  William  Musson,  a  servant  to  a  gentleman  who  was 
there  likewise  on  a  visit,  having  been  walking. out  in  the  Park,  and 
coming  into  the  plantations,  they  saw  two  persons  at  a  little  distance  ap- 
proaching that  part  of  the  plantation  where  they  then  were:  upon  which 
the  deponent  and  this  other  servant  who  was  with  him,  not  knowing 
who  they  were,  stopped  in  the  thick  part  of  the  plantation  among  the 
shrubs  till  they  passed  them;  and  as  the  said  two  persons  approached, 
the  deponent  and  this  other  servant  plainly  saw  Mrs.  Loveden  and  Mr. 
Barker  walkin|L  together,  having  his  arm  round  her  waist,  and  Mrs. 
Loveden  havin^ier  arm  round  his  waist;  and  he  and  his  companion  re- 
mained concealed  in  the  plantation  until  they  had  passed  by:  then  they 
came  out  of  the  plantation,  and  went  towards  the  house;  and  when  they 
had  got  into  the  park  again  to  go  to  the  house,  they  met  Mrs.  Stephens, 
who  inquired' of  the  deponent  if  he  had  met  Mrs.  Loveden:  and  the 
deponent,  not  choosing  to  say  he  had  met  her  with  Mr.  Barker,  said  he 
had  not  seen  her;  upon  which  Mrs.  Stephens  said  she  had  lost  her. ''-i-. 
So  that  she  had  contrived  to  quit  this  lady  and  to  join  Mr.  Barker, 
and  to  walk  with  him  in  the  manner  which  these  witnesses  have  de- 
scribed. 

There  is  another  witness  to  whose  evidence  I  will  advert,  and  that  is 
M'Nicol.  Something  of  an  objection  was  taken  to  his  evidence  as  a 
witness,  from  what  appeared  upon  an  interrogatory,  that  he  had  h^d  a 
quarrel  with  Mr.  Loveden,  on  account  of  his  having  bartered  some  fruit, 
for  some  seeds. — I  do  not  think  that  that  can  be  admitted  to  affect  the 
testimony  of  this  witness  in  any  degree:  it  is  known  that  these  things 
are  on  a  different  footing  in  different  families;  it  is  a  confidence  reposed 
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in  gardeners  in  some  families  to  make  exchanges;  and  a  man  acting 
fairly  and  for  the  advantage  of  his  master's  concerns  would  not  be  in 
the  least  degree  discredited  by  it:  and  if  he  supposed  that  his  authority 
wentf«n*ther  than  it  did,  that  cannot  be  considered  as  a  circumstance  at 
all  invalidating  his  testimony  as  a  witness — least  of  all  would  it  give  a 
favourable  bias  to  his  testimony  towards  the  person  who  had  so  resented 
the  liberty  he  had  taken.  He  says,  "  He  observed  there  was  a  great 
degree  of  intimacy  between  Mr.  Barker  and  Mrs.  Loveden,  for  they 
were  in  the  habit  of  walking  together  and  alone  arm-in-arm  in  the 
flower-garden  and  pleasure-grounds  at  Buscot  Park,  on  every  occasion 
they  could  find  so  to  do:  that,  from  the  manner  in  which  they  met  at 
times  in  the  plantations  and  in  the  garden,  he  had  no  doubt  but  that 
they  met  there  by  appointment:" — He  says,  "That  he  remarked  that 
when  Mr.  -Barker  was  visiting  at  Buscot,  Mrs.  Loveden  used  t6  get  up 
in  a  morning  much  earlier  than  was  her  usual  custom,  and  to  come  into 
the  flower-garden,  where  she  was  always  met  by  Mr.  Barker,  and  that 
they  used  to  walk  there  together  and  alone  till  Mr.  Loveden's  bell  was 
rung;  and  whenever  the  deponent  was  in  the'  garden  at  such  times,  and 
was  near  enough  to  hear  the  bell,  he  always  observed  that  they  sepa- 
rated, and  Mrs.  Loveden  went  into  the  house;  for  it  was  then  lipown 
that  Mr.  Loveden  had  got  up:  and  he  has  at  times  found  them  walking  to- 

gither  in  the  plantations,  when  it  was  not  known  in  the  house  that  Mr. 
arker  had  come  there;  and  on  one  day  in  particular  he  well  recol- 
lects.— "  That  goes  to  a  fact  which  I  shall  have  occasion  to  observe  upon 
by  and  by. 

There  are  other  witnesses  that  speak  to  situations  exactly  of  the  same 
kind,  and  as  situations  frequently  occurring  between  these  parties.  Now 
I  do  confess  that,  upon  a  view  of  this  general  evidence  applying  to  the- 
general  conduct  of  these  parties  to  each  other,  I  am  very  much  inclined 
to  accede  to  the  doctrine  which  has  been  stated  by  the  counsel  for  Mr. 
Loveden,  that  it  would  justify  the  legal  conclusion  that  adultery  had 
been  committed  if  any  situations  were  shown  in  which  the  fact  was  at 
all  likely  to  have  passed.     It  would  be,  I  think,  a  doctrine  extremely 
dangerous  to  the  security  of  domestic  life,  if  all  this  could  pass  without 
warranting  such  a  conclusion.     Whatl-^when  an  improper  attachment 
b  admitted  to  have  existed  between  the  parties — when  it  is  admitted 
that  indelicate  acts  have  passed  between  the  parties  when  they  were 
within  the  reach  of  observation,  shall  it  not  be  concluded  that  those  acts/^  ^,  Lq 
were  carried  much  further  when  they  were  out  of  the  reach  of  obser-v         ^ 
vation?     I  am  not  ignorant  what  allowances  are  to  be  made  for  the  lax-  y  i^^M 
ity  of  modern  manners;  but  does  it  in  practice  or  in  reason  extend  to  y  s  yA 
liberties  of  the  kind  described,  without  subjecting  the  parties  to  un-  ^^*^* 
favourable  conclusions,  if  they  are  found  in  situations  in  which  they  are 
withdrawn  from  the  eye  of  an  observer?     I  think  the  law  would  lose 
sight  of  that  justice  by  which  it  is  to  regulate  the  rights  of  individuals^ 
if  it  were  to  hold  that  all  this  took  place,  and  that  nothing  further  pass- 
ed when  the  parties  were  entirely  unrestrained  by  the  eyes  of  any  per- 
sons whatever. 

However,  the  matter  does  not  rest  here:  the  evidence  goes  a  great 
deal  further;  and  is  such  as,  I  think,  to  leave  but  little  doubt  upon  the    , 
minds  of  those  who  have  to  consider  its  efiect     I  mean  particularly 
here  to  allude  to  the  clandestine  correspondence  which  has  been  pro- 
duced.    The  fact  that  any  correspondence  whatever,  unknown  to  the 


470  LOYEDEN  V.  LOVEDBK,    tSlO. 

husband,  had  passed  between  this  lady  and  Mr.  Barker,  would  of  itself 
be  highly  suspicious;  even  if  its  nature  and^  its  tenor  were  wholly  ua- 
known,  it  would  have  been  open  to  the  most  unfavourable  conclusions 
regarding  that  nature  and  tenor.  But  how  is  it  conducted?  Why,  it 
appears  that  in  the  country  she  was  in  the  habit  of  putting  letters  di- 
rected to  this  gentleman  privately  into  the  bag,-r-letters  not  directed  by 
her  husband,  though  a  member  of  parliament  It  appears  that  she  was 
in  the  habit  of  receiving  letters  not  addressed  to  her  husband,  but  se- 
parately to  herself;  that  she  was  in  the  habit  of  receiving  them  with 
great  eagerness;  and,  in  the  latter  period  of  the  history,  that  she  was  in 
the  continued  practice  of  getting  the  bag  before  it  was  produced  to  her 
husband  or  to  any  body  else;  that  in  town  she  herself  put  letters  direct- 
ed to  this  gentleman  into  the  receiving  offices,  or  delivered  them  herself 
to  the  postman  with  her  own  hand;  some  of  these  letters  are  sufficient- 
ly proved  to  have  been  directed  to  this  gentleman.  All  these  £icts  are 
established  very  fully  by  Stratton,  by  Chamberlain,  by  Hooper,  by 
M^Nicol,  and  by  Dyke.— Now  under  such  circumstances  as  these,  I 
think  all  conclusions  must  be  unfavourable. 

^*  The  correspondence  of  a  young  married  woman  with  a  young  man, 
unknown  to  her  husband,  is  what  I  presume  hardly  comes  within  the 
known  latitude  of  modern  manners  ;%ut,  connected  with  the  general 
footing  on  which  these  parties,  by  all  the  evidence  to  which  I  have  al- 
luded, were  proved  to  have  stood,  it  speaks  a  more  decisive  language 
with  respect  to  its  nature.  But,  however,  it  does  happen  Jn  this  case 
that  letters  have  been  intercepted,  and  are  within  the  view  of  the  court; 
the  time  and  the  manner  of  their  being  brought  to  light  and  their  au- 
thenticity are  fully  proved.  They  were  taken  out  of  the  bag; — and 
without  entering  into  the  particulars,  there  is  very  sufficient  evidence 
that  they  were  written  on  the  26th  of  November  1808;  that  they  were 

Imt  into  the  bag  by  her;  that  Hooper,  having  suspicions  that  there  were 
etters  passing  from  her  to  Mr.  Barker  in  this  bag,  contrived  to  get 
these  letters  out  of  the  bag;  that  he  communicated  those  letters  to  some 
others  of  the  servants,  particularly  to  Haynes,  with  whom  he  appears 
upon  a  footing  of  intimacy,  and  tluit  they  were  afterwards  ddivered  up 
to  Mr.  Pryse,  the  son-in-law,  upon  the ,  discovery  which  took  place 
iK)me  time  afterwards.  I  think  their  identity  is  clearly  established  by 
Jthla  witness,  and  by  the  other  witness  who  has  proved  their  eonteots, 
and  by  Mr.  Pryse  himself;  and  1  see  nothing  which  at  all  shocks  pro- 
bability in  the  idea  of  his  having  kept  those  letters  by  him  so  long. 
They  are  letters  which  it  might  puzzle  such  a  man  as  this  to  determine 
how  to  produce  till  some  opportunity  offered;  and  he  appears  to  have 
been  unwilling  to  awaken  the  feelings  of  his  master  upon  the  subject: 
lie  waited  for  an  opportunity  of  seeing  Mr.  Pryse,  and  then  he  took  Uie 
opportunity  of  communicating  them  immediately. 

The  handwriting  of  the  letters  is  proved,  and  they  are  proved  to 
ihave  been  written  upon  a  frank  of  Mr.  Loveden's.  The  larger  letter 
contains  two  inclosures;  the  larger  letter  is  itself  declaratory  of  violent 
-and  of  mutual  attachment;  it  concludes  with  desiring  and  hoping  that 
they  may  affectionately  love,  that  their  attachment  may  be  coeoteroal, 
and  that  they  may  affectionately  live  and  die  adoring  one  another:  it 
describes  in  terms  of  great  lamentation  thp  difficulty  of  access  to  the 
former  rendezvous,  for  that  the  access  and  retreat  were  become  too  vi- 
rsible  from  felling  the  woods  in  the  shrubbery:  it  relates  her  repairing  to 
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different  out-buildingsin  order  to  ascertain  whether  a  meeting  misht  be 
aocomplished  in  them;  but  complains  that  the  barn  is  locked,  and  that 
the  other  hovels  are  unfit  for  any  one  to  enter:  he  is  desired  to  devise  a 
scheme  to  meet;  and  he  is  told  tiiat  in  the  day-time  there  is  no  possibi- 
lity of  escaping  detection,  from  the  curiosity  of  servants  and  other  pry- 
ing persons;  that  she  has  a  difficulty  in  inviting  the  danger  of  a  night's 
attempt,  but  thinks  that  from  the  hall  window  there  is  no  doubt  of  ad- 
mitting him  quietly  for  an  hour  or  two. 

In  this  letter  there  is  one  envelope  dated  in  May  1804,  and  which, 
she  says,  will  speak  for  itself;  and  that  I  suppose  it  might  do  to  persons 
who  understood  the  transactions  to  which  it  alludes;  but  to  be  sure  there 
is  nothing  in  that  letter  itself  which  does  show  how  it  comes  to  be  there 
with  that  particular  date  affixed  to  it.  The  other  is  sealed  up  intelli- 
gjBnce  to  explain  to  him  what  it  is  essential  for  him  to  know.  To  be 
sure  that  is  a  letter  which  speaks  for  itself,  without  reference  to  any  ex- 
ternal transactions.  It  is  a  letter  which  from  public  decency  was  not 
permitted  to  be  read  in  this  Court;  but  1  feel  that  my  public  duty  calls 
upon  me  to  state  so  much  as  this — ^that  it  does  contain  an  account  of  the 
times  in  which  the  periodical  indisposition  of  the  sex  visits  her,  and 
when  she  says  she  must  avoid  intercourse:  she  promises  to  marb^the 
period  in  future,  so  that  he  may  always  compute  it  without  difficulty  f 
and  she  desires  him  to  consider  this  communication  as  most  indulgent, 
as  she  certainly  had  a  right  to  do,  and  most  explicit 

This  is  a  letter  which  I  think  requires  no  comment  whatever.  It  is 
admitted  that  it  does  contain  a  declaration  of  violent  attachment  on  the 
part  of  the  writer;  but  it  is  said  there  is  no  proof  of  any  adultery  hav- 
ing been  committed  between  them.  I  confess  I  cannot  help  consider- 
ing such  a  letter  in  a  very  different  light,  and  that  it  does  connect  itself 
with  a  direct  acknowledgment  of  facts  of  adultery  having  passed  be- 
tween these  parties.  There  are  only  three  possible  suppositions  in  which 
sueh  a  letter  as  .this  can  be  conceived  to  have  dropped  from  the  pen  of 
the  writer.  One  of  those  is,  that  it  may  have  been  written  by  a  wo^ 
noAR  io  a  state  of  absolute  insanity,  with  a  mind  disordered,  and  indulg- 
ing itself  with  vicious  images  that  have  no  connexion  with  any  reality 
and  fact: — that  is  a  possible  case  undoubtedly.  It  is  another  possible 
ease,  that  soch  a  letter  might  be  written  by  a  woman  with  the  malicious 
intuit  of  d^aming  the  character  of  a  virtuous  man,  to  whom  such  let- 
ter might  appear  to  be  addreased,  but  who  had  no  such  connexion  what- 
ever as  those  letters  import:  that  is  a  possible  case.  But  that  either  of 
these  suppositions  exist  in  the  present  case  is  out  of  all  question;  no- 
body imputes  that  this  lady  had  any  thing  in  the  nature  of  lunacy;  no- 
body imputes  that  she  had  any  malicious  design  against  the  reputation 
of  this  gentleman,  who  was  the  object  of  her  ardent  attachment 

Then  what  is  the  only  other  supposition  to  which  the  Court  can  al- 
lude?— ^That  it  was  written  by  a  woman,  and  could  be  written  by  no 
other  than  by  a  woman,  who  had  made  a  surrender  of  her  body,  heir 
mind,  and  every  thing  which  belonged  to  either  the  one  or  the  other,, 
to  the  person  to  whom  this  letter  was  addressed.  Here  is  an  act,  and 
a  proximate  act  it  is  undoubtedly,  as  connected  with  something  which 
had  passed  between  the  parties  before;  because  it  is  impossible  to  con- 
ceive that  a  woman  would  write  such  a  letter  as  this,  saving  in  one  of 
the  two  possible  cases  which  I  have  excluded  from  all  consideration  as 
applying  to  the  present  case.     It  is  quite  impossible  to  conceive  that 
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such  a  letter  could  be  written  by  a  woman  who  had  not,  in  the  most 
unreserved  manner,  submitted  her  person  to  him  to  whom  it  is  written. 
4-0  ^s  It  appears  a  matter  of  a  stronger  hature  than  that  which  we  hold  here 
to  be  a  direct  proof  of  adultery, — the  having  gone  to  a  brothel  with  a 
person.  The  act  of  going  to  a  house  of  ill-fame  is  characterized  by  our 
old  saying,  that  people  do  not  go  there  to  say  their  paternoster;  tjfiat  it 
is  impossible  they  can  have  gone  there  for  any  but  improper  purposes; 
and  that  is  universally  held  a  proof  of  adultery.  But  many  persons 
would  go  to  a  brothel  who  coiild  not  bring  themselves  up  to  the  writing 
a  letter  of  this  kind.  It  is  a  letter  that  proves,  in  the  most  striking  and 
conclusive  manner,  not  only  that  the  parties  must  be  contriving  for  fu- 
.  ture  indulgences,  but  that  there  had  been  that  sort  of  intercourse  which 
alone  could  have  produced  such  a  familiarity,  and  which  alone  could 
have  emboldened  a  woman  to  describe  in  terms  which  I  do  not  repeat, 
that  which  certainly  showed,  beyond  all  question,  the  fact  that  these 
parties  had  been  so  connected  together. 

After  such  letters  as  these  are  proved,  the  proof  of  facts  might  ap- 
pear superfluous;  and  I  think  it  is  super-abundant  in  this  case.  There 
are  meetings,  both  prior  and  subsequent  to  the  date  of  these  letters,  in 
which  the  commission  of  adulterous  acts  must  be  inferred.  I  do  not 
say  that  from  every  one  of  these  acts  I  would  draw  the  same  conclusions 
in  the  case  of  all  individuals  to  whom  no  such  history  applied;  but  that 
V;"-'  is  not  the  way  in  which  evidence  is  to  be  considered.  Other  facts  and 
other  circumstances  are  explanatory  of  meetings  which  are  doubtful  in 
their  own  nature,  and  capable  of  candid  interpretations: — they  define 
appearances  that  might  otherwise  be  ambiguous.  These  letters  are  a 
gloss  or  a  running  comment,  I  think,  upon  the  text  which  occurs  in  the 
history  of  these  parties:  they  are  decisive  of  the  terms  upon  which 
these  parties  met: — and  that  the  writer  of  these  letters  could  meet  pri- 
vately, and  out  of  the  reach  of  observation,  the  person  to  whom  they 
are  addressed,  without  any  view  to  the  purposes  these  letters  express,  is 
impossible  to  be  conceived;  and  I  think  it  is  not  less  impossible  that 
they  should  have  met  in  the  manner  described,  without  his  having  con- 
curred in  effecting  those  purposes:  for  though  these  letters  never  reached 
Mr.  Barker,  I  cannot  but  think  that  the  probability  highly  is,  that  veiy 
bal  communications  were,  in  the  opportunities  which  afterwards  pre- 
sented themselves,  made  upon  this  subject,  agreeably,  as  she  says,  to  his 
directions,  and  agreeably  to  her  inclination  to  give  the  communication 
that  was  wanted. 

The  first  fact  that  occurred  to  which  I  shall  advert,  is  one  that  hap- 
pened at  Kingston  House,  and  which  is  spoken  to  by  Hastings,  upon 
the  7th  article.  It  appears  that  Mr.  Loveden,  who  is  a  member  of  par- 
liament, had  left  the  country  in  the  month  of  February  1807,  and  went 
to  reside  at  a  house  at  Knightsbridge  called  Kingston  House,  where  he 
continued  till  about  the  4th  of  July  in  that  year,  when  the  family  re- 
turned to  Buscot: — that  Mr.  Barker  dined  twice  while  Mr.  Loveden  was 
there: — ^that  in  the  month  of  May,  Mr.  Loveden  went  down  to  Shafts- 
bury,  on  the  occasion  of  the  general  election  which  took  place  at  that 
time,  and  that  Mr.  Barker  came  twice  to  Kingston  House  during  Mr. 
Loveden's  absence: — that  on  the  first  of  such  visits  Mr.  Baricer  came 
with  a  gentleman,  who  remained  for  some  time  in  a  room  in  front  of 
the  house,  and  Mr.  Barker  and  Mrs.  Loveden  remained  alone  together 
for  about  three  quarters  of  an  hour,  without  being  seen  by  the  witness; 
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'  and  that  he  then  went  away,  and  let  himself  out  It  is  said,  cannot 
people  go^  into  decent  rooms  in  a  decent  house  without  being  suspected? 
YeSy  certainly,  if  they  are  decent  persons;  but  if  such  an  intercourse  is 
proved  between  them  as  is  established  by  the  fact  of  this  correspon- 
dence, and  by  the  other  facts  to  which  I  have  alluded,-^— I  say  the  fact 
of  such  parties  being  close  together  for  such  a  length  of  time,  and  ua- 
obseryed,  warrants  the  conclusion  that  they  have  committed  the  crimi- 
nal act 

But,  however,  the  next  fact  is  of  a  stronger  kind.'-^It  appears  that 
he  then  came  alone:  that  Mrs.  Stephens  was  with  Mrs.  Loveden  at  the 
time,  and  was  sitting  with  her  in  the  breakfast-parlour,  in  which  she 
usually  received  other  visitors:  that  Mr.  Barker  then  rang  the  bell;  and 
just  as  the  deponent  had  let  him  in,  and  was  going  to  announce  him,  and 
to  show  him  up  stairs,  she  came  running  down  stairs,  having  seen  him 
from  the  breakfast-room  window,  as  the  deponent  supposes,  met  him  in 
the  hall,  shook  him  by  the  hand,  and  took  him  into  the  green  dining- 
room,  which  was  a  back  room  on  the  ground  floor,  with  windows  open- 
ing into  and  communicating  with  the  garden  by  five  steps;  in  which 
room  there  is  an  i^ner  room,  which  had  formerly  been  used  as  a  bed- 
room, and  which  was  a  dark  room,  having  no  other  than  a  bofrowed  /" 
light  from  a  water-closet  within;  so  that  thoueh-the  workmen  might  be 
employed  in  tlie  garden  at  such  time,  Mrs^  Loveden  and  Mr.  Barker 
might  have  .retired  to  such  room,  and  been  out  of  the  sight  of  any  per- 
sons; and  after  they  had  been  together  and  alone  in  the  green  dining- 
room  about  an  hour,  and  till  the  men  employed  in  the  garden  had  gone 
to  their  dinner,  they  then  went  into  the  garden  and  walked  together 
there  for  about  half  an  hour;  and  then  Mr.  Barker  let  himself  out  as  be- 
fore.^^  I  confess,  after  what  has  been  proved  of  these  parties,  this  fact, 
that  she  quitted  ihe  company  in  which  she  was — ^tbat  she  did  not  intro- 
duce Mr.  Barker  as  a  visitor  where  all  other  visitors  were  received — - 
that  she  retired  with  him  into  a  room  communicating  immediately  with 
a  dark  room, — and  that  they  there  staid  alone  together  in  a  situation  that 
afforded  such  facilities;  this  does  impress  upon  my  mind  a  very  strong 
conclusion  that  those  facilities  were  not  thrown  away  upon  these  parties. 

The  next  fact  to  which  I  shall  advert  is  that  which  is  spoken  to  by  ^o^* 
Major,  upon  the  9th  article  as  haying  passed  in  the  barouche:  and  what 
he  says  is  this, — <<She  Vas  much  in  the  habit,''  he  states,  <^of  going 
about  in  her  carriage  in  the  streets,  and  meeting  Mr.  Barker  there;  ana 
that  he  does  not  remember  ever  to  haye  seen  Mr.  Barker  get  into  the 
said  carriage  when  they  have  so  met  in  the  street,  but  once,  and  that  wa9 
in  yery  warm  weather  in  the  said  year  1807: — ^that  they  met  in  Bond 
Street,  where  Mrs.  Loveden  was  stopping  in  her  carriage  at  a  chemist's 
shop  door;  that  he  came  up  to  the  carriage  and  desired  the  deponent  to 
open  the  same,  which  he  accordingly  did,  and  M'r.  Barker  then  got  into 
the  carriage;  and  she  desired  to  be  driven  to  a  house,  a  dress  or  cotton 
shop,  about  two  doors  beyond  Temple  Bar,  on  the  right  hand  side  of 
the  way  going  from  Bond  Street;  that  they  were  driyen  there, — that 
she  got  out  of  her  carriage,  went  into  the  shop  for  a  few  minutes  and 
then  returned  to  her  carriage  to  Mr.  Barker,  and  ordered  the  same  to  be 
driyen  to  Hyde  Park  corner,  where  Mr.  Barker  got  out  of  the  carriage. 
That  it  had  been  customary  for  her  to  have  her  carriage,  which  was  a 
barouche,  open  when  she  rode  out,  which  she  generally  did  in  company 
with  Miss  Loveden;  but  that  on  this  day,  which  was  a  yery  warm  day, 
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it  was  kept  close  or  shut  up: — that  when  he^  the  deponent,  got  down 
from  behind  the  carriage  to  qpen  the  door,  to  let  Mrs.  Loyeden  out  at 
Temple  Bar,  he  observed  that  the  sun-blinds  were  all  drawn  down,  and 
he  observed  the  same  when  ho  got  down  to  let  Mr.  Barker  out  of  the 
carriage  at  Hyde  Park  corner;  and  be  then  observed  that  the  said  Mr. 
Barker  seemed  much  confused,*— looked  about  him  very  much,-»de- 
sired  the  deponent  to  make  baste:  and  Mrs.  Loveden  appeared  much 
heated  and  very  red,  that  her  hair  was  more  tumbled  and  disordered 
than  ever  he  had  before  observed  it  From  which  he  concludes," — a 
conclusion  in  which  I  am  disposed  to  concur,  from  what  I  have  seen  of 
the  nature  of  the  intercourse  which  is  proved  to  have  subsisted  between 
these  parties, — ^^and  he  has  not  the  least  doubt,"  he  says,  <<and  he  in 
his  conscience  believesi  that  whilst  they  were  in  this  carriage  they  had 
carnal  use  and  knowledge  of  each  other's  bodies." 

The  next  fact  which  I  shall  notice  is  that  which  occurs  in  the  deposi- 
tion of  M^Nicol.  He  says, — <<  That  one  day,  happening  on  a  Sunday, 
in  the  summer  of  1807,  just  after  the  family  had  returned  from  London 
to  Buscot  Park,  Mrs.  Loveden  having  remained  at  home  whilst  her 
husband  and  his  daughter,  and  the  mother  of  Mrs.  Loveden,  had  gone 
to  Church,  he  happening  to  observe  that  the  windows  of  the  green- 
house  or  conservatory,  near  the  centre  thereof,  which  he  had  himself 
opened  in  the  morning  to  give  air  to  the  exotic  plants,  were  shut,  (it 
being  then  about  one  o'clock,)  and  likewise  that  the  inside  shutters  to 
such  windows,  which  were  made  to  prevent  the  eflfects  of  the  frost,  and 
of  inclement  seasons  injuring  the  plants,  were  also  shut-to,  he  went  in 
at  one  of  the  windows  which  fronts  the  west  of  the  house,  conceiving 
that  some  of  the  persons  about  the  grounds  had  shut  the  same  through 
mistake,  and  on  his  entering  the  said  green-house  he  was  very  much 
surprised  to  find  Mr.  Barker  and  Mrs.  Loveden  standing  close  together 
between  the^plants  and  the-back  wall  of  the  green-house,  directly  oppo- 
site the  windows  which  were  so  as  aforesaid  shut  up; — that  on  seeing 
the  deponent  enter,  they  stood  close  together  quite  still  as  if  desirous  of 
avoiding  been  seen,  and  the  deponent  then  opened  the  shutters  and 
windows  and  walked  away  through  one  of  the  windows  of  the  said 
green-house,  and  went  through  the  side  door  through  the  colonnade  that 
communicates  with  the  house,  and  immediately  afterwards  met  Mr. 
Loveden's  carriage  in  the  south  front  of  the  house  comins  from  church; 
and  having  seen  Mr..  Loveden  and  his  daughter  and  Mrs.  Lintall  go 
into  the  house,  he  was  desirous  of  seeing  which  way  Mr.  Barker  would 
make  his  escape  from  the  house,  as  he  had  not  a  doubt  he  had  been  se- 
cretly and  clandestinely  with  Mrs.  Loveden  that  morning  in  the  green- 
house; and  for  that  purpose  he  went  round  the  flower-garden,  in  order 
to  see  whether  Mr.  Barker  would  go  out  at  the  back  door  thereof,  as  be 
found  he  did  not  come  out  at  the  front  door;  and  just  when  the  depo- 
nent had  got  half  way  round  to  the  back  door  he  met  Mr.  Barker,^  and 
saw  him  pass  the  south  front  of  the  house  in  haste;  and  though  it  was  a 
very  warm  day,  he  had  a  great  coat  on  buttoned  round  him,  and  stoop- 
ed to  avoid  being  observed  who  it  was; — ^that  he  looked  after  him  to  see 
whether  he  had  a  servant  or  a  horse  waiting  for  him,  or  whether  he  went 
towards  the  stable;  but  he  passed  the  road  leading  to  the  stable."  He 
says  again,  '^  That  he  had  not  a  doubt," — ^and  I  confess  it  does  not  ap- 
pear to  me  to  be  in  the  least  degree  an  uncharitable  conclusion, — ^^  he 
had  not  a  doufat>  but  does  verily  believe,  that  whilst  Mr.  Barker  and 
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Mrs.  Loveden  were  as  aforesaid  in  the  eonserratoiy  or  green-house  on 
the  said  Sunday  forenoon,  they  then  and  there  had  the  carnal  use  and 
knowledge  of  each  other's  bodies."  It  is  said  they  were  fond  of  plants; 
and  she  is  proved  particularly  to  have  been  very  fond  of  dressing  up  his 
room  with  flowers,  and  very  fond  of  going  to  nursery  gardens:  but  I 
should  think  they  would  not  go  and  shut  up  the  windows  and  shutters 
of  a  green-house  in  order  to  speculate  on  plants;  that  is  not  the  way  in 
which  their  attention  would  be  exercised;  nor  can  I  conceive,  after  such 
a  circumstance,  that  that  was  the  object  which  had  brought  these  persons 
together  in  a  situation  like  this. 

The  next  witness  to  whom  I  am  under  the  necessity  of  adverting  is 
Mary  Day,  on  the  5th  article.  The  account  spoken  to  by  M^Nicol 
passed  in  the  year  1807,  I  think.  The  facts  spoken  to  by  this  witness 
passed  in  the  Christmas  of  that  year;  for  it  appears  that  Mr.  Barker 
was  in  the  habit  of  paying  annual  visits; — she  describes  Mrs.  Loveden's 
general  conduct  in  common  with  all  the  other  witnesses;  and  it  would 
really  be  nothing  more  than  repetition  of  the  depositions  if  I  were  to 
cite  the  evidence  of  all  the  witnesses  that  vouch  the  facts,^— that  they 
were  fond  of  being  together  in  the  rooms  of  the  house.  She  says, 
^<  Particularly  she  remembers  that  on  one  morning  about  nine  o'clock^ 
happening  a  few  days  after  Mr.  Barker  had  come  on  such  visit,  and  just 
before  Mrs.  Loveden  had  gone  down  to  breakfast,  the  deponent  having 
gone  up  stairs  to  a, closet  she  had  on  the  same  floor  with  the  bed-rooms, 
and  intending  to  go  into  such  of  the  rooms  as  had  been  left  by  the  per- 
sons who  had  slept  therein,  and  among  them  intending  to  gp  to  Mr. 
Barker's  bed-room,  to  make  his  bed  and  put  the  room  in  order,  if  he 
had  then  left  the  same;  she  on  goine  to  his  bed-room  door  found  he  had 
not  left  his  room,  but  heard  him  tuk  to  some  person  then  in  his  bed- 
room with  him,  who  the  deponent  then  supposed  was  his  own  man- 
servant: but  she  immediately  found  her  mistake  in  that  respect;  for  the 
man  was  below,  and  came  up  to  his  room  door  with  a  trunk  which  had 
just  come  by  the  coach  or  some  other  conveyance;  and  making  a  noise 
by  bringing  the  trunk  up  and  putting  it  down  at  the  door  of  his  mas- 
ter's bed-room,  she  heard  the  door  locked  within,  and  the  man-servant 
went  away;  and  the  deponent  then  well  knew  that  the  voice  she  heard 
was  the  voice  of  Mrs.  JLoveden:  and  from  such  circumstances  she  is 
bertain  that  Mrs.  Loveden  was  then  in  the  said  bed-room,"  that  is  to 
say,  in  the  bed-room  of  this  gentleman  with  the  door  locked.  She  says, 
that  she  considered  this  as  highly  improper;  but  she  cannot  take  upon 
herself  to  say  whether  the  act  of  adultery  was  committed.  She  adhered 
to  the  strict  rule  of  evidence,  that,  unless  she  sees  the  fact,  she  will  not 
take  upon  herself  to  warrant  it 

She  says,  further,  <<  That  on  this  Christmas  visit,  Mrs.  Loveden,  and 
the  company  then  in  the  house,  having  gone  up  stairs  for  the  purpose  of 
preparing  or  dressing  for  dinner,  the  deponent  having  gone  up  stairs  on 
the  bed-room  floor  to  her  aforesaid  closet,  between  the  rooms  where  Mr. 
and  Mrs.  Loveden  slept  and  that  where  Mr.  Barker  then  slept,  it  being 
Ihen  near  dinner-time  and  getting  quite  dusk,  but  quite  light  enough  to 
see  any  person  in  the  passage  leading  to  the  bed-rooms,  she  beine  then 
in  the  closet,  and  having  the  door  thereof  a  little  open,  was  thereby  en- 
abled to  see  to  the  end  of  the  passage,  and  particularly  his  bed-room 
door,  without  being  herself  seen  therefrom,  for  she  had  no  light  with 
her;  and  she  then  observed  Mr.  Barker  come  out  of  his  bed-room,  which 


476  LOVEDEN  V.   LOYEDEN.  1810. 

was  nearer  the  top  of  the  stairs  than  Mrs.  Loveden's  was,  and  look  all 
around  as  if  to  see  if  any  person  was  within  sight,  and  then  look  at  the 
clock  a  little,  and  immediately  afterwards  saw  him  go  down  stairs,  and 
a  few  minutes  after  the  deponent  heard  a  footstep  come  out  of  Mr.  Bar- 
ker's bed-room,  and  down  the  two  steps  which  led  therefrom,  and  along 
the  passage  past  the  closet  where  the  deponent  was;  and  she  having  the 
door  open  a  little  ajar,  plainly  saw  that  it  was  Mrs.  Loveden  w^o  came 
out  of  the  said  Mr.  Barker's  bed-room,  and  saw  her  go  into  her  own 
bed-room, — for  she  was  obliged  to  pass  the  closet  in  going  thereto,-— 
and  she  clearly  and  distincUy  saw  it  was  her  said  mistress; — and  her 
conduct  was  so  extremely  suspicious,  that,  upon  this  occasion,  she  ad- 
mits that  she  cannot  but  believe  that  they  had  at  such  time  been  crimi- 
nally connected  together.  She  says,  that  upon  several  other  occasions, 
she  has  known  Mrs.  Loveden  and  Mr.  Barker  to  be  alone  together  un- 
known to  Mr.  Lfoveden  during  Mr.  Barker's  visits  at  Buscot  Park,  par- 
ticularly in  a  room  on  the  bed-room  floor,  which  was  Mrs.  Loveden's 
dressing-room,  but  was  used  as  a  sitting-room  for  ladies  only,  and  was  a 
room  where  Mrs.  Loveden  used  to  write  in,  and  where  gentlemen  were 
not  admitted." 

Elizabeth  Haynes,  who  was  her  own  woman,  speaks  to  particulars  of 
a  similar  nature. — She  observes  that  she  was  pailicular  in  dressing  her- 
self when  this  gentleman  was  expected,  more  than  at  other  times: — :in 
seeing  that  his  bed-room  was  put  in  proper  order,  and  his  fire  kept  up, 
which  she  never  troubled  herself  about  with  other  gentlemen;  and  that 
from  these  and  other  circumstances  she  was  led  to  suspect  they  did  con- 
ceive a  criminal  passion  for  each  other.  Then  she  goes  on  to  say,  ^*  that 
she  had  often  reason  to  believe  that  Mrs.  Loveden  went  in  a  secret  man- 
ner into  the  bed-room  of  Mr.  Barker  while  he  was  there,  and  remained 
alone  with  him  for  some  time;  for  she  remarked  of  late  years  their  con- 
nexion became  more  unreserved,  particularly  while  Mr.  Barker  was  on 
a  visit  there  at  Christmas  1807,  and  for  a  fortnight  or  three  weeks  that 
Mrs.  Loveden  used  frequently  to  go  up  stairs  to  dress  before  the  usual 
time  for  the  afternoon;  and  when  she  went  out  of  her  room  to  go  down 
stairs,  she  would  not  allow  the  deponent  to  light  her  down,  but  said  she 
would  light  herself  to  the  top  of  the  stairs,  and  would  put  the  candle  in 
the  room  at  the  top  of  such  stairs,  called  her  dressing-room,  and  that  the 
deponent  might  afterwards  fetch  it  away;  that  she  then  supposed  that 
Mrs.  Loveden  used  to  go  into  Mr.  Barker's  room  frequently  whilst  he 
was  so  there  dressing;  and  she  was  confirmed  in  such  her  suspicions 
from  the  circumstance  of  having,  on  one  of  the  afternoons  when  Mrs. 
Loveden  had  dressed  for  dinner  rather  earlier  than  usual,  and  had  gone 
out  of  her  bed-room  for  the  ostensible  purpose  of  ffoing  down  stairs,  heard 
Mr.  Barker's  bed^room  door  open,  and  just  about  the  same  time  that 
Mrs.  Loveden  could  have  got  there;  and  that  after  remaining  in  Mrs. 
Loveden's  room  about  ten  minutes,  without  hearing  the  said  door  open 
again,  having  then  gone  into  a  closet  which  was  appropriated  to  the  de« 
ponent's  own  use,  and  is  in  the  bed-room  passage  opposite  the  house- 
maid's closet,  from  the  door  of  which  she  could  see  the  steps  leading 
to  the  recess  from  which  Mr.  Barker's  bed-room  door  opened,  she  very 
soon  afterwards  saw  him  come  out  of  the  said  bed-room  down  the  said 
steps  in  his  dressing-gown,  and  walk  to  the  clock  directly  opposite;  and 
having  first  held  the  candle  up  to  the  clock,  and  looked  at  it,  he  then 
turned  and  looked  both  ways  down  the  passage,  as  if  to  take  a  survey 
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whether  aDy  person  was  within  view:  seeing  the  deponent,  he  returned 
up  the  steps  again,  as  if  to  go  into  his  bed-room;  that  she  then  went  out 
01  the  door  leading  from  the  bed-room  passage  to  the  back  stairs,  and  went 
so  far  up  the  back  stairs  as  to  enable  her  to  see  through  a  partition  light 
over  the  back  stairs  door  into  the  passage;  and  after  remaining  there 
about  five  minutes,  or  not  quite  so  much,  she  saw  the  said  Mrs.  Love- 
den  come  down  the  said  steps  leading  from  Mr.  Barker's  bed-room, 
without  any  light,  and  go  down  the  best  stairs;  so  that  she  is  certain 
Mrs.  Loveden  had,  at  the  time  deposed  to,  been  in  Mr.  Barker's  bed- 
room whilst  he  remained  therein,  and  that  they  were  there  alone  to- 
gether." 

There  is  another  fact  she  remembers:  **  That  on  another  occasion, 
happening  one  afternoon  whilst  this  visit  took  place,  Mrs.  Loveden  hav- 
ing gone  up  stairs  to  dress  for  dinner,  and  Mr.  Barker  having  gone  into 
his  room,  she  ordered  her,  Haynes,  to  wait  a  little,  for  that  she  had  for- 
got something  and  must  go  down  stairs,  or  to  that  effect;  and  she  then 
took  a  light  in  her  hand,  and  went  out  of  her  bed-room,  and  pulled  her 
door  to  after  her,  and  went  along  the  passage,  as  if  to  go  down  stairs; 
but  the  deponent  having  immediately  opened  the  door  again,  heard  Mrs. 
Loveden  go  up  the  steps  leading  to  Mr.  Barker's  bed-room,  wherein  he 
then  was;  and  the  deponent  being  curious  to  see  her  come  out  of  Mr. 
Barker's  room  again,  went  up  the  aforesaid  back  stairs  again,  high 
enough  to  see  the  passage  of  the  bed-room  floor  ^through  the  partition 
light  before  described;  and  in  a  quarter  of  an  hour  from  the  time  Mrs. 
Loveden  so  went  into  the  bed-room,  she  sees  from  the  back  stairs  the 
said  Mrs.  Loveden  come  down  the  steps  leading  from  Mr.  Barker's 
room,  with  the  candle  and  candlestick  in  her  hand,  but  with  the  candle 
extinguished,  and  saw  her  go  from  thence  into  her  own  bed-room." 

There  is  another  fact  of  the  like  kind  that  she  mentions:  <<That  one 
morning  during  Mr.  Barker's  visit  at  Buscot,  at  this  Christmas  time, 
she  was  employed  in  her  usual  way,  being  at  that  time  putting  away 
some  things  in  her  afdresaid  closet,  and  that  she  saw  Mrs.  Loveden  in 
her  riding-habit,  which  she  frequently  wore,  couiing  down  the  steps 
from  Mr.  Barker's  room,  where  he  then  was;  and  she,  observing  the 
deponent,  turned  back,  and  went  into  another  room  in  the  recess  to 
which  the  steps  led,  and  which  was  next  to  Mr.  Barker's  room,  as  if  she 
had  forgot  something,  by  way  of  excuse,  as  it  struck  the  deponent,  for 
her  coming  down  those  steps; — that  she  opened  a  drawer  in  such  room, 
and  took  out  a  port-folio  with  some  papers  therein,  and  gave  it  the  de- 
ponent, desiring  her  to  put  it  in  another  closet  she  had  the  care  of;  that 
she  seemed  very  much  confused,  and  that  she  very  soon  afterwards  saw  Mr. 
Barker  come  out  of  his  bed-room  and  go  down  stairs;  and  she  has  not  a 
doubt  that  they  had  been  together  and  alone  in  his  bed-room,  and  that 
they  had  again  committed  adultery  together." 

I  should  exhaust  my  own  strength  lis  well  as  the  patience  of  those 
who  hear  me,  if  I  were  to  eo  into  an  enumeration  of  all  the  facts,  that 
are  proved  to  have  token  place,  as  between  these  two  persons.— There 
are  two  or  three  of  them  which  I  am  under  the  necessity  of  noticing, 
and  those  are  the  facts  which  occurred  upon  the  8th  of  August  1808, 
and  which  are  spoken  to  by  two  or  three  witnesses,  who  in  all  material 
facts  perfectly  corroborate  each  other.  There  are  some  little  differences, 
but  which,  in  my  opinion,  give  a  support  to  evidence,  and  do  not  break 
in  upon  it    The  witnesses,  to  whom  I  now  refer,  are  Hastings,  Calcutt 
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the  house-keeper,  who  had  lived  long  in  Mr.  LfOveden's^  family,  and 
Haynes^  her  own  maid.  The  person,  who  gives  the  most  particular 
account  of  these  circumstances,  is  a  man  who  seems  to  have  behaved 
with  great  zeal  for  his  master's  honour,  with  fidelity,  and  with  consider- 
able prudence  and  forbearance,  and  that  is  Warren  Hastings.  The  ac- 
count which  he  gives  is  this.  He  says,  <<  It  was  Mr.  Loveden's  custom, 
for  many  years,  to  go  to  Abingdon  on  the  8th  of  August,  to  attend  a 
school-meeting  or  mayor's  feast;  and  to  send  two  bucks  and  dine  there; 
and  as  it  was  seventeen  miles  from  Buscot  Park,  he  used  generally  to 
sleep  there,  and  he  did  not  return  till  the  following  day:  that  it  was  very 
well  known  to  his  wife  that  such  was  his  intention  on  the  8th  of  August 
That  two  days  previous  to  that  day,  the  deponent  had  entertained  a  strong 
suspicion  that  it  was  the  purpose  of  Mrs.  Loved  en  to  introduce  Mr. 
Barker  into  the  house,  on  the  night  during  which  Mr.  Loveden  was 
certainly  to  be  absent;  for  he  says,  that  on  tiie  6th  of  the  month,  two 
days  before,  she  had  called  to  him  over  the  baluster  that  she  wanted 
some  oil,  and  that  he  the  deponent  gave  some  in  a  table  spoon  to  James 
Dawson,  then  Mrs.  LintalPs  servant,  who  took  the  same  to  her;  and  at 
the  time  he  gave  it  to  James  Dawson,  he  told  Dawson  that  he  knew 
what  she  wanted  the  oil  for,  and  that  she  had  got' some  mischief  in  her 
head;  for  his  suspicions  had  been  awakened  on  the  morning  of  the  28th 
of  July,  from  the  circumstance  of  having  observed  a  noise  made  in  open- 
ing the  billiard  room  door,  which  stuck  at  the  top,  and  after  listening  a 
little  he  heard  the  door  shut  again  and  locked;  and  what  more  particu- 
larly awakened  his  suspicions,  and  from  which  he  believed  that  Mrs. 
Loveden  had  had  Mr.  Barker  in  the  house  that  night,  was,  that  she  had 
a  carpenter's  man  sent  for  from  Farringdon  on  the  30th  of  July,  who 
came  and,  by  her  own  directions,  plaped  the  top  of  the  billiard-room 
door,  and  made  it  go  easy;  and  from  those  circumstances  he  strongly 
suspected  that  she  meant  to  use  this  oil  for  the  purpose  of  oiling  the 
doors  leading  from  the  billiard-room  to  the  conservatory  or  green-house, 
so  that  she  might  introduce  Mr.  Barker  into  the  house  unheard  by  any 
person.  That  accordingly  a  few  minutes  after  he  went  and  examined 
all  the  doors  leading  from  the  conservatory  into  the  vestibule,  through 
a  little  room  into.  Mr.  Loveden's  dressing  room,  from  thence  into  the 
vestibule,  and  from  thence  into  the  billiard^room,  and  found  them  every 
one  oiled,  and  he  knew  that  they  had  not  been  oiled  before  that  time. 
He  says  that  the  next  day  she  asked  for  more  oil,  which  she  applied  to 
all  the  doors  leading  to  her  own  bed-room.^'  From  these  circumstances, 
and  from  another  circumstance  which  he  mentions,  ^^That  her  maid 
communicated  to  him  that  her  mistress  had  made  rather  unusual  prepa- 
rations in  her  bed-room,  by  getting  lavender,  hyacinth  roots,  roses,  and 
other  flowers,  of  which  Mr.  Barker  was  very  fond;  the  deponent  was 
pretty  certain  that  that  was  the  night  Mrs.  Loveden  intended  to  get  Mr^ 
Barker  into  the  bouse  through  the  conservatory,  and  from  thence  by  the 
doors  before  described;  and  they  agreed  to  watch  together  in  order  to 
detect  it  Arran^ments  were  accordingly  made,  and  the  housekeeper 
and  the  lady's  maid  among  others,  were  to  take  their  stations  for  the 
purpose  of  observation.  Ke  states,  that  about  eleven  o'clock,  Mrs. 
Loveden  having  rung  the  bell  to  take  away  the  supper  things,  he  went 
into  the  library  for  that  purpose,  and  found  that  Mrs.  Loveden  had  then 
gone  up  to  her  bed-room;  and  after  having  taken  the  supper  things  away^ 
he  went  down  stairs  again,  and  sat  within  his  own  pantry  door,  having 
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concealed  his  candle,  for  the  purpose  of  seeing  Mrs.  Loveden  let  Mr. 
Barker  into  the  house,  and  then  they  were  to  surprize  him.    That  that 
night  was  quite  a  moonlight  night,  being  the  full  of  the  moon,  and  tliat 
Mrs.  Loveden  could  from  the  windows  of  her  bed-room  plainly  see  any 
person  approach  the  house.     That  about  half  past  eleven  o'clock,  Mrs. 
Loveden  having  come  out  of  her  bed-room  into  the  passage,  and  the 
female  servants  having  discovered  themselves  too  soon,  and  having  been 
asked  by  their  mistress  what  they  were  doing  there,  for  they  were  look- 
ing through  the  baluster  of  the  attic  story,  they  told  her  they  were  sure 
there  was  a  man  in  the  house,  and  desired  the  witness  to  come  up  stairs 
and  search  the  house: — he  went  up  stairs  to  the  bed-room  floor,  having 
first  locked  the  back  stairs  door  to  prevent  the  escape  of  any  one  that 
way,  and  he  then  passed  Mrs.  Loveden,  who  was  in  her  bed-gown  and 
night-cap,  and  leaning  with  her  face  in  her  hands  over  the  baluster; 
that   he  searched  all  the  rooms  on  the    best  bed  room   floor,    but 
found  no  person  therein.     There  was  a  candle  which  had  been  light- 
ed in  a  room  above,  which  these  witnesses  supposed  to  be  a  signal  to 
Mr.  Barker,  lighted  up  by  Mrs.  Loveden,  to  invite  him  to  the  house, 
on  some  agreement  they  had  entered  into  before;  but  this  light  was  ex- 
tinguished by  the  wind.''     He  says,  ^^That  he  went  down  stairs,  and 
that  he  examined  and  found  nobody;  that  he  then  went  out  into  the 
plantations,  being  confident  that  Mr.  Barker  had  either  approached  or 
entered  the  house  though  he  had  not  seen  him,— satisfied  that  these  ar* 
rangements  which  had  been  made  were  not  made  for  nothing,  but  thai 
be  was  to  be  found  in  the  neighbourhood  if  not  in  the  house.     He  went 
into  the  plantations,  where  he  was  for  a  considerable  time.     Mrs.  Love- 
den, he  says,  appeared  to  be  greatly  agitated  when  he  went  up  to  search 
the  rooms,  and  he  also  saw  her  looking  out  of  her  bed-room  window, 
which  he  concluded  was  a  signal  for  Mr.  Barker  to  keep  out  of  sight 
After  remaining  in  the  grounds  for  some  time,  he  came  back  again  to 
the  house,  but  he  went  out  again  some  time  afterwards  armed  with  a 
pistol;  and  then  being  alarmed  by  the  noise  of  some  person  jumping  o£r 
the  top  of  the  privy  or  the  shed  adjoining  to  it,  he  instantly  made  for 
the  spot,  and  there  he  immediately  found  the  gentleman  he  was  in  search 
of,  Mr.  Barker. — ^He  told  him,  You  are  the  man  I  am  in  search  of:  and 
the  deponent  then  ordered  him  immediately  ofi*  the  premises,  and  said 
he  was  astonished  at  his  boldness  in  attempting  to  enter  the  house  at 
such  a  time;  and  Mr.  Barker  seeing  the  deponent  was  in  a  great  passion, 
begged  him  not  to  be  so  loud,  and  entreated  the  deponent  to  let  him  go 
under  Mrs.  Loveden's  window  just  to  speak  to  her  by  way  of  explain- 
ing himself,  and  said  that  he  should  hear  every  word  he  had  to  say:  he 
reiused  his  request,  and  he  then  aeain  repeated  it:  he  was  at  last  in- 
duced to  consent  that  he  might  speak  to  Mrs.  Loveden  at  her  window  f 
he  walked  with  him  along  part  of  the  front  of  the  house;  but  before 
they  got  under  the  window,  Mrs.  Loveden  had  shut  her  shutters  close," 
having  before  been  from  her  windows  eagerly  observing  this  witness's 
motions.     *^  Mr.  Barker  declined  going  on,  saying  that  the  servants 
might  be  on  the  watch,  and  might  hear  what  he  had  to  say;  and  Mr. 
Barker  then  said  he  wished  to  speak  to  the  deponent,  and  drew  him  for 
that  purpose  under  the  elm  trees,  where  they  remained  in  conversation 
together  near  three  quarters  of  an  hour.     Hastings  reproached  Mr. 
Barker  with  ingratitude  to  Mr.  Loveden,  in  coming  to  disturb  his  peace 
of  mind  and  the  peace  of  his  family,  who  had  always  treated  him  in  the 
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most  friendly  manner;  and  then  told  him  his  conduct  towards^Mrs.  Love- 
den  on  the  preceding  Christmas  had  been  noticed  by  all  the  company; 
which  he  said  he  knew;  and  the  deponent  added,  that  the  under-game- 
keeper  had  seen  him  in  a  familiar  or  unbecoming  situation  with  Mrs. 
Loveden,  and  had  talked  of  it  all  over  the  country;  and  that  another 
person.  Miller,  a  horse-dealer,  had  mentioned  it  at  the  public  markets, 
and  so  on.  He  admitted  that  he  had  been  so  seen;  and  the  deponent 
toJd  him  he  knew  that  his  own  father  (that  is  Mr.  Barker,  sen. )  had  given 
orders  that  he  should  not  visit  the  family  any  more;  and  added,  that  on 
account  of  such  the  conduct  of  Mrs.  Loveden  and  Mr.  Barker  to  each 
other,  neither  his  father  nor  his  family  had  for  some  time  visited  at  Bus-* 
cot  House,  as  they  had  before  done  when  on  a  friendly  intimacy.  Mr. 
Barker  admitted  the  truth  of  all  he  said;  and  Hastings  told  him  that 
pursuing  that  line  of  conduct  would  be  the  ruin  of  the  peace  of  mihd  of 
Mrs.  Loveden  and  her  mother  and  family.  He  asked  him  how  he  dared 
approach  the  house,  and  for  what  purpose  he  came.  He  made  some 
excuse  that  he  merely  wanted  to  speak  to  Mrs.  Loveden,  to  caution  her 
not  to  write  to  him  any  more: — he  said  that  the  story  would  not  do.^ 
The  conversation  proceeded:  and  at  last  he  promised  him  (the  deponent 
having  positively  declared  he  would  inform  Mr.  Loveden  of  the  dis- 
covery he  made  if  he,  Mr.  Barker,  ever  came  to  the  house  any  more) 
that  he  would  pledge  himself  he  never  would  come  again.  He  shook 
the  deponent  by  the  hand,  and  accordingly  gave  his  word  of  honour 
that  he  never  more  would  come  to  the  house;  soon  after  which  they 
parted."  It  appeared  that  this  man  kept  his  word;  for  when  he  came 
into  the  house  he  told  the  other  servants,  who  were  in  the  confederacy 
with  him  to  discover  Mr.  Barker,  that  he  had  never  seen  him.  They, 
however,  had  their  suspicions;  for  it  appears,  from  the  evidence  of  Monk 
and  others,  that  they  suspected  Hastings  had  actually  surprised  Mr.  Bar- 
ker in  the  garden. 

The  next  morning  Rachael  Monk  came  to  him  in  his  bed-room,  and 
told  him  Mrs.  Loveden  wished  to  speak  to  him.  On  his  entering  her 
dressing-room,  she  first  desired  him  to  shut  the  room-door.  He  remon- 
strated against  this.  She  said  she  had  been  wrong  in  sending  for  him 
so  early,  and  by  the  house-maid,  who  knew  nothing  of  what  had  passed 
on  the  preceding  night.  He  says,  <^  That  she  then  came  close  to  the 
deponent,  and  crying  very  much,  said,  0  Hastings,  what  a  miserable 
night  I  have  passed!  I  am  a  ruined  woman  for  ever.  Upon  which  the 
deponent  told  her  that  her  conduct  had  been  very  imprudent;  that  he 
had  been  watching  for  three  nights,  and  that  he  knew  Mr.  Barker  was 
comins,  and  that  she  was  to  have  let  him  in  from  the  conservatory, 
through  the  dressing-room  and  the  billiard  room,  and  that  she  had  oiled 
the  locks  and  hinges  of  the  doors  of  those  rooms  leading  to  the  conser- 
vatory, to  prevent  their  making  a  noise;  and  he  also  spoke  of  the  wax 
candle  which  she  had  burning  on  the  hearth  of  her  said  dressing-room; 
and  said  he  knew  she  was  first  to  have  taken  Mr.  Barker  into  such 
dressing-room,  and  afterwards  into  her  bed-room.  She  confessed  to 
the  deponent  she  had  oiled  the  locks  of  the  doors,  that  she  had  intend- 
ed to  have  introduced  Mr.  Barker  into  the  house,  and  into  the  room  in  the 
way  above  mentioned,  but  that  she  would  never  do  so  again,  and  would 
keep  no  correspondence  with  him,  and  begged  and  prayed  of  the  depo- 
nent that  he  would  conceal  from  her  husband  and  every  person  what  had 
so  passed  the  preceding  night;  which  he  did." 
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Here  is  the  direct  acknowledgment  of  both  parties,  at  least  going  to 
the  extent  of  nocturnal  and  clandestine  meetings;  and  from  the  other 
facts  there  can  be  no  doubt  whatever  of  the  intention  of  such  a  meet- 
ing as  this.  Is  not  the  proof  of  a  young  man,  being  privately  introduced 
into  the  house,  evidence  of  the  fact  of  adultery  passing?  It  is  said  in 
this  case,  it  was  prevented.  And  so  it  might  be.  But  if  it  shall  ap- 
pear that  other  clandestine  and  nocturnal  meetings  are  contrived,  and 
did  actually  take  place,  there  can  be  no  doubt  what  conclusion  in  rea- 
son, and  law,  and  justice,  ought  to  follow  from  the  facts  here  stated; 
namely,  the  concert  of  the  parties,  and  the  fact  that  took  place  in  con- 
sequence of  this  concert  It  does  appear  certainly  that  for  some  time 
after  this,  great  caution  was  observed.  I  think  nothing  further  appears 
during  that  year,  except  the  writing  these  letters,  which  took  place  in 
the  November  following.  In  these  letters  she  laments  the  difficulties 
under  ivhich  their  connexion  was  laid  by  the  alteration  of  the  grounds, 
which  had  made  every  part  of  them  visible  to  every  eye;  that  it  was 
impossible,  therefore,  for  them  to  take  advantage  of  the  plantations  and 
shrubberies;  that  the  hovels  were  unfit  to  enter,  and  the  barns  kept 
locked:  but  she  intims^tes,  in  that  letter,  that  there  was  a  possibility  of 
his  being  admitted  at  the  hall  window. 

The  occurrence  next  referred  to  is  that  which  took  place  in  the  month 
of  March  1809.     Mr.  Loveden  was  in  the  habit  of  going  to  visit  his  son 
Mr.  Pryse,  at  Woodstock.     Mrs.  Loveden  declined  paying  this  visit 
in  company  with  him:  and  then  the  facts  occurred  which  led  to  the 
open  disclosure  of  all  this  intercourse,  which  had  now  been  going  on, 
certainly  for  a  considerably  number  of  years,  utterly  unknown  to  the 
master  of  this  family.  The  person,  to  whose  evidence  I  shall  principally 
resort  in  this  case,  is  Hastings, — he  being  corroborated,  as  he  ifi,  by  all 
the  other  witnesses,  particularly  by  Haynes  and  by  Calcutt,  in  the  most 
exact  manner.     He  says,  that  upon  the  8th  of  March  Mr.  Loveden 
went  to  his  son-in-law's; — that  she  declined  the  invitation  given  to  her 
to  accompany  her  husband; — that  die  day  after  Mr.  Loveden  set  off  for 
Woodstock,  Mrs.   Loveden  dressed  herself  in  a  most  elegant  manner, 
and  more  so  than  she  was  accustomed  to  do:  that  is  proved  also  by  the 
other  witnesses; — and  that  she  used  to  dizen  and  adorn  herself;  and  that 
she  was  very  much  in  the  habit  of  doing  so  while  her  husband  was  ab- 
sent: and  it  appears  that  attentions  to  her  person  were  very  much  re- 
commended to  her  by  Mr.  Barker,  so  far  as  one  can  judge  from  the  letters 
which  are  produced.    'He  says,  that  Elizabeth  Haynes  having  commu- 
nicated to  him  that  Mr.  Barker  had  been  introduced  into  the  house  se- 
cretly, and  had  slept  with  Mrs.  Loveden  on  the  nights  of  Wednesday 
and  Thursday,  the  8th  and  9th;  and  Hannah  Calcutt  having  locked  aU 
the  doors  on  the  ground-floor,  they  were  at  a  loss  to  know  how  he  could 
possibly  have  got  into  the  house.     The  suspicion  of  this  witness  being, 
that  it  must  have  been  by  means  of  the  hall  window  from  the  steps  on 
the  outside,  and  that  Mrs.  Loveden  concealed  him  in  a  room  called  the 
study,  upon  th^  sround-floor;  the  maids,  to  whom  he  communicated 
this  suspicion,  told  him  that  it  was  quite  impossible,  for  that  nobody  but 
Mr.  Loveden  was  thought  to  have  a  key  of  the  study.     He,  however, 
was  satisfied  that  must  have  been  the  place  in  which  she  concealed  him, 
and  that  she  must  have  a  key  of  the  study  for  that  purpose.     That  she 
had  a  key  is  clear;  for  it  appears  that,  on  a  communication  subsequently 
made  to  her  of  the  discovery,  she  delivered  up  the  key  to  Mr.  P^se,  in 
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answer  to  his  demahd.  He  determined  to  watch  in  the  butler's  pantry 
on  Friday  night,  being  thp  10th  of  the  month  of  March,  to  discover  if 
Mr.  Barker  or  any  person  was  let  into  the  house  by  the  hall  window, 
which  he  could  plainly  hear  from  that  place;  that  he  accordingly  took 
his  stand  there  about  six  o'clock  in  the  evening  of  this  day,  that  he  con* 
tinued  there  till  about  half  past  nine,  except  when  he  went  to  answer 
the  bell  in  the  library;  that  whilst  he  was  on  the  watch,  just  at  nine 
o'clock,  the  kitchen-maid-  having  opened  the  deponent's  pantry  door 
where  he  was  silting,  he  at  that  instant  saw  Mrs.  Loveden  run  down 
the  vestibule  stairs  leading  to  the  billiard-room,  and  unlock  the  billiard- 
room  door,  which  is  on  the  basement  story;  and  after  having  heard  her 
open  a  book-case  therein,  she  immediately  ran  up  stairs;  he  saw  her  run 
across  the  great  hall,  and  open  the  shutters  and  throw  up  the  sash  of 
the  east  window  of  the  said  hall;  that  he  then  plainly  heard  some  person 
alight  from  the  said  hall  window  on  the  floor,  and  instantly  heard  Mrs. 
Loveden  and  the  person  whom  she  had  so  let  in  walk  through  the  break- 
fast room  to  the  study  door,  which  he  then  heard  unlocked  and  two 
persons  go  therein.  He  says  that  his  bed-room  is  under  part  of  this 
study,  and  in  order  that  he  might  with  greater  certainty  hear  what 
passed  in  the  study  over  head,  he  got  upon  the  table  so  as  to  raise  him- 
self nearer  the  floor;  that  he  heard  a  person,  who  he  was  sure  was  Mrs. 
Loveden,  eo  out  of  the  study  and  lock  the  door  thereof  on  the  outside 
in  the  breakfast  room,  and  go  from  thence  into  the  library  and  shut  the 
door  thereof;  and  after  that,  he  plainly  heard  a  person  move  over  head 
in  the  study;  and  the  library  bell  having  then  rung,  he  took  up  a  glass 
of  wine:  that  he  took  the  opportunity  of  looking  through  the  key-hole 
of  the  study  to  see  if  there  was  a  light  in  the  study;  but  he  was  prevent- 
cd  from  so  doing  by  the  key-hole  being  stopped  in  the  inside  by  paper. 
He  says  that  he  then  opened  the  mahogany  door  which  leads  into  the 
hall  from  the  grand  stair-case,  by  means  of  which  being  left  open  the 
passage  through  the  house  from  the  i^air-case  hall  is  lighted  by  a  large 
reflecting  lamp  in  the  stair-case  hall,  the  said  door  being  always  left  open 
for  such  purpose:  he  had  observed  it  had  been  shut  once  or  twice  that 
night  by  some  person,  although  he  had  as  often  set  it  open  again: — that 
he  then  went  down  stairs,  told  the  housekeeper  and  the  other  persons 
who  were  on  the  watch,  that  he  was  very  certain  a  person  was  there^ 
but  that  they  would  not  believe  him;  that  they  said  it  was  quite  impos- 
sible— he,  however,  said  he  was  confident  of  it: — that  he  saw  the  ma- 
hogany door  which  he  had  opened  was  again  shut  That  he  took  up 
the  supper  to  Mrs.  Loveden  about  ten  o'clock;  that  he  then  found  the 
mahogany  door  again  set  open;  from  which  circumstance,  and  from  af- 
terwards having  listened  in  his  bed-room,  he  verily  believes  that  Mrs. 
Loveden  had  taken  such  person  from  the  study  up  stairs  into  her  own 
bed-room;  and  he  is  confirmed  in  that  belief  by  his  having  heard  two 
persons  in  Mrs.  Loveden's  bed-room  after  she  had  gone  up  stairs  to  bed 
about  eleven  o'clock  at  night:  and  he  is  very  certain  that  at  that  time  he 
heard  the^  conversation  of  two  persons  in  her  bed-room.  Haynes  waB 
below  stairs,  because  they  had  been  both  together  there;  and  he  says 
that  Mrs.  Loveden  having  rung  the  bell,  Haynes,  who  was  below  stairs, 
in  the  house-keeper's  room,  went  up  to  answer  the  same;  and  before  she 
could  get  up_  stairs  he  heard  Mrs.  Loveden  run  across  her  bed-room  se- 
veral times  in  great  haste.  He  sat  up  watching  till  two  o'clock,  but 
saw  nothing  further. 
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The  next  witness  who  eomes  in  here  in  the  order  of  time  of  ikf^ 
transactioDy  is  Haynes,  the  maid:  and  she  says,  that  her  mistres9  ha4 
been  dressed  much  more  gaily  that  day  than  at  other  times;  that  sho 
went  to  bed  much  earlier  than  she  had  been  accustomed  to  do;  that  when 
she  attended  to  put  her  to-bed  as  usual,  she  obseryed  that  Mrs^  Love- 
den  seemed  much  coQfused,  and  acted  strangely;  that  instead  of  lying 
on  her  own  side  of  the  bed  when  she  got  therein,  as  she  used  to  do,  she 
lay  quite  in  the  middle  of  the  bed,  as  if  to  tumble  it  more  than  usual, 
and  directed  the  deponent  to  draw  the  curtains  close  to  the  feet  of  the 
bed,  which  she  never  before  had  done;  from  which  she  had  her  suspi- 
cions that  he  was  to  be  admitted  on  these  nights;  and  that  they  having 
communicated  their  observations  to  each  other,  that  she  had  had  her  bed* 
room  put  in  more  order— had  removed  several  useless  thing^-^—had  got 
flowers  in  her  room,  and  that  she  appeared  confused  and  agitated,  and 
that  she,  the  witness,  being  informed  that  night  by  Hastings,  that  he 
had  heard  Mrs.  Loveden  let  Mr.  Barker  into  the  study,  about  nine 
o'clock  at  nisht,  and  that  he  could  hear  him  move  therein;  she  was  led 
more  particuLirly  to  notice  the  conduct  of  Mrs.  Loveden  when  she  at* 
tended  as  usual  to  put  her  to-bed.  That  about  eleven  o'clock  Mrs. 
Loveden  having  got  up  to  her  bed-room  and  rung  her  bell,  she  attended 
her  in  her  bed-room  to  put  her  to-bed,  and  during  the  time  she  was  so 
doing  she  observed  Mrs.  Loveden  to  be  extremely  flurried  and  confused; 
tiiat  she  kept  her  ejea  upon  the  deponent  whenever  she  moved,  and 
particularly  when  she  went  near  the  windows,  the  curtains  of  which 
were  drawn,  which  the  deponent  then  thought  was  very  suspicious;  and 
on  the  following  morning,  beins  Saturday,  the  11th  of  the  month,  when 
the  deponent  went  at  the  usual  hour,  she  observed  that  she  looked  very 
much  confused,  and  she  particularly  noticed  that  the  bed  was  extremely 
tumbled,  and  had  the  appearance  of  two  persons  having  lain  therein  on 
the  preceding  night. 

On  the  next  morning  it  appears  that  Hastings  being  fully  satisfied  that 
there  was  a  person  in  the  study,  who  had  returned  by  that  time  to  it, 
she  being  seen  carrying  breakfut  things  into  that  study,  and  it  being 
cold,  aiid  it  therefore  being  probable  there  would  be  some  fire,  he  was 
curious  to  observe  whether  there  would  be  any  smoke  issuing  out  of  the 
study  chimney:  he  went  and  saw  ihere  was,  and  he  then  went  and  made 
a  demand  of  the  key  from  Mrs.  Loveden.  She  resisted, — ^he  said  he 
was  sure  there  was  a  fire  in  the  room — she  said  there  was  none — ^hesaid 
he  was  certain  there  was — she  said  if  there  was  it  could  do  no  mischief 
that  it  was  so  strongly  divided  from  the  other  rooms  that  no  injury  could 
ensue— she  afiected  to  look  through  the  key-hole,  and  ridiculed  their 
fears. — He  said  it  was  impossible  she  should  see  any  thing,  because  the 
key-hole  was  stopped:  and  at  last  he  insisted  on  breaking  open  the  door» 
for  that  the  party,  of  whom  he  was  in  quest,  was  there.  She  resisted 
this  a  good  while;  and  he  was  after  a  long  time  persuaded  to  take  an- 
other course;  namely,  to  call  in  the  assistance  of  son^e  carpenters  who 
were  at  work:  they  opened  the  windows  of  that  room,  and  therein  was 
found  Mr.  Barker  endeavouring  to  conceal  himself  by  standing  up  as 
close  as  he  could  to  the  wall.-— Upon  that  the  disclosure  took  full  dBfect 
— the  door  was  afterwards  opened,  and  conversations  passed,  in  which 
there  was  a  full  admission  that  he  had  come  into  the  house  the  nisht  be- 
fore, and  that  he  had  been  in  the  house,  and  was  so  introduced  by  this 
lady.    A  servant  was  immediately  sent  off  with  a  communieat&m  to 
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Mr.  Piyse  at  Woodstoclcy  who  communicated  it  afterwards  to  the  hus- 
band: and  steps  have  been  taken  since,  which  bring  this  cause  for  a  se* 
paration  before  this  Court. 

Upon  the  whole  of  this  evidence,  the  difficulty  which  has  really  oc- 
curred to  me,  is  to  conceive  how  there  can  be  a  doubt  of  the  fact — ^it 
appears  to  me  hardly  possible — it  is  evidence,  so  far  as  I  see,  that  is 
hardly  capable  of  explanation  or  observation;  and  it  is,  in  itself,  so' di- 
rect and  consistent,  that  no  observation  can  apply  it  more  closely  to  the 
conviction  of  any  man's  mind  that  has  occasion  to  peruse  it 

It  has  been  said,  that  either  there  has  been  no  verdict  in  this  case,  or 
that,  if  an  action  was  brought,  it  must  be  presumed  that  the  verdict  was 
unfavourable  to  Mr.  Lioveden;  because  it  is  not,  as  usual,  noticed  in  the 
proceedings  in  this  cause.  Certainly  it  is  usual  to  plead  the  verdict 
where  damages  have  been  obtained  against  the  adulterer;  but  it  will  be 
recollected  that  the  introduction  of  verdicts 'Was  lone  since  resisted  in 
this  Court,  and  it  is  now  perfectly  understood  that^^ey  are  introduced 
merely  as  circumstances  of  evidence;  and  that  a  party  does  not  stand 
upon  a  higher  footing  in  a  case  here  agitated  between  different  parties 
and  upon  other  evidence.  Judicially  I  am  not  informed  whether  any 
verdict  of  any  kind  was  obtained;  but  supposing  the  fact  to  be  asunder- 
stood,  that  an  action  was  brought  and  that  there  was  a  failure  in  that 
action,  that  is  not  a  matter  from  which  any  thing  can  be  drawn  to  the 
prejudice  of  the  evidence  that  has  been  adduced  here. — What  produced 
the  failure  there,  it  is  not  for  me  to  speculate  upon — whether  it  arose 
from  any  negligence  on  the  part  of  Mr.  Loveden,  or  of  his  agents— 
whether  from  any  undue  confidence  in  the  sufficiency  of  the  evidence 
which  he  there  adduced^whether  much  of  the  evidence  which  is  here 
adduced  might  be  adducible  there. 

The  letters,  I  presume,  which  are  demonstrated  against  this  lady  here, 
would  not  be,  in  their  present  form,  evidence  against  him,  for  they  ar# 
letters  which  he  never  received.  Whether,  if  they  had  been  actually 
received  by  Mr.  Barker,  and  he,  after  the  receipt  of  such  letters  as 
these,  had  continued  that  sort  of  intercourse  with  this  lady,  which  is 
here  proved  to  have  existed,  the  receipt  of  such  letters,  coupled  with 
his  conduct  after  the  receipt  of  them,  might  not  have  been  admitted  con- 
sistently with  the  rules  by  which  the  wisdom  of  those  courts  regulates 
the  admission  of  evidence,  it  is  not  for  me  to  say.  But,  however,  that 
case  £dled.  It  is  a  matter,  however,  that  is  utterly  out  of  the  view  of 
this  Court,  and  oat  of  all  further  explanation  here,  and  nothing  that 
passed  there  can  affect  the  sufficiency  of  evidence  here,  if  the  evidence 
adduced  here  is  sufficient  to  bring  one's  mind  fairly  to  the  conclusion; 
for  it  is  upon  the  evidence  adduceid  here  that  the  cause  must  here  be  de- 
termined. 

I  am  most  clearly  of  opinion  that  the  evidence  adduced  here  must  lead 
to  the  conclusion  of  adultery.  I  am  most  perfectly  satisfied  that  repeat- 
ed acts  of  adultery  have  been  committed  beween  these  parties;  that  an 
adulterous  connection  subsisted  beween  them  for  a  very  considerable 
length  of  time;  and  that  Mr.  Loveden  is  most  unquestionably  entitled 
to  tfie  sentence  which  he  pray8,«-of  separation  by  reason  of  the  repeated 
acts  of  adultery  which  have  taken  place. 


Affirmed,  on  Appeal,  20th  Feb.  1811. 
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liarriage, — by  contract  withoat  religious  celebration,  according  to  tbe  law  of  Scotland, 
held  to  be  valid:  Distinction^  aa  to  the  state  of  one  of  the  parties,  being  an  English 
officer  on  service  in  that  country}  not  sustained. 

This  was  a  case  of  restitution  of  conjugal  rights,  brought  by  the  wife 
against  the  husband,  in  which  the  chief  point  in  discussion  was,  the  va- 
lidity of  a  Scotch  marriage,  per  verba  de  prseaentiy  and  without  reli- 
gious celebration:  one  of  the  parties  being  an  English  gentleman,  not 
otherwise  resident  in  Scotland^  than  as  quartered  with  his  regiment  in 
that  country.  , 

judqmxnt. 

Sir  William  Scott. 

The  facts  of  this  case,  which  I  shall  enter  upon  without  preface,  are 
these:  Mr.  John  William  Henry  Dairy mple  is  the  son  of  a  Scotch  noble 
family;  I  find  no  direct  eyidence  which  fixes  his  birth  in  England,  but 
he  is  proved  to  have  been  brought  up  from  very  early  years  in  this 
country.     At  the  age  of  nineteen,  being  a  comet  in  his  majesty's  dra- 

Son  guards,  he  went  with  his  regiment  to  Scotland  in  the  latter  end  of 
arch,  or  beginning  of  April  1804,  and  was  quartered  in  and  near 
Edinburgh  during  his  residence  in  that  country.  Shortly  after  his  ar- 
rival, he  became  acquainted  with  Miss  Johanna  Grordon,  the  daughter 
of  a  gentleman  in  a  respectable^condition  of  life.  What  her  age  was 
does  not  directly  appear,  she  being  described  as  of  the  age  of  twenty- 
one  years  and  upwards:  she  was  however  young  enough  to  excite  a 
passion  in  his  breast,  and  it  appears  that  she  made  him  a  return  of  her 
afiections:  be  visited  frequently  at  her  father's  house  in  Edinburgh,  and 
at  his  seat  in  the  country,  at  a  place  called  Braid.  A  paper  without 
date,  marked  No.  1,  is  produced  by  her:  it  contains  a  mutual  promise 
of  marriage,  and  is  superscribed,  <<a  sacreed  promise."  A  second  pa- 
per, No»  2y  produced  by  her,  dated  May  28,  1804,  contains  a  mutual 
declaration  and  acknmokdgment  of  a  marriage. — ^A  third  paper.  No. 
lOy  produced  by  her,  dated  July  11,  1804,  contains  a  renewed  declara* 
tion  of  marriage  made  by  him^  and  accompanied  by  a  promise  of  ac- 
knowledging her,  the  moment  he  has  it  in  his  power;  and  an  engage- 
ment on  her  part,  that  nothinebut  the  greatest  necessity  shall  compel 
her  to  publish  this  marriage.  These  two  latter  papers  were  inclosed  in 
an  envelope,  inscribed  <<  Sacreed  Promises  and  Engagements,"  and  all 
the  three  papers  are  admitted,  or  proved  in  the  cause,  to  be  of  the  hand- 
writing of  the  parties,  whose  writing  they  purport  to  be. 

It  appears  that  Mr.  Dalrymple  had  strong  reasons  for  supposing,  that 
his  father  and  family  would  disapprove  of  fiiis  connection,  and  to  a  de- 
gpree  that  might  seriously  affect  his  fortunes;  he,  therefore,  in  his  letters 
to  Miss  Gordon^  repeatedly  enjoined  this  obligation  of  the  strictest  se- 
crecy; and  she  observed  it,  even  to  the  extent  of  makins  no  communi- 
cation of  their  mutual  engagements  to  her  father's  family;  though  the 
attachment,  and  the  intercourse  founded  upon  it,  did  not  pass  unobserv- 
ed by  one  of  her  sisters,  and  also  by  the  servants,  who  suspected  that 
there  were  secret  ties,  and  that  they  were  either  already,  or  soon  would 
be  married. — He  wrote  many  letters  to  her,  which  are  exhibited  in  the 
causie,  expressive  of  the  warmest  and  most  devoted  passion,  and  of  un- 
alterable fidelity  to  his  engagements,  in  almost  all  of  them  appljring  the 
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terms  of  husband  and  wife  to  himself  and  her. — It  appears  that  thej 
were  in  the  habit  of  having  clandestine  nocturnal  interviews^  both  at 
Edinburgh  and  Braid^  to  which  frequent  allusions  are  made  in  these 
letters.  One  of  the  most  remarkable  of  these  nocturnal  interviews  pass- 
ed on  the  6th  of  July  at  Edinburgh,  where  she  was  left  alone  with  two 
or  three  servants,  having  declined  to  accompany  her  father  and  family 
(much  to  her  father's  dissatisfaction)  to  his  country-house  at  Braid. 
There  is  proof  enough  to  establish  the  fstct,  in  my  6pinion,  that  he  re- 
mained with  her  the  whole  of  that  night  He  continued  to  write  letters 
of  a  passionate  and  even  conjugal  import,  and  to  pay  nocturnal  and  clan- 
destine visits  during  the  whole  of  his  stay  in  Scotland;  but  there  was  no 
cohabitation  of  a  more  visible  kind,  nor  any  habit  and  repute,  as  far  as 
appears,  but  what  existed  in  the  surmises  of  the  servants  and  tiie  sister. 
His  stay  in  that  country  was  shortened  by  his  father,  who  oame  down, 
alarmed,  as  it  should  seem,  by  the  report  of  what  was  going  on,  and 
removed  him  to  England  on  or  about  l^e  21st  of  July. 

The  correspondence  appears  to  have  slackened,  though  the  language 
continued  equally  ardent,  if  I  judge  only  from  the  number  exhibited  of 
the  letters  written  after  his  return;  though  it  is  possible,  and  indeed 
very  probable,  there  may  be  many  more  which  are  not  exhibited.  No 
letters  of  Miss  Gordon's,  addressed  to  him,  are  produced;  he  has  not 
produced  them,  and  she  has  not  called  for  their  production.  In  England 
be  continued  till  1805,  when  he  sailed  for  Malta:  his  last  letter,  written 
to  her  on  the  eve  of  his  departure,  reinforces  his  injunctions  of  secrecy; 
and  conjures  her  to  withhold  all  credit  from  reports,  that  might  reach 
her  of  any  transfer  of  his  aBfections  to  another:  it  likewise  points  out  a 
channel  for  their  future  correspondence,  through  the  instrumentality  of 
Sir  Rupert  George,  the  first  Commissioner  of  3ie  Board  of  Transports. 
He  continued  abroad  till  May  1808,  with  the  exception  of  a  month  or 
two  in  the  autumn  of  1806,  when  he  returned  for  a  purpose  unconnect- 
ed with  this  history,  unknown  to  his  father,  and,  as  it  appears,  to  this 
lady.  It  is  upon  this  occasion,  that  the  alteration  of  his  affection  first 
discloses  itself  in  conversations  with  a  Mr.  Hawkins,  a  friend  of  his 
family,  to  whom  he  gives  some  account  of  the  connection  which  he  had 
formed  with  Miss  Gordon  in  Scotland,  complains  of  the  consequences 
of  it,  in  being  tormented  with  letters  from  her,  which  he  was  resolved 
never  to  read  in  future;  and  having  reason  to  fear  she  would  write 
others  to  his  father,  he  recjuested  Mr.  Hawkins,  to  use  all  means  of  in* 
tercepting  any  letters,  which  she  might  write  either  to  the  one  or  the 
other. 

Mr.  Hawkins  executed  this  commission  by  interoeptiag  many  letters 
so  addressed;  though,  in  consequence  of  her  extreme  importunity,  he 
forwarded  two  or  three^  as  he  believes,  of  those  addressed  to  Mr.  Dal- 
rymple;  and  he  at  length  wrote  to  her  himself,  about  the  end  of  1806, 
or  beginning  of  1807,  and  strongly  urged  her  to  desist  from  troubling 
General  Dalrymple  with  letters.  This  led  to  a  correspondence  between 
her  and  Mr.  Hawkins;  and  it  was  not  till  the  death  of  Mr.  Dalrymple's 
father  (which  happened  in  the  spring  of  the  year  1807)  that  she  then 
asserted  her  marriage  rights,  and  furnished  him  with  copies  of  these  im* 
portant  papers,  which  she  denominates,  according  to  the  style  of  the  law 
of  Scotland,  her  **  Marriage  Lines."  She  took  no  steps  to  enforce  her 
rights  by  any  process  of  law.  Upon  the  unlooked-for  return  of  Mr. 
Dalrymple,  in  the  latter  end  of  May  1808,  he  immediately  visited  Mr. 
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Hawkins,  who  commanicated  what  had  passed  fay  letter  between  himsdf 
knd  Miss  Oordon;  and  suffered  him,  though  not  without  reluctance,  to 
possess  himself  of  two  of  her  letters,  which  Mr.  Dalrymple  has  exhibit- 
ed. Mr.  Hawkins  however  dismissed  him  with  the  most  anxious  ad- 
vice to  adhere  to  the  connection  he  had  formed;  and  by  no  means  to 
attempt  to  involve  any  other  female  in  the  misery,  that  must  attend  any 
new  matrimonial  connection.  Within  a  very  few-days  afterwards,  Mr.  Dal- 
rymple marries  Miss  Laura  Manners,  in  the  most  formal  and  regular 
manner.  Miss  Gordon,  who  had  before  heard  some  reports  of  no  very 
definite  nature,  instantly,  upon  hearing  authentic  news  of  this  event, 
takes  measures  for  enforcing  her  rights;  and  being  informed  that  he  is 
amenable  only  to  this  jurisdiction,  she  immediately  applies  for  its  aid, 
to  enforce  the  performance  of  what  she  considers  as  a  marriage  con- 
tract. 

The  cause  has  proceeded  regularly  on  both  sides,  and  has  been  in- 
structed with  a  large  mass  of  evidence,  much  of  it  replete  with  legal 
erudition,  for  which  the  Couart  has  to  acknowledge  great  obligations  to 
the  gentlemen  who  have  been  examined  in  Scotland.  It  has  also  been 
argued  with  great  industry  and  ability  by  the  counsel  on  both  sides,  and 
now  stands  for  final  judgment  Being  entertained  in  an  English  Court, 
it  must  be  adjudicated  according  to  the  principles  of  English  law,  appli- 
cable to  such  a  case.  But  the  only  principle  applicable  to  such  a  case 
by  the  law  of  England,  is,  that  the  validity  of  Miss  Gordon's  marriage 
rights  must  be  tried  by  reference  to  the  law  of  the  country,  where,  if 
they  exist  at  all,  they  had  their  origin.  Having  furnished  this  princi- 
ple, the  law  of  England  withdraws  altogether,  and  leaves  the  legal 
question  to  the  exclusive  judgment  of  the  law  of  Scotland. 

I  am  not  aware  that  the  case  so  brought  here  is  exposed  to  any  serious 
disadvantage,  beyond  that  which  it  must  unavoidably  sustain  in  the  in- 
ferior qualifications  of  the  person,  who  has  to  decide  upon  it,  to  the 
talents  of  the  eminent  men,  to  whose  judgment  it  would  have  been  sub- 
mitted, in  its  more  natural  Forum.  The  law-learning  of  Scotland  has 
been  copiously  transmitted;  the  facts  of  the  case  are  examinable  on  prin- 
ciples common  to  the  law  of  both  countries,  and  indeed  to  all  systems- 
of  law.  It  is  described  as  an  advantage  lost,  that  Miss  Manners,  the 
lady  of  the  second  marriage,  is  not  here  made  a  party  to  the  suit;  she 
might  have  been  so  in  point  of  form,  if  she  had  chosen  to  intervene;  m 
substance  she  is]  for  her  marriage  is  distinctly  pleaded  and  proved,, 
and  is  as  much  therefore  under  the  eye,  and  under  the  attention,  and 
under  the  protection  of  the  Court,  as  if  she  were  formally  a  party  to  the 
question  respecting  the  validity  of  this  marriage,  which  is  in  effect  to- 
decide  upon  the  validity  of  her  own.  For  I  take  it  to  be  a  position  be- 
yond the  reach  of  all  argument  and  contradiction,  that  if  the  Scotch  mar- 
riage be  legally  good,  the  second  or  English  marriage  must  be  legally 
bad.  Another  advantage  intimated  to  be  lost  is  this,  that  the  Native 
Forum  would  have  compelled  the  production  of  her  letters  to  him,  for 
the  purpose  of  seeing  whether  any  thing  in  them  favoured  his  interpre- 
tation of  the  transaction.  Surety,  according  to  any  mode  of  proceedings 
there  can  be  no  need  of  a  compulsory  process,  to  extract  them  from  the 
person,  in  whose  possession  they  must  be,  if  they  exist  at  all.  If  they 
contain  such  matter  as  would  favour  such  an  interpretation,  he  must  be 
eager  to  produce  them,  for  they  would  constitute  his  defence;  not  being 
produced,  the  necessary  conclusion  is,  either  that  they  do  not  exist,  or 
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that  they  contain  nothing,  which  he  could  use  with  any  advantage  for 
such  a  purpose.  The  consideratioDS  that  apply  to  the  indiscretions  of 
youth,  to  the  hahits  of  a  military -profession,  and  to  the  ignorance  of  the 
law  of  Scotland,  arising  from  a  foreign  birth  and  education,  are  common 
to  both,  and  I  might  say,  to  all  systems  of  law.  They  are  circumstances, 
which  are  not  to  be  left  entirely  out  of  the  consideration  of  the  Court, 
in  weighing  the  evidence  for  the  establishment  of  the  facts,  but  have  no 
powerful  effect  upon  the  legal  nature  of  the  transaction  when  estab- 
lished. 

The  law,  which,  in  both  countries,  allows  the  minor  to  marry,  attri- 
butes to  him,  in  a  way  which  cannot  be  legally  averred  against,  upon 
the  mere  ground  of  youth  and  inexperience,  a  competent  discretion  to 
dispose  of  himself  in  marriage;  he  is  arrived  at  years  of  discretion,  quoad 
hoCy  whatever  he  may  be  with  respect  to  other  transactions  of  life,  and 
he  cannot  be  heard  to  plead  the  indiscretion  of  minority.  Still  less  can 
the  habits  of  a  particular  profession,  exonerate  a  man  from  the  general 
obligations  of  law.  And  with  respect  to  any  ignorance  arising  from  fo- 
reign birth  and  education,  it  is  an  indispensable  rule  of  law,  as  exercised 
in  all  civilized  countries,  that  a  man  who  contracts  in  a  country,  engages 
for  a  competent  knowledge  of  the  law  of  contracts  in  that  country.  If 
he  rashly  presumes  to  contract  without  such  knowledge,  he  must  take 
the  inconveniences  resulting  from  such  ignorance  upon  himself,  and  not 
attempt  to  throw  them  upon  the  other  party,  who  has  engaged  under  a 
proper  knowledge  and  sense  of  the  obligation,  which  the  law  would  im- 
pose upon  him  by  virtue  of  that  engagement  According  to  the  judg- 
ment of  all  the  learned  gentlemen  who  have  been  examined,  the  law  of 
Scotland  binds  Mr.  Dalrymple,  though  a  minor,  a  soldier,  and  a  foreign- 
er, as  effectively  as  it  would  do,  if  he  had  been  an  adult,  living  in  a  civil 
capacity,  and  with  an  established  domicil  in  that  country. 

The  marriage,  which  is  pleaded  to  be  constituted,  by  virtue  of  some 
or  all  of  the  facts,  of  which  I  have  just  given  the  outline,  and  to  which 
I  shall  have  occasion  more  particularly  to  advert  in  the  course  of  my 
judgment,  has  been  in  the  argument  described  as  a  clandestine  and  irre- 
gular marriage.  It  is  certainly  di  private  transaction  between  the  indi- 
viduals, but  it  does  not  of  course  follow  that  it  is  to  be  considered  as  a 
clandestine  transaction,  in  any  ignominious  meaning  of  the  word;  for  it 
may  be,  that  the  law  of  the  country,  in  which  the  transaction  took  place, 
may  contemplate  private  marriages,  with  as  much  countenance,  and  fa- 
vour, as  it  does  the  most  public.  It  depends  likewise  entirely  upon  the 
law  of  the  country,  whether  it  is  justly  to  be  stiled  an  irregular  mar- 
riage. In  some  countries  one  only  form  of  contracting  marriage  is  ac- 
knowledged, as  in  our  own,  with  the  exception  of  particular  indulgences 
to  persons  of  certain  religious  persuasions;  saving  those  exceptions,  all 
marriages  not  celebrated  according  to  the  prescribed  form,  are  mere  nul- 
lities; there  is  and  can  be  no  such  thing  in  this  country  as  an  irregular 
marriage.  In  some  other  countries,  all  modes  of  exchanging  consent 
being  equally  legal,  all  marriages  are  on  that  account  equally  regular. 
In  other  countries,  a  form  is  recommended  and  sanctioned,  but  with  a 
toleration  and  acknowledgment  of  other  more  private  modes  of  effecting 
the  same  purpose,  though  under  some  discountenance  of  the  law,  on  ac- 
count of  the  non-conformity  to  the  order  that  is  established.  What  is 
the  law  of  Scotland  upon  this  point? 

Marriage,  being  a  contract,  is  of  course  consensual  (as  is  much  insist- 
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ed  on,  I  observe,  by  some  of  the  learned  advocates)  for  it  is  of  the  es- 
sence of  all  contracts,  to  be  constituted  by  the  consent  of  parties.     Con" 
aenaus  non  concubitus  facit  matrimonium(a),  the  maxim  of  the 
Roman  civil  law,  is,  in  truth,  the  maxim  of  all  law  upon  the  subject; 
for  the  concubitus  may  take  place,  for  the  mere  gratification  of  present 
appetite,  without  a  view  to  any  thing  further;  but  a  marriage  must  be 
something  more;  it  must  be  an  agreement  of  the  parties  looking  to  the 
consortium  vitss(b):  an  agreement  indeed  of  parties  capable  of  the  con^ 
cubitus,  for  though  the  concubitus  itself  will  not  constitute  marriage, 
yet  it  is  so  far  one  of  the  essential  duties,  for  which  the  parties  stipulate,  ^^  ^ 
that  the  incapacity  of  either  party  to  satisfy  that  duty  nullifies  the  con-  ^/ ^' 
tract(c}. — Marriage,  in  its  origin,  is  a  contract  of  natural  law;  it  may  ex-^fjo^ 
ist  between  two  individuals  of  difierent  sexes,  although  no  third  person         ^ 
existed  in  the  world,  as  happened  in  the  case  of  the  common  ancestors 
of  mankind:    It  is  the  parent,  not  the  child  of  civil  society,  "  Principi" 
um  urbis  et  quasi  seminarium  Reipublicse{d).*^ — In  civil  society  it 
becomes  a  civil  contract,  regulated  and  prescribed  by  law,  and  endowed 
with  civil  consequences.     In  most  civilized  countries,  acting  under  a  ^^^^ 
sense  of  the  force  of  sacred  obligations,  it  has  had  the  sanctions  of  reli- 
gion superadded:  It  then  becomes  a  religious,  as  well  as  a  natural,  and 
civil  contract;  for  it  is  a  great  mistake  to  suppose  that,  be<;au8e  it  is  the 
one,  therefore  it  may  not  likewise  be  the  other.     Heaven  itself  is  made 
a  party  to  the  contract,  and  the  consent  of  the  individuals,  pledged  to 
each  other^  is  ratified  apd  consecrated  by  a  vow  to  God.    It  was  natural 
enough  that  such  a  contract  should,  under  the  religious  system  which 
prevailed  in  Europe,  fall  under  ecclesiastical  notice  and  cognizance,  with 
respect  both  to  its  theological  and  its  legal  constitution;  though  it  is  not 
unworthy  of  remark  that,  amidst  the  manifold  ritual  provisions,  made  by 
the  Divine  Lawgiver  of  the  Jews  for  various  offices  and  transactions  of    /-     . 
life,  there  is  no  ceremony  prescribed  for  the  celebration  of  marriage.  In  v  i  *^ 
the  Christian  church  marriage  was  elevated  in  a  later  age  to  the  dignity /g.  ^. 
of  a  sacrament,  in  consequence  of  its  divine  institution,  and  of  some  ex-^^     / 
pressions  of  high  and  mysterious  import  respecting  it  contained  in  the  J  •  ^^7 
sacred  writings.  The  law  of  the  Church,  the  canon  law  (a  system  which, 
in  spite  of  its  absurd  pretensions  to  a  higher  origin,  is  in  many  of  .its 
provisions  deeply  enough  founded  in  the  wisdom  of  man,)  although,  in 
conformity  to  the  prevailing  theological  opinion,  it  reverenced  marriage 
as  a  sacrament,  still  so  far  respected  its  natural  and  civil  origin,  as  to 
consider,  that  where  the  natural  and  civil  contract  was  fornfied,  it  had 
the  full  essence  of  matrimony  without  the  intervention  of  the  priest; 
it  had  even  in  that  state  the  character  of  a  sacrament;(e)  for  it  is  a 

(a)  D.  lib.  50.  tit.  17. 1. 30.  de  Reg.  Juris.— D.Ub.  35.  tit.  1. 1. 15.— Huber,  deNuptiii^ 
p.  23.  lib.  24.  tit.  2.  de  Divortiis.— Voet.»  lib.  23.  tit.  2.  s.  2 — Yinnius,  lib.  1.  tit.  9.  t. 
1.— Cujac.  in  D.  de  Rit.  Nup.  v.  1.  p.  800.  in  Cod.  lib.  5.  tit.  1.  de  Spons.  et  Arrhis.— 
Taylor's  Civil  Law,  p.  301.  Puffendorf.  b.  6.  c.  1.  s.  14.— Wood's  Instit  book  1«  chap.  1. 
—27.  qu.  2.  c.  1;  Matrimoniom.— 27.  qn.  2.  c.  2.  Sufficiat— 27.  qu.  2.  c  5.  Cum  initiatur. 
-—27.  qu.  2.  c  6.  Conjuges.— C.  25.  Extra,  de  Spons.  et  Matrim. — Huber.,  Eunom.  Rom. 
ad  lib.  23.  Pand.  Vind.  s.  1.— Hoppii»  commen.  ad  Ins.  lib.  k  tit  10.- Wood's  Instit. 
book  1.  chap.  2.  Ayl.  Paierg.  362. 

(6)D.  lib.  23.  tit  2. 1.  1.— Instit  lib.  1.  tit  9.  s.  1. 
•  (0  C.  2.  ft  3.  Extra,  de  Spons.  et  liatrim.— Vinniii8»  fib.  1.  tit  9.  s.  l.-^Bi]gmV  Ecdei. 
Law»  v.  2.  p.  500.  Ayl.  Par.  226. 

(</)  Cic.  de  Off.  1.  17. 

(e)  Sanchez,  lib.  2.  diq>.  6.  s-  2.  etlib.  2.  disp.  10.  s.  2.— Father  Paul,  p.  737.— Falla- 
▼icini,  lib.  23.  chap.  8.— Pothier,  tit  3.  p.  390.— 27.  qu.  2.  c  10.  omne. 
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misapprehension  to  suppose,  that  this  intervention  was  required  as  matter 
of  necessity,  even  for  that  purpose,  before  the  council  of  Trent  It  ap- 
pears from  the  histories  of  that  council,  as  well  as  from  many  other  author!* 
ties,  that  this  was  the  state  of  the  earlier  law,  till  that  council  passed  its 
decree  for  the  reformation  of  marriage:  The  consent  of  two  parties(a) 
expressed  in  words  of  present  mutual  acceptance,  constituted  an  actual 
and  legal  marriage,  technically  known  by  the  name  of  Sponsalia  per 
verba  de  praesentiy  improperly  enough,  because  sponsalioy  in  the  origi- 
sal  and  classical  meaning  of  the  word,  are  preliminary  ceremonials  of 
marriage,  and  therefore,  Brower  justly  observes,  yi«/?on/(/Sat<mmmw 
laxo  significatUj  imo  etymologia  invito  ipscu  nuptias  sponsalia  appel- 
lavit  [L.  1.  G.  1.  n.  6.] — ^The  expression,  however,  was  constantly  used 
in  succeeding  times  to  signify  clandestine  marriages,  that  is,  marriages 
unattended  by  the  prescribed  ecclesiastical  solemnities,  in  opposition, 
first,  to  regular  marriages;  secondly,  to  mere  engagements  for  sl  future 
marriage^  which  were  termed  sponsalia  per  verba  de  Juturo,  a  dis- 
tinction of  sponsalia  not  at  aU  known  to  the  Roman  civil  law.  [Swin- 
burn.  Sect  3.  §.  3.]  DiflTerent  rules,  relative  to  their  respective  effects 
in  point  of  leeal  consequence,  applied  to  these  three  cases — of  regular 
marriages,— of  irregular  marriages, — and  of  mere  promises  or  engage- 
ments. ,  In  the  regular  marriage  every  thing  was  presumed  to  be  com- 
plete and  consummated  both  m  substance  and  in  ceremony. — ^In  the 
irregular  marriage  every  thing  was  presumed  to  be  complete  and  con- 
summated in  substance  but  not  in  ceremony;  and  the  ceremony  was  en- 
^*oined  to  be  undergone  as  matter  of  order.  [Swinbum,  Sect  17.  §  I.]—- 
[n  the  promise  or  sponsalia  de  futurOj  nothing  was  presumed  to  be 
complete  or  consummate  either  in  substance  or  ceremony.  Mutual 
consent  would  release  the  parties  from  their  engagement;  [C.  2.  Eztnu 
de  Spons.  et  Matrim.]  and  one  party,  without  the  consent  of  the  other^ 
might  contract  a  valid  marriage,  regularly  or  irregularly,  with  another 
person;  but  if  the  parties  who  had  exchanged  the  promise  had  carnal(6) 
intercourse  with  each  other,  the  effect  of  that  carnal  intercourse  was  to 
interpose  a  presumption  of  present  consent  at  the  tim^of  the  intercourse, 
to  convert  the  engagement  into  an  irregular  marriage,  and  to  produce 
all  the  consequences  attributable  to  that  species  of  matrimonial  connec- 
tion. I  spare  myself  the  trouble  of  citing  from  the  text  books  of  the 
Canon  Law,  the  passages  that  support  these  assertions.  Several  of  them 
have  been  cited  in  the  course  of  this  discussion,  and  they  all  lie  open  to 
obvious  reference  in  Brower  and  Swinbum,  and  other  books  that  profess 
to  treat  upon  these  subjects.  The  reason  of  these  rules  is  manifest 
enough.  In  proceedings  under  the  canon  law,  though  it  is  usual  to 
plead  consummation,  it  is  not  necessary  to  prove  it,  because  it  is  always 
to  be  presumed  in  parties  not  shown  to  be  disabled  by  originalinfirmity 
of  body.  In  the  case  of  a  marriage  per  verba  de  praeseniiy  the  parties 
there  aLw  deliberately  accepted  the  relation  of  husband  and  wife,  and 
consummation  was  presumed  as  naturally  following  the  acceptance  of 
that  relation,  unless  controverted  in  like  manner.  But  a  promise  per 
verba  defuturo  looked  to  a  future  time;  the  marriage  which  it  contem- 

{a)  €.  35.  et  C.  2i,  Eztnu  de  Spont.  et  Matrim.-- C.  3.  Kxtnu  de  Sponta  Doonim.— 
Swinbuni»  sect.  4.  a.  2,  3, 4.  et  aect.  18.  a.  1. — Brower,  lib.  1.  cap.  2.  a.  8, 9.  et  cap.  33^ 
a.  12.  etcap.  27.8.21. 

(h)  C.  do.  et  31.  Extra,  de  Spona.  et  Matrim.— C.  3.  Eztnu  de  Sponaa  duomm.^ 
Brower,  lib.  1.  cap.  22.— Swinbum,  Sect  17*  a.  11. 
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plated  might  perhaps  never  take  place.  It  was  defeasible  in  various 
ways;  [Swinburn,  Sect  18.  p.  Let  Sect.  4  .p.  2.]  and,  thereFore,  consum- 
mation was  not  to  be  presumed;  it  must  either  have  been  proved  or 
admitted.  Till  that  was  done,  the  relation  of  husband  and  wife  was  not 
contracted:  it  must  be  a  promise  cum  copula  that  implied  a  present 
acceptance,  and  created  a  valid  contract  founded  upon  it.  (Swinburn, 
Sect  17.  p.  H.) 

Such  was  the  state  of  the  Canon  Law,  the  known  basis  of  the  matri-^j^^ 
monial  law  of  Europe.     At  the  Reformation,  this  country  disclaimed,     ^''^ 
amon^t  other  ojpinions  of  the  Romish  Church,  the  doctrine  of  a  sacra- 
ment m  marriage,  thoueh  still  retaining  the  idea  of  its  being  of  divine 

.  institution  in  its  general  origin;  and  on  that  account,  as  well  as  of  the 
religious  forms  that  were  prescribed  for  its  regular  celebration,  an  holy 
estate,  holy  matritnonyf  but  it  likewise  retained  those  rules  of  the 
Canon  Law  which  had  their  foundation  not  in  the  sacrament,  or  in  any 
religious  view  of  the  subject,  but  in  the  natural  and  civil  contract  of 
marriage.  The  Ecclesiastical  Courts,  therefore,  which  had  the  cogniz- 
ance of  matrimonial  causes,  enforced  these  rules,  and  amongst  others, 
that  rule  which  held  an  irregular  marriage,  constituted  per  verba  de 
prseseniif  not  followed  by  any  consummation  shoum,  vaJid  to  the  full 

'  extent  of  voiding  a  subsequent  regular  marriage  contracted  with  another 
person.  (Brower,  1.  22.  12.)  A  statute  passed  in  the  reign  of  Henry 
VIIL  (32  Hen.  8.  cap.  38.  sec.  2.)  proves  the  fact  by  reciting,  that 
'<  Many  persons  after  long  continuance  in  matrimony,  without  any  alle- 
gation of  either  of  the  parties,  or  any  other  at  their  marriage,  why  the 
san^e  matrimony  should  not  be  good,  just,  and  lawful,  and  after  the 
same  matrimony  solemnized,  and  consummate  by  carnal  knowledge, 
have  by  an  unjust  law  of  the  Bishop  of  Rome,  upon  pretence  of  a  for- 
mer contract  made,  and  not  consummate  by  carnal  copulation,  been 
divorced  and  separate,"  and  then  enacts,  <^  that  marriages  solemnized  in 
the  face  of  the  Church,  and  consummate  with  bodily  knowledge,  shall  be 
deemed  good,  notwithstanding  any  pre-contract  of  matrimony,  not  con- 
summate  with  bodily  knowledge,  which  either  or  both  the  parties 
shall  have  made.^'  But  this  statute  was  afterwards  repealed,  as  having 
produced  horrible  mischi^s,  which  are  enumerated  in  very  declama- 
tory language,  in  the  preamble  of  the  statute  2  Edw.  VI. ;  and  Swin- 
burn^  speaking  the  prevailing  opinion  of  his  time,  applauds  the  repeal, 
as  worthily  and  in  good  reason  enacted.  The  same  doctrine  is  re* 
cognized,  by  the  temporal  Courts,  as  the  existing  rule  of  the  matrimonial 
law  of  this  country,  in  Bunting's  case,  4  Coke,  29.— -^<  John  Bunting, 
father  of  the  plaintiff,  and  Agnes  Adenshall,  contracted  marriage/itfr  verba 
deprsBsenti,  and  afterwards,  on  the  10th  of  Dec.  1555,  the  said  Agnes 
took  to  husband  Thomas  Twede;  and  afterwards,  on  the  9th  of  July, 
Bunting  libelled  against  her  in  the  Court  of  Audience,  et  deeret.Juit  quod 
prwdict.  Jignes  subiret  matrimonium  cumprstfato  Bunting,  et  insur' 
per  pronundatumfuit  dictum  matrimonium  fore  nullum.  '^  Though 
the  common  law  certainly  had  scruples  in  applying  the  civil(a)  rights  of 
dower,  and  community  of  goods,  and  legitimacy  in  the  cases  of  these 
looser  species  of  marriage.  In  the  latter  case  of  Collins  and  Jesson,  3 
Anne,  it  was  said  by  Holt,  Chief  Justice,  and  agreed  to  by  the  whole 

(a)  Swinburn,  Sect.  1.  s.  3.  and  Sect.  17.  i.  39.— Tnust.  de  Repub.  Ang.  p.  103.— 
Perkins,  tit  Feoffments*  fol.  40.  p.  38.  Ed.  3.  13.— 1  RoU.  Abndg.  341.  and  357.-^ 
Moor,  169. 


492      *  Dalrtmple  ji;.  Daibthple.  1811* 

Bench^  that,  <<  if  a  contract'be/?6r  verba  de  prsesentiy  if  amounts  to  an 
actual  marriage,  which  the  very  parties  themselves  cannot  dissolve  by 
release  or  other  mutual  agreement,  for  it  is  as  much  a  marriage  in  the 
sight  of  God,  as  if  it  had  been  in  facie  eccleaiasJ^  <^  But  a  contract /7er 
verba  defuiuro,  which  do  not  intimate  an  actual  marriage^but  refer  to 
a  future  act,  is  releasable." — 2  Salk.  437.  Mod.  155.  In  Wigmare^s 
case,  2  Salk.  438,  the  same  judge  said,  **a  contract  per  verba  deprse- 
senti  is  a  marriage;  so  is  a  contract  dejuiuro;  if  the  contract  be  ezecut- 
ed;  and  he  take  her,  ^tis  a  marriage,  and  they  cannot  punish  for  fornica- 
tion.'' In  the  Ecclesiastical  Court  the  stream  ran  uniformly  in  that 
course.  One  of  the  most  remarkable  is  that  furnished  by  the  diligence 
of  Dr.  Swabey,  on  account  of  its  striking  resemblance  to  the  present 
case:  I  mean  the  case  of  Lord  Fitzmaurice,  son  of  the  Earl  of  Kerry, 
coram  Deleg.  in  1732.  There  were  in  that  case,  as  in  the  present, 
three  engagements  in  writing:  The  first  was  dated  June  23,  1724,  and 
contained  these  words,  **  We  swear  we  will  marry  one  another."  The 
second,  dated  July  11,  1724,  was  to  this  effect:  ^I  take  you  for  my 
wife,  and  swear  never  to  marry  any  other  woman."  This  last  contract 
was  repeated  in  December  of  the  same  year.  It  was  argued  there,  as 
here,  that  the  iteration  of  the  declaration  proved  that  the  parties  did  not 
depend  upon  their  first  declaration,  and  was  in  effect  a  disclaimer  of  it 
But  the  Court,  composed  of  a  full  Commission,  paid  no  regard  to  the 
objection,  and  found  for  the  marriage,  and  an  application  for  a  commis- 
sion of  review,  founded  upon  new  matter  alleged,  was  refused  by  the 
Chancellor.  Things  continued  upon  this  footing  till  the  marriage  Act, 
26  G.  2.  c.  33.  described  by  Mr.  Justice  Blackstone^  (Book  1.  chap. 
15.  s.  3.)  "  an  innovation  on  our  laws  and  constitution,"  swept  away 
the  whole  subject  of  irregular  marriages,  together  with  all  the  learning 
belonging  to  it,  by  establishing  the  necessity  of  resorting  to  a  public 
and  regular  form,  without  which  the  relation  of  husband  and  wife  could  . 
not  be  contracted. 

It  is  not  for  me  to  attempt  to  trace  the  descent  of  the  matrimonial  law 
of  Scotland  since  the  time  of  the  Reformation.  The  thing  is  in  itself 
highly  probable,  and  we  have  the  authority  of  Craig,  lib.  2.  dieg.  18.  s. 
17,  for  asserting  that  the  Canon  Law  is  its  basis  there,  as  it  isevery  where 
else  in  Europe,  ^^totam  hanc  que8tionem  pendere  a  jure  pontificiOy^^ 
though  it  is  likely  enough  that  in  Craig's  time,  who  wrote  not  long  after 
the  Reformation,  the  consistorial  law  might  be  very  unsettled^  as  Mr. 
Cay  in  hi^  deposition  describes  it  to  have  been.  It  is,  however,  admit- 
ted by  that  learned  gentleman,  that  it  settled  upon  its  former  foundations, 
for  he  expressly  says,  that  ^^  the  Canon  Law  in  these  matters  is  apart  of 
the  law  of  the  land;  that  the  Courts  and  lawyers  reverence  the  decre- 
tals, and  other  books  of  the  more  ancieht  Canon' Law;"  and  I  observe 
that  in  the  depositions  of  most  of  the  learned  witnesses,  and  indeed  in 
all  the  factum^ih^i  I  have  seen  upon  these  subjects,  tliey  are  referred 
to  as  authorities.  Several  regulations,  both  ecclesiastical  and  civil, 
canons  and  statutes,  have  prescribed  modes  of  celebrating  marriage.  Mr. 
Cathcart,  in  particular,  refers  to  them  in  his  deposition.  Some  of  these 
appear  to  have  been  made  in  times  of  great  ferment,  during  the  conflict 
between  the  Episcopal  and  Presbyterian  parties,  and  are  therefore,  I 
presume,  of  transitory  and  questionable  authority.  Mr.  Cathcart  infers 
that  the  whole  of  the  Scotch  statutes  hold  solemnization  by  a  clergyman, 
or,  as  he  expresses  it,  some  one  assuming  the  functions  of  a  clergyman, 
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as  neetssary.  It  rather  appears  difficult  to  understand  this  consistently 
with  the  fact,  that  other  marriages  have  always  been  held  legal  and  va- 
lid. What  the  form  of  solemnization  by  a  clergyman  is,  I  have  not 
been  accurately  informed;  prescribed  ritual  forms  are  not,  I  believe,  ad- 
mitted by  the  church  of  Scotland  for  any  office  whatever.  Whether  the 
clerg3rman  merely  receives  the  declaration  as  a  witness,  or  pronounces 
the  parties,  by  virtue  of  his  spiritual  authority,  to  be  man  and  wife,  as 
in  our  form,  does  not  distinctly  appear.  I  observe  that  Mr.  Gillies  says 
in  his  deposition,  <<  that  to  make  marriage  valid;  it  is  not  necessary  that 
it  should  be  celebrated  in  facie  ecclesiwy  but  rebus  integris  it  can  only 
be  constituted  by  a  consent  adhibited  in  the  presence  of  a  clergyman,  or 
in  some  mode  equivalent  to  an  actual  celebration,^'  So  Lord  Brax- 
field  in  a  loose  note,  which  is  int<*oduced,  is  made  to  say,  ^< Private  con- 
sent is  not  the  consent  the  law  looks  to;  it  must  be  before  a  priest,  or 
something  equivalent.^'  Now  what  are  these  equivalents?  and  how  to 
be  provided?  Are  they  to  be  carved  out  by  the  private  fancy  and  judg- 
ment of  the  individuals?  If  so,  though  equivalent,  they  can  hardly  be 
deemed  the  regular  forms,  and  yet  appear  to  stand  on  a  footing  of  equal 
authorityf  I  observe,  likewise,  that  a  marriage  before  a  magistrate  is 
alluded  to  in  some  passages,  as  nearly  equal  to  that  before  a  minister, 
though  certainly  not  a  marriage  in/acie  ecclesise^  in  any  proper  sense  of 
that  expression. 

Sir  Hay  Campbell  states,  in  an  opinion  of  his  given  to  the  English 
Chancery  (Lib.  Reg.  A.  1780.  f.  552,)  in  a  case  furnished  to  me  by  Dr, 
iStoddart,  **  that  marriages,  irregularly  performed  without  the  interven- 
tion of  a  clergyman,  are  censurable,  and  formerly  the  parties  were  liable 
to  be  fined  or  rebuked  in  the  face  of  the  church,  but  this  for  a  long 
time  has  not  been  practised."  '  The  regulations,  therefore,  whatever 
they  may  be,  are  not  penally  enforced;  and  it  does  not  appear,  that  they 
are  enforced  by  any  sense  of  reputation  or  of  obligation  imposed  by  ge- 
neral practice.  The  advocates,  who  describe  the  modes  of  marriage  by 
the  terms  regular  and  irregular^  seem,  as  far  as  I  can  collect,  to  attri- 
bute no  very  distinctive  preference  to  the  one  over  the  other;  at  any 
rate  the  distinction  between  them  is  not  very  strongly  marked  in  the 
existing  usage  of  that  country.  Many  of  the  marriages,  which  take 
place  between  persons  in  higher  classes  of  society,  are  contracted  in  such 
irregular  forms,  if  so  to  be  denominated.  They  appear  to  create  no 
scandal;  to  give  no  offence.  The  parties  are  not  reprobated  by  public 
opinion,  nor  is  legal  censure  actually  applied.  But  taking  it,  that  the 
distinction  between  the  regular  and  irregular  marriages  was  much 
stronger  than  I  am  ^enabled,  by  the  present  evidence,  to  suppose,  the 
question  still  remains  to  be  examined,  how  far  actual  consummation  is 
required,  by  the  law  of  Scotland,  in  marriages  which  are  so  to  be  deemed 
irregular. 

The  libel  is  drawn  in  a  form  not  calculated  to  extract,  simply  and  di* 
rectly  a  distinct  statement  of  what  the  law  of  Scotland  may  be  upon  this 
point;  for  it  collects  together  all  the  points  of  which  the  party  conceives 
she  can  avail  herself,  consummation  included,  as  matters  of  fact  and  mat- 
ters of  law,  and  then  alleges,  that,  by  the  law  o(  Scotland  this  aggregate 
constitutes  a  marriage,  without  providing  for  a  possible  case  in  which 
she  might  establish  some  of  these  matters  and  fail  in  establishing  others, 
e.  g.  if  she  failed  in  proof  of  a  copula,  but  succeeded  in  establishing  a 
solemn  compact     If  the  law  had  been  more  distinctly  understood  here 
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at  the  commenccHosient  of  this  suit,  the  libel  would  probably  haye  btea 
drawn  with  more  accommodation  to  the  possible  state  of  facts  that  might 
ultimately  call  for  the  proper  specific  rule  of  law.  The  advocates  of 
Scotland  have,  to  a  great  degreci  supplied  the  want  of  that  distinctaess 
in  the  libel,  by  bringing  forward  the  distinctions  in  their  answers,  and 
applying  what  they  conceive  to  be  the  law,  applicable  to  the  possible 
case,  that  may  result  from  the  evidence;  most  of  them  have  stated  what 
they  conceive  to  be  the  law,  first,  in  the  case  of  a  promise  <fe  futuro; 
secondly,  of  a  promise  cum  copula;  thirdly,  of  a  solemn  declaration  or 
acknowledgment  of  marriage;  and  fourthly,  of  such  a  declaration  accom- 
panied by  a  copula.  It  may  be  convenient  to  consider,  first,  whether 
the  present  case  is  a  case  of  promise,  or  of  present  declaration  and  ac- 
knowledgment It  will  be  convenient  to  do  so  in  two  respects:  The 
first  convenience  attending  it  is,  that  the  fact  itself  is  determinable 
enough  upon  the  face  of  written  existing  instruments.  It  is  not  to  be 
gathered  from  the  loose  recollections  of  loose  verbal  declarations,  not 
guarded  either  in  the  expressions  of  those  who  made  them,  or  in  the 
memory  of  those  who  attest  them.  The  second  convenience  resulting 
from  this  is,  that  a  large  portion  of  the  inquiry  into  the  other  points  of  the 
case  may,  in  a  great  degree,  be  rendered  superfluous;  for  if  these  papers 
contain  mere  promises,  then  have  I  to  consider  only  the  law  of  promises, 
as  referable  to  cases  accompanied  or  unaccompanied  by  a  cegpu/a,  leaving 
out  entirely  the  law  that  respects  acknowledgment  and  declaration.  On 
the  .other  hand,  if  they  are  to  be  considered  as  acknowledgments,  then 
the  law  of  promises  may  be  dismissed,  except  perhaps  sometimes  to  be 
introduced  incidentally  for  purposes  of  occasional  illustration. 

Whether  they  are  to  be  considered  as  promise^  or  declarations  must 
be  determined  upon  the  contents  of  the  instruments  themselves,  on  such 
a  view  as  the  plain  meaning  of  the  words  imports,  and  upon  the  infor- 
mation of  their  technical  meaning  as  communicated  by  the  Scotch  law- 
yers; for  it  is  possible  that  they  may  be  subject  to  a  technical  construc- 
tion different  from  their  obvious  meaning.  This  is  the  case  in  the  mar- 
riage settlements  of  Scotland.  The  words  of  the  aiipulatia  spansaUtia 
are  present  declaratory  words;  the  parties  mutually  accept  each  other, 
but  the  engagements  thev  enter  into  are  always  technically  considered 
to  be  mere  promises  de  futuro.  Those,  who  are  conversant  in  the  books 
of  the  Canon  Law,  will  recollect  the  extremely  nice  distinctions  which 
that  law  and  its  commentators  have  made  between  expressions  of  a  very 
similar  import  in  their  obvious  meaning,  as  constituting  contracts  de 
prsMcntiy  or  only  promises  de  futuro. 

The  first  paper  is  without  date,  and  is  merely  9^  promise.  Mr.  Dal- 
rymple  promises  to  marry  Miss  Gordon  as  soon  as  it  is  in  Ms  power, 
and  she  promises  the  same;  it  is  subscribed  by  both  their  names«-is  en- 
dorsed <<  A  sacreed  promise;"  and  is  left  in  her  possession.  It  is  pleaded 
to  be  the  first  that  was  executed  by  them,  and  it  is  highly  reasonable  to 
presume  that  it  was  so,  for  no  person,  I  think,  would  be  content  to  ac- 
cept such  a  paper  as  this,  after  having  received  the  papers  which  follow, 
marked  2,  and  10.  The  paper  marked  No.  2.  is  dated  on  the  dSth  of 
of  May  1804,  and  contains  these  words,  <^I  hereby  declare  Johanna 
Gordon  is  my  lawful  wife;  and  I  hereby  acknowledge  John  WilUam 
Henry  Dalrymple  as  my  lawful  husband."  I  see  no  great  difierence 
between  the  expression  declare  and  acknowledge;  the  words  properly 
enough  belong  to  the  parties  by  whom  they  are  respectively  used,  and 
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are  pecbaps  not  improperly  adapted  to  the  decorums  of  such  a  transac- 
tion between  the  sexes.  No.  10  is  a  reiterated  declaration  on  the  part 
of  Mr.  Dalrymplci  accompanied  with  a  promise  <<  that  he  will  acknow- 
ledge Miss  Gordon  as  his  lawful  wife  the  moment  he  has  it  in  his  power.'' 
She  makes  no  repeated  declaration,  but  promises  that  **  nothing  but  the 
greatest  necessity,  (necessity  which  ■     situation  alone  can  justify,) 

shall  ever  force  her  to  declare  this  marriage.''  It  is  signed  by  him,  add 
by  her,  describing  herself  /;  Gordon,  now  J.  DcUrympkj  and  it  is  dated 
July  11,  1804.  Both  the  papers  are  enclosed  in  an  envelope,  on  which 
is  inscribed  <<Sacreed  promises  and  engagements.'^  There  are  pro- 
mises and  engagements  that  would  satisfy  these  terms,  independent  of 
the  words  which  contain  the  declaration  of  the  marriage.  At  the  same 
time  it  is  to  be  observed,  that  the  words  <<  promises  and  engagements" 
are  not  improperly  applied  to  the  marriage  vow  itself,  which  is  pro- 
spective in  its  duties,  which  engages  for  the  performance  of  future  of- 
fices between  the  parties  till  death  shall  part  them,  and  to  which,  in  the 
words  of  our  liturgy,  it  plights  their  troth,  or  in  more  modern  language, 
pledges  their  good  faith  for  that  future  performance.  I  feel  some  hesi- 
tation in  acceding  to  the  remark  that  the  paper  marked  No.  3.  is  at  all 
weakened  or  thrown  loose  by  the  mere  engagement  of  secrecy,  which 
seems  to  be  the  principal,  if  not  the  sole  object  of  the  latter  paper,  thou^ 
Mr.  Dairy mple  has  thrown  in  a  renewed  declaration  of  his  marriage; 
that  reiterated  declaration,  though  accompanied  with  a  promise  of  se- 
crecy, cannot,  upon  any  Tiew  of  the  case,  be  considered  as  a  disclaimer 
of  the  former.  An  engagement  of  secrecy  is  perfectly  consistent  with 
the  most  valid,  and  even  with  the  most  regular  marriages.  It  fre- 
quently exists  even  in  them  from  prudential  reasons;  from  the  same  mo- 
tives it  almost  always  does  in  private  or  clandestine  marriages.  It  is  only 
an  evidence  against  the  existence  of  a  marriage,  when  no  such  prudential 
reasons  can  be  assigned  for  it,  and  where  every  thing,  arising  from  the 
very  nature  of  marriage,  calls  for  its  publication. 

Such  is  the  nature  of  these  exhibits;  first,  a  promise;  secondly  that 
promise  merged  in  the  direct  acknowledgment  of  the  accomplished 
fact;  thirdly,  a  renewed  admission  of  the  fact  on  his  side,  with  a  mutual 
engagement  for  secrecy,  till  the  proper  time  for  disclosure  should  ar- 
rive. 

In  these  papers,  as  set  up  by  Miss  Gordon,  resides  the  constitutiony 
as  some  of  the  gentlemen,  who  have  been  examined,  call  it,  or  as  others 
of  tiiem  term  it,  the  evidences  of  the  marriage;  for  it  is  matter  of  dis- 
pute between  these  learned  persons,  whether  such  papers,  when  free 
from  all  possible  impeachment,  are  constituents^  or  merely  evidences 
of  marriage.  It  appears  to  be  a  distinction  not  very  material  in  its 
effects;  because  if  it  is  to  be  considered  that  such  papers,  so  qualified, 
are  only  to  be  treated  as  evidencesy  yet  if  free  from  all  possible  impeach- 
ments, on  the  grounds  on  which  the  law  allows  them,  as  evidences  to 
be  impeached,  they  make  full  faith  of  the  marriage,  they  sustain  it  as 
effectually,  as  if,  according  to  other  ideas,  they  directly  constituted  it; 
they  have  then  become  prsesumptiones  juris  et  de  jure,  which  estab- 
lish the  same  conclusion,  although  in  another  way. 

But  these  papers  must  be  taken  in  conjunction  with  the  letters  which 
may  controul  or  confirm  them. — What  is  the  effect  of  the  letters?  In 
almost  all  of  them  Mr.  Dalrymple  addresses  Miss  Gordon  as  his  wife, 
and  describes  himself  as  her  husband.  In  the  first  letter  he  insists  upon 
it,  that  she  shall  draw  upon  him  for  any  money  she  may  stand  in  need 
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of,  ^^for  it  is  her  right/'  and  ^^  in  accepting  of  it  she  will  prove  her  ac- 
knowledgment of  it.''  Her  sister  he  calls  his  sister.  This  letter  ap- 
pears by  the  post-mark  to  have  been  written  before  No.  2,  and  therefore 
has  been  said  to  be  entirely  premature,  and  to  give  an  interpretation  to 
subsequent  expressions  of  the  like  kind.— ^But,  non  constat  that  it 
might  not  be  written  long  after  the  undated  promise  by  which  the  par- 
ties entered  into  a  solemn  engagement  to  marry.  Verbal  declarations 
similar  in  their  imports  to  the  contents  of  No.  2,  might  have  passed^ 
for  it  can  hardly  be  conceived  that  such  a  paper  could  have  passed^ 
without  many  preliminary  verbal  declarations  to  the  same  effect  Peo- 
ple do  not  write  in  that  manner,  till  after  they  have  talked  together  in 
the  same  style. — The  post-mark  on  the  letter,  No.  4,  is  May  the  30th, 
and  this  letter  refers  to  what  passed  on  the  night  after  the  paper,  No. 
2,  bears  date;  in  it,  he  says,  *'  You  are  my  wife,  to  retract  is  impossible 
and  ever  shall  be;  I  have  proved  my  legal  right  to  protect  you,  which  I 
have  most  fully  established:  nothing  in  this  world  shall  break  those  ties." 
The  letter,  No.  5,  has  these  expressions:  ^<  Remember  you  are  mine: 
that  God  Almighty  may  preserve  my  wife  is  the  prayer  of  her  husband." 
No.  6.  <<  It  grieves  me  to  suffer  you  five  minutes  from  your  husband; 
nothing  can  change  my  sentiments,  independent  even  of  those  sacred 
ties  which  unite  us. — Nothing  ever  can  or  should  (if  'twere  possible) 
annul  them. — Put  that  confidence  in  me  which  your  duty  requires. — 
That  God  may  ever  preserve  my  wife,  and  inspire  her  with  the  purest 

love  for  her  husband,  is  the  first  wish  of  her  adoring ^."    No.  8- 

*^  I  have  received  letters  from  town  which  say  that  Lord  Stair  has  heard 
of  our  marriage."  No  12.  "  Whatever  money  you  want  draw  on  me  for 
without  scruple."  No.  13,  dated  May  29,  1805.  << Situated  as  you  are, 
nothing  could  strengthen  the  ties  which  unite  us,  therefore  wish  it  not 
to  be  mentioned  that  you  are  my  wife  till  it  can  be  done  without  injury 
to  ourselves.  I  insist  upon  a  paper  acknowledging  yourself  as  my  wife." 
No.  14,  dated  June  10,  1805.  <<  Forward  to  me  the  paper  I  requested 
in  my  last,  and  acknowledge  yourself  my  wife^— that  as  we  are  not  im- 
mortal, I  may  leave  you,  in  trust  of  a  friend,  the  small  remains  of  what 
was  once  a  tolerable  fortune;  you  can't  refuse  on  any  legal  grounds;  do, 
my  dearest  wife,  forward  it"  In  No.  15,  dated  June  28,  1805,  he 
says,  ^^  I  would  not  give  up  the  title  of  your  sister's  brother  for  any 
considerationr.  Don't  deny  yourself  what  you  require,  as  I  should 
not  wish  my  wife  to  appear  in  any  thing  not  consistent  with  her  rank; 
I  will  arrange  before  my  departure  money  matters,  so  as  to  give  you 
every  opportunity  of  gratifying  your  taste,  or  any  other  fancy."  In 
the  letter  marked  14,  he  asks  her  permission  to  go  abroad  on  account 
of  the  distress  of  his  affairs.  ^<  Will  you  allow  me  to  endeavour  by  a 
short  absence  to  rectify  these  things?  In  asking  your  consent,  I  hum- 
bly conjure  you,  dearest  love,  to  pardon  me. — I  solemnly  assure  you  I 
will  not  be  absent  from  you  very  long." — In  another  part  of  this  letter 
he  points  ou^  the  period  of  four  months  as  the  probable  duration  of  his 
absence. 

Now  it  is  impossible  to  say  that  the  exhibits,  No.  2  and  10,  are  at  all 
weakened  by  the  strong  conjugal  expressions  contained  in  these  letters. 
— Taken  together  they,  in  their  plain  and  obvious  meaning,  import  a 
recognition  of  an  existing  marriage.  What  is  their  technical  meaning? 
That  information  we  must  obtain  from  the  learned  persons  who  have 
been  examined — Mr.  Erskine,  Mr.  Hamilton,  Mr.  Cragie,  Mr.  Hume, 
and  Mr.  Ramsay,  are  all  clearly  of  opinion  that  they  are  <<  present  de- 


2  Haggakd's  C.  R.  54.  497 

clarations.'^ — Mr.  Cay  is  equally  clear  that  they  ^^  are  eontmctB  de  prm^ 
senti.^* — Sir  Hay  Campbell  describes  them  as  ^^very  explicit  tnuttuU 
declarations  of  marriage  between  the  parties.'' — Mr.  Clerk  says  that 
No.  3.  is  evidence  of  a  very  hieh  nature  to  prove  that  *^  a  marriage 
had  been  contracted  by  the  parties;  it  is  a  full  and  explicit  declarch- 
tion  of  a  contract  de  prsBsenti.^*  "No.  10,"  he  says,  "imports  little 
more  than  No.  2;  it  is  important  evidence  to  the  same  effect,'^  Mr. 
Cathcart  and  Mr.  Oillies,  who  hold  a  copula  in  all  cases  necessary,  do 
not  distinctly  say  under  which  class  of  cases  the  present  falls. 

Upon  this  view  I  think  myself  entitled  to  lay  aside,  at  least  for  the 
present,  the  rules  of  law  that  apply  to  promises.  The  main  enquiry 
will  thus  be  limited  to  two  questions,  whether,  by  the  law  of  Scotland, 
a  present  declaration  constitutes  or  evidences  a  marriage  without  a 
copula^  and  secondly,  whether,  if  it  does  not,  the  present  evidence 
supplies  sufficient  proof  that  such  a  requisite  has  been  complied  with. 

The  determination  of  the  first  question  must  be  taken  from  the  au- 
thorities of  that  country,  deciding  for  myself  and  for  the  parties  en- 
trusted to  my  care,  as  well  as  I  can,  upon  their  preponderance  where 
they  disagree,  and  feeling  that  hesitation  of  judgment  which  ought  to 
accompany  any  opinion  of  mine  upon  points,  which  divide  the  opinions 
of  persons  so  much  better  instructed,  in  all  the  learning  which  applies 
to  them. 

The  authorities  to  which  I  shall  have  occasion  to  refer  are  of  three 
classes^  first,  the  opinions  of  learned  professors  given  inthe  present  or 
similar  cases;  secondly,  the  opinions  of  eminent  writersab  delivered  in 
books  of  great  legal  credit  and  weight;  and  thirdly,  the  certified  adjudi- 
cation of  the  tribunals  of  Scotland  upon  these  subjects.  I  need  not  say 
that  the  last  class  stands  highest  in  point  of  authority;  where  private 
opinions,  whether  in  books  or  writing,  incline  on  one  side,  and  public 
decisions  on  the  other,  it  will  be  the  undoubted  duty  of  the  Court, 
which  has  to  weigh  them,  stare  decisis,' 

Before  I  enter  upon  this  examination  I  will  premise  an  observation,^^/* 
from  which  I  deduce  a  rule  that  ought,  in  some  degree,  to  conduct  my 
judgment;  the  observation  I  mean,  is  this,  that  the  Canon  Law,  as  I  be- 
fore have  described  it  to  be,  is  tiie  basis  of  the  giarriage  law  of  Scotland, 
as  it  is  of  the  marriage  law  of  all  Europe.  And  whether  that  law  re- 
mains entire,  or  has  been  varied,  I  take  it  to  be  a  safe  conclusion,  that, 
in  all  instances  where  it  is'  not  proved  that  the  law  of  Scotland  has  re- 
siled from  it,  the  fair  presumption  is  that  it  continues  the  same.  Show 
the  variation,  and  the  Court  must  follow  it;  but  if  none  is  shown,  then 
must  the  Court  lean  upon  the  doctrine  of  the  ancient  general  law;  for  I 
do  not  find  that  Scotland  set  out  upon  any  original  plan  of  deserting  the 
ancient  matrimonial  law  of  Europe,  and  of  forming  an  entire  new  code 
upon  principles  hitherto  unknown  in  the  Christian  world.  It  becomes 
01  importance,  therefore,  to  consider  what  is  the  ancient  general  law 
opon  this  subject,  and,  on  this  point,  it  is  not  necessary  for  me  to  re- 
state, that  by  the  ancient  general  law  of  Europe,  a  contract  per  verba 
deprmsentif  or  a  promise /?er  verba  defuturo  cum  copula^  constituted 
a  valid  marriage  without  the  intervention  of  a  priest,  till  the  time  of  the 
Council  of  Trent,  the  decrees  of  which  Council  were  never  received  as 
of  authority  in  Scotland. 

It  appears  from  the  case  of  Younger,  cited  by  Sir  Thomas  Craic,  Lab. 
2.  dieg.  18.  s.  19,  that*  in  bis  time,  the  practice  upon  a  contract  ifej^r»- 
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sentiy  was  the  same  in  Scotland  as  it  continued  to  be  in  England  till  the 
period  of  the  Marriage  Act,  viz.  to  compel  the  reluctant  party  to  a  pub- 
lic celebration  as  a  matter  of  order.  This  was  soon  discontinuedinScot- 
landy  on  account  of  the  apparent  incongruity  of  compelling  a  man  to 
marry  against  his  will,  but  with  a  solemn  profession  of  love  and  affection 
to  the  party  who  compelled  him.  But  though  they  discarded  the  pro- 
cess Qf  compulsion  for  some  such  reason  as  this,  which  is  stated  by  Mr. 
Hume,  they  mright  still  consistently  retain  the  principle,  that  a  present 
consent  constituted  a  valid  marriage.  Whether  it  was  retained,  is  the 
question  I  have  to  examine,  assuming  first  (asl  have  done)  that  if  the 
contrary  is  not  shown,  it  must  so  be  presumed. 

The, evidence  of  opinions  on  this  point,  taken  in  this  and  similar 
cases,  and  under  similar  authority,  stands  thus: — Mr.  Erskine,  Mr. 
Cragie,  Mr.  Hamilton,  Mr.  Hume,  and  Mr.  Ramsay,  who  have  been 
examined  upon  the  question  at  present  before  the  Court,  are  all  clear  and 
decided  in  their  opinions,  th^i  sl  dedaTBiion  per  verba  de  praBsenii  vfiih- 
out  a  copula  does,  by  the  law  of  Scotland,  constitute  a  valid  marriage. 
I  will  not  enter  into  an  examination  of  their  authorities  where  they 
agree— Qpor/^^  discentem  credere^  though,  where  authorities  differ,  it 
is  a  rule  which  cannot  be  universally  applied;  Still  less  shall  I  presume 
to  discuss  their  reasonings,  except  in  a  few  instances,  where,  however 
desirous  to  follow,  I  find  a  real  inability  to  accompany  them  to  their 
conclusions.  To  the  authorities  above  stated,  I  must  add  the  opinions 
of  the  learned  persons  examined  upon  the  case  of  Beamish  and  Beamish; 
a  case  which  came  before  this  Court  upon  a  similar  question  of  a  Scotch 
marriage  of  an  Englishman  with  a  Scotch  woman  in  the  year  1788,  and 
in  which  the  Court  of  Arches  to  which  it  was  appealed,  upon  the  infor- 
mations of  law  obtained  from  the  learned  advocates  of  Scotland,  pro- 
nounced for  the  validity  of  the  marriage.  Mr.  John  Millar,  Professor 
of  law  at  Glasgow,  there  said,  <^  that,  by  the  law  of  Scotland,  the  cere- 
mony of  being  married  by  a  clergyman  was  not  necessary  to  constitute 
a  valid  marriage.  The  deliberate  consent  of  parties,  entering  into  an 
agreement  to  take  one  another  for  husband  and  wife,  was  sufficient  to 
constitute  a  legal  marriage,  as  valid  in  every  respect  as  that  which  is 
celebrated  in  Uie  presence  of  a  clergyman. — Consent  must  be  expressed 
or  understood  to  be  given  per  verba  de  prmsenii;  for  consent  deJuturOy 
that  is,  a  promise  of  marriage  does  not  constitute  actual  marriage.  By 
the  Scotch  law,  the  deliberate  consent  of  parties  constitutes  marriage.'' 
Mr.  John  Orr,  in  his  deposition,  said  <<  By  the  laws  of  Scotland,  a 
solemn  acknowledgment  of  a  marriage  having  happened  between  the 
parties,  whether  verbally,  or  in  writing,  is  sufficient  to  constitute  a  mar- 
riage, whether  expressed  in  verbis  de  prsesentij  or  in  an  acknowledg- 
ment that  the  marriage  took  place  at  a  former  period.  A  promise  fol- 
lowed by  a  copula  would  constitute  a  valid  marriage;  and  a  written 
instrument  containing  not  a  consent  de  prassenHj  but  only  stating  that 
the  parties  were  married  at  a  certain  time,  or  even  a  solemn  verbal  ac- 
knowledgment to  this  effect,  although  no  actual  marriage  had  taken 
place,  is  sufficient  to  constitute  a  marriage  by  the  law  of  Scotland."—* 
Mr.  Hume  said,  marriage  is  constituted  by  consent  of  parties  to  take  or 
stand  to  each  odier  in  the  relation  of  husband  and  wife.— The  mode  or 
form  of  consent  is  not  material,  but  it  must  be  de  praesenii.'^  Mr. 
Erskine  and  Mr.  Robertson  agreed  in  saying,  <^  that  a  deliberate  ac- 
knowledgment of  the  parties  that  they  were  married,  though  not  con- 
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taining  a  contract  per  verba  de  prseaenti^  is  sufficient  evidence  of  a 

marriage,  without  the  necessit^r  of  proving  the.  actual  celebration.^'  Mr. 

Clerk,  Mr.  Gillies,  and  Mr.  Cathcart,  who  are  examined  in  the  present 

case  on  the  part  of  Mr.  Dalrymple,  are  equally  clear  in  their  opinions 

on  the  other  side  of  the  question.     Mr.  Gay  inclines  to  think  a  copula 

necessary,  although  well  aware  that  a  different  opinion  prevails  among 

lawyers  on  this  point." 

Sir  Hay  Campbell's  opinion  upon  this  important  point,  which  the 
Court  was  particularly  eager  to  learn,  is,  through  some  inaccuracy  of 
the  examiner,  transmitted  in  such  a  manner  as  to  leave  it  rather  a  mat- 
ter of  question,  which  of  the  two  opinions  he  favours;  for  in  the  former 
part  of  the  deposition  he  is  made  to  say,  that  '<  by  the  general  principles 
of  the  law  of  Scotland,  marriage  is  perfected  by  the  mutual  consent  of 
parties  accepting  each  other  as  husband  and  wife."  In  words  so  express 
and  unqualified,  pointing  to  nothing  beyond  the  mutual  acceptance  of 
the  parties,  as  perfecting  a  marriage  without  reference  to  any  future 
act  as  necessary  to  be  done,  I  thought  I  had  received  a  judgment  of  high 
authority  in  favour  of  the  ancient  rule,  that  consent  without  a  concuZii- 
tu8  constitutes  a  marriage:  but  in  a  latter  part  of  the  deposition,  he  lays 
it  down*  that  this  acknowledgment  per  verba  de  prsesenti  must  be  at- 
tended with  personal  intercourse,  prior  or  subsequent;  if  so,  it  throws  a 
doubt  upon  the  precise  meaning  of  the  former  position,  which  had  de- 
clared a  marriage  perfected  by  mere  mutual  acceptance.  ^<  Without 
such  intercourse,"  Sir  Hay  Campbell  says,  '^  they  would  resolve  into 
mere  stipulatio  spansalitia,  where  the  words  are  de  prsesentiy  but  the 
effect  future." — And  here  I  have  to  lament  the  difficulty  1  find  in  fol- 
lowing so  highly  respectable  a  guide  to  the  conclusion,  on  account  of  a 
distinction  that  strongly  impresses  itself  upon  my  apprehension.  In 
the  etipulatio  sponsalitia  the  words  de  prmsenti  are  qualified  by  the 
future  words  that  follow,  and  which  imply  that  something  more  is  to  be 
done — a  public  marriage  to  take  place;  but  in  the  case  supposed  of  a 
clear  present  declaration,  no  such  qualifying  expressions  occur — nothing 
pointing  to  future  acts  as  the  fulfilment  of  a  present  engagement  I  find 
the  greater  difficulty  in  ascertaining  the  decided  judgment  of  this  very 
eminent  person,  from  considering  an  opinion  of  his  given  into  the  Eng- 
lish Court  of  Chancery,  Lib.  Reg.  A.  1780.  F.  552^  upon  a  requisition 
from  that  Court,  and  on  which  that  Court  acted  in  the  case  of  the.Scotch 
marriage.  In  that  case,  the  case  of  the  marriage  of  Thomas  Thomasson, 
and  Catharine  Grierson,  the  opinion  dated  August  18th,  1781,  and  re- 
maining on  record  in  Chancery,  states  a  present  contract  to  be  sufficient 
to  validate  a  marriage,  without  any  mention  of  a  capuloy  antecedent,  or 
subsequent;  the  known  accuracy  of  his  judgment  would  never  have 
allowed  him  to  omit  this,  if  it  had  been  considered  by  him  at  that  time 
a  necessary  ingredient  in  the  validity. — I  might,  perhaps,  without  much 
impropriety,  be  permitted  to  add  another  legal  opinion  of  equal  au- 
thority— the  opinion  of  a  person,  whose  death  is  justly  lamented  as  one 
of  the  greatest  misfortunes  that  have  recently  visited  that  country.— I 
need  not  mention  the  name  of  the  Lord  President  Blair,  upon  whose  de- 
liberate advice  and  judgment  this  present  suit  has  been  asserted  in  argu- 
ment, and  without  contradiction,  to  have  been  brought  into  this  Court 

Upon  this  state  of  opinions,  what  is  the  duty  of  the  Court?  How  am 
I  Jo  decide  between  cpnflicting  authorities?  For  to  decide  I  am  bound. 
—Far  removed  from  me  be  tihe  presumption  of  weighing  their  compa- 
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ntiTe  credit;  it  is  not  for  me  to  confltruet  a  scale  of  personal  wei^t 
amoDgBt  living  authorities,  with  most  of  whom  I  am  acquainted  no  othm*- 
wise  £han  by  the  degree  of  eminence  which  situation,  and  office,  and  pub- 
lic practice,  and  reputation,  may  have  conferred  upon  them, — In  such  a 
case  1  am  under  the  necessity  of  quitting  the  proper  legal  rule  of  eati-^ 
mating /londere,  twn  numero;  I  am  compelled  to  attend  a  little  to  the 
numerical  majority  (though  I  admit  this  to  be  a  sort  of  rusiicutn  JtuU- 
eiunif)  and  finding  that  much  the  greater  number  of  leai:ned  persons  re- 
cognize a  rule  consonant  to  that  which,  in  ancient  times,  govemed  the 
subject  universally,  I  think  I  am  not  qualified  to  say,  that  as  far  as  the 
weight  of  opinion  goes,  it  is  proved  that  the  law  of  Scotland  has  inno- 
vated upon  the  ancient  general  rule  of  the  marriage  law  of  Europe.  It 
appears  to  me,  that  the  common  mode  of  expression  used  in  Scotland, 
which  is  constantly  recurring,  is  no  insignificant  proof  of  the  contrary 
doctrine.  It  is  always  expressed— -Promise  cum  copula^  the  copula  is 
in  the  ordinary  phrase,  a  constant  adjunct  to  the  promise, -^never  to  the 
contract  deprmscnti^  strongly  marking  the  known  distinction  between 
the  two  cases,  that  the  latter  by  itself  worked  its  own  effect,  and  that 
the  other  would  be  of  no  avail,  unless  accompanied  with  its  constant  and 
express  associate. 

I  come  now  to  the  text  authorities  of  the  Scotch  writers: — ^the  first  to 
whom  I  shall  refer  is  (a)  Craig.  It  does  not  appear  to  me,  that  he  is  of 
great  authority  either  one  way  or  the  other:  he  admits  generally  that  the 
question  of  marriage  is  not  hujus  instituti  proprioy  sedjudicis  eccle- 
nasticiy  and  the  case  of  Youf^ery  which  he  cites  from  the  Court  of 
Commissaries^  is  a  case  not  of  a  declaration  de  prwaeniiy  but  of  a  promise 
cum  copula;  unless,  therefore,  it  is  previously  established,  that  a  pro- 
mise cum  copula  converts  itself  in  all  respects,  and  in  all  its  bearings, 
into  a  contract  deprwtenti  without  a  copula^  (which  certainly  it  does  in 
the  Canon  Law,  and  is  so  recognized  in  the  majority  of  the  opinions 
upon  the  law  of  Scotland,)  it  is  no  direct  authority;  and  the  conclusion 
is  still  more  weakened,  by  observing,  that,  in  that  case,  a  judicial  sen- 
tence of  the  Commissaries  had  been  actually  obtained,  and  that  the  point 
determined  by  the  common  law  was  a  mere  question  of  succession  upon 
legitimation,  which  may  depend  upon  many  considerations  extrinsic  to 
the  original  validity  of  the  marriage. 

A  more  pertinent  authority,  •  and  of  higher  consideration,  is  Lord 
Stair,  an  ancestor,  I  presume,  of  one  of  the  present  parties — a  person 
whose  learned  labours  have  at  all  times  engaged  the  reverence  of  Scotch 
jurisprudence.  He  treats  of  this  very  question,  stating  it  as  a  question^ 
and  determines  it  thus:(6)  <<It  is  not  every  consent  to  the  married  state 
that  makes  matrimony,  but  consent  dejtraatntij  not  a  promise  de  Ju- 
turo  matrimofiio.^*  The  marriage  consists  not  in  <^  the  promise  but 
in  the  present  consent,  whereby  they  accept  each  other  as  husband  and 
wife,  whether  by  words  expressly,  or  tacitly  by  marital  cohabitation,  or 
acknowledgment,  or  by  natural  commixtion  where  there  hath  been  a 
promise  preceding,  for  therein  is  presumed  a  conjugal  consent  deprm- 
Bcntif  but  the  consent  must  specially  relate  to  that  conjunction  of  bodies 
as  being  then  in  the  consenter's  capacity,  otherwise  it  is  void.''  I  shall 
decline  entering  into  the  distinctions  and  refinements  which  have  at- 

(a)  Cng^ii  jus  feudale,  lib.  %  dieg.  18.  §  17  &  19. 
ib)  Stair*!  Iiutitut.  lib.  1.  tit.  4.  §  6. 
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tempted  to  convert  the  obviously  plain  meaning  of  this  passage  into  one 
of  a  very  different  import  It  does  appear  to,  me  to  establish  the  opinion 
of  this  very  learned  person  to  be,  that  without  a  commixtion  of  .bodies 
immediately  following,  (thou'gh  in  all  cases  to  be  looked  to  as  possible, 
and  at  some  time  or  other  to  take  place,)  a  present  valid  marriage  is 
constituted  by  a  contract  deprasseniu 

Sir  George  Mackinsie,(a)  Lord  Advocate  under  King  Charles  and 
James  the  Second,  whose  authority  carries  with  it.a  fair  proportion  of 
weight,  says  <^  Consent  deprsssenti  Is  that  in  which  marriage  doth  con- 
sist. Consent  de  futuro  is  a  promise;  tliis  is  not  marriage,  for  either 
party  may  Resile  rebus  integris;*^  manifestly  intimating  that  this  could 
not  be  done  under  the  consent  de  praesentu 

Another  authority  of  more  modern  date,  but  entitled  to  the  greatest 
respect,  is  Mr.  Erskine,  a  writer  of  institutional  law;  by  him  it  is  ex* 
pressly  laid  down  (B.  1.  tit  6.  §  5.)  that  <^  marriage  consists  in  the  pre* 
sent  consent,  whether  that  be  by  words  expressly,  or  tacitly,  by  marital 
cohabitation,  or  by  acknowledgment  Marriage  may  without  doubt  be 
perfected  by  the  consent  of  parties  declared  by  writing,  provided  the 
writing  be  so  conceived  as  to  import  a  present  consent^'  Nothing  upon 
the  direct  meaning  of  these  words  can  be  more  clear,  than  that  he  held 
bodily  conjunction  not  necessary  in  a  present  contract  The  very  note 
of  the  anonymous  editor,  to  whom,  as  an  anonymous  editor,  no  authori- 
ty can  be  allowed,  whatever  may  be  the  weight  that  really  belongs  to 
it,  admits  this;  for  he  says,  <<  From  the  later  decisions  of  the  Court, 
,  there  is  reason  to  doubt,  if  it  can  now  be  held  as  a  law,  that  the  private 
declarations  of  parties,  even  in  writing,  are  per  se  equivalent  to  actual 
celebration  of  marriage;"  admitting,  by  that  mode  of  expression,  that 
such  was  the  doctrine  of  the  text  and  of  the  times  when  it  was  composed. 
Mr.  Clerk  says,  <<  he  considers  the  doctrine  to  be  incorrect ^^^  thereby 
likewise  admitting  it  to  be  the  doctrine  contained  in  these  words. 

I  am  not  enabl^  to  say  how  far  Mr.  Hutcheson's  book  can  be  consi* 
dered  as^  work  of  authority.  It,  however,  carries  with  it  most  respecta- 
ble credentials,  if  it  be  true,  what  has  been  asserted  in  the  argument, 
that  it  has  been  sanctioned  by  the  approbation  of  several  of  the  judges  of 
Scotland,  and  particularly  of  Sir  Hay  Campbell,  who  refers  to  it  in  his 
deposition  as  a  book  of  credit,  and  under  whose  patronage  it  is  publish- 
ed, and  to  whose  perusal  it  is  said*  to  have  been  submitted  previously  to 
its  publication.  His  statement  of  the  law  of  Scotland  is  full  and  explicit 
in  favour  of  the  doctrine,  that  private  mutual  declarations  require  no 
bodily  consummation  to  constitute  a  marriage.  He  says  that  the  ancient 
principle  to  this  effect  has  been  happily  retained  in  the  law  of  Scotland, 
speakinff  with  similar  feelings  of  attachment  to  it,  which  are  observable 
in  our  Swinburn,  when  he  talks  of  the  repealing  stafbte  of  Edward  Y I. 
as  being  worthily  and  for  good  reasons  enacted^  though  a  regard  to 
domestic  security  has  induced  us  to  extinguish  it  entirely  in  this  part  of 
the  island  by  the  legislative  provisions  of  later  times.  Mr.  Hutcheson 
mentions  it  as  a  fact,  that  in  the  case  of  M'Adam  against  Walker,  none 
ofthejudgeSf  who  dissented  from  the  judgment  y  disputed  that  doc- 
trine of  the  law.  His  testimony  to  such  a  fact  is  equivalent  to  that  of 
any  person  of  unimpeached  credit — even  to  that  of  Lord  Stair  or  Mr. 
Erskine;  he  has  asserted  it  in  the  face  of  his  profession  and  the  public. 


(a)  MackiiMie.  Iiuititat  book  1.  tit.  6.  %  3. 
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and  at  the  hazard  of  being  contradicted,  if  he  has  stated  it  untruly,  by 
the  united  voice  of  the  whole  bench  and  bar  of  his  country. 

In  support  of  the  opposite  opinion,  no  ancient  writer  of  authority  has 
been  cited.  The  only  writer  named,  is  of  very  modern  date,  Lord 
Kaimes,  a  man  of  an  ingenious  and  inquisitive  turn  of  mind,  and  of  ele- 
gant attainments,  but  whose  disposition,  as  he  admits,  did  not  lead  him 
to  err  on  the  side  of  excessive  deference  to  authority  and  establishment 
The  very  title  of  his  book  is  sufficient  to  excite  caution;  ^^  Elucidations 
respecting  the  law  of  Scotland^^  may  seem  to  imply  rather  proposed 
improvements  than  expositions  of  the  existing  law.  He  says,  in  his 
preface,  that  <<  he  brings  into  the  work  the  sceptical  spirit,  wishing  and 
hoping  to  excite  it  in  others,  and  confesses  that  he  had  perhaps  indulged 
it  too  much.''  But  supposing  that  it  is  liable  to  no  objection  of  &i8 
kind,  the  whole  of  his  chapter  on  these  subjects,  so  far  as  this  question 
is  concerned,  relates  entirely  to  the  effect  of  a  promise  de  futuro  cum 
copula^  which  has  no  application  to  the  present  case;  unless  it  is  assumed, 
that  this  amounts  to  the  same  thing  identically  in  law,  to  all  intents  and 
purposes,  as  a  contract  de  prsesenfi,  I  must  add  that  his  extreme  in- 
accuracy, in  what  he  ventures  to  state  with  respect  to  both  the  ancient 
Canon  Law  and  to  the  modern  English  Law,  tends  not  a  little  to  shake 
the  credit  of  his  representations  of  all  law  whatever.  In  this  chapter 
(page  32)  he  asserts  that  by  the  present  law  of  England,  a  mutual  pro- 
mise of  marriage  de  futuro  is  a  good  foundation  to  compel  a  refractory 
party  to  complete  the  marriage,  by  process  in  the  Spiritual  Court  I 
mean  no  disrespect  to  the  memory  of  that  ingenious  person,  when  I  say, 
that  it  is  an  extraordinary  fact  that  it  should  have  been  a  secret  to  any 
man  of  legal  education  in  any  part  of  this  island,  that  the  law  of  Eng- 
land has  been  directly  the  reverse  for  more  than  hallf  a  century. 

No  other  reference  to  any  known  writer  of  eminence  is  produced;  it 
is  easy,  therefore,  to  strike  the  balance  upon  this  class  of  authorities; 
they  are  all  in  one  scale,  a  very  ponderous  mass  on  one  side,  and  totally 
unresisted  on  the  other. 

I  come,  thirdly,  to  the  last  and  highest  class  of  authorities,  that  of 
cases  decided  in  the  Scotch  tribunals. — Many  of  these  have  been  alluded 
to  in  the  learned  expositions  which  have  been  quoted,  but  such  of  them 
(and  they  are  not  few  in  number)  as  apply  to  the  cases  of  promises  de 
futuro  cum  copula  I  dismiss  for  the  present,  observing  only,  that  if  a 
promise  of  this  kind  be  equivalent  t6  a  contrtictde  prassenti  nudis  fni- 
bus,  the  result  of  those  cases  appears  to  me  strongly  to  incline  to  the 
conclusion  deduced  from  the  two  former  classes  of  authority. 

With  regard  to  decided  cases  I  must  observe,  generally,  that  very 
few  are  to  be  found,  in  any  administration  of  law  in  any  country,  upon 
acknowledged  and  settled  rules.  Such  rules  are  not  controverted  by 
litigation,  they  are  therefore  not  evidenced  by  direct  decision:  they  are 
found  in  the  maxims  and  rules  of  books  of  text  law.  It  would  be  diffi- 
cult, for  instance,  to  find  an  English  case  in  which  it  was  directly  de- 
cided, that  the  heir  takes  the  real,  and  the  executor  the  personal  estate; 
yet  though  nothing  can  be  more  certain,  it  is  only  incidentally,  and 
obiter y  that  s^ch  a  matter  can  force  its^^f  upon  any  recorded  observation 
of  a  Court;  equally  difficult  would  it  be  to  find  a  litigated  case  in  the 
Canon  Law,  establishing  the  doctrine,  that  a  contract  per  verba  de 
prassenti  is  a  present  marriage,  though  none  is  more  deeply  radicated 
in  that  law. 
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The  case  of  Cochrane  versus  Edmonstofiy  before  the  Court  of  Ses- 
sion in  the  year  1804,  was  a  case  of  contract  deprsesenti,  and  of  this  I 
shall  take  the  account  given  by  Mr.  Clerk.  The  Court  there  held, 
that  a  written  acknowledgment  de  prassenti  was  sufScient  to  constitute 
a  marriage.  The  interlocutor  of  the  Lord  Ordinary,  which  the  Court  ad- 
hered to,  rests  upon  the  consent  of  parties  to  constitute  a  marriage  de 
prsesenti  without  referring  to  the  copula  "  Mr.  Clerk  says,  "  he  can- 
not suppose  the  Court  overlooked  the  very  material  circumstance  of  the 
copulaj^^  which  did  exist  in  that  case,  and  which  he  says,  **  would  have 
been  sufficient  with  a  bare  promise  to  bind  the  man  to  marriage.'* — I 
find  great  difficulty  in  acceding  to  this  observation,  particularly  when 
it  is  stated  that  the  Court  adhered  to  the  interlocutor,  which  expressed 
the  directly  contrary  doctrine,  and  even  if  it  had  not  so  done,  it  appears 
to  me  to  be  an  inaccuracy  too  striking  to  attribute  to  that  Court,  that 
they  should  have  declared  consent  de  prsesenti  sufficient,  without  ex- 
press mention  of  the  copula^  if  they  had  thought  it  a  necessary  ingre- 
dient in  the  validity  of  the  marriage.  What  Mr.  Clerk  says  of  his 
disposition  to  advise  an  appeal,  in  particular  cases,  is  not  necessary  to 
be  noticed  in  the  present  consideration,  which  regards  only  actual  deci- 
sions, and  not  private  opinions,  however  respectable.  He  admits  ex- 
pressly, that  on  the  evidence  of  the  report,  he  thinks  it  at  least  highly 
probable,  that  some  such  doctrine,  as  that  held  by  Mr.  Erskine,  was 
laid  down  in  that  case  by  the  Judges. 

The  next  case  which  I  shall  mention  is  that  of  Taylor  and  Kelloy 
which  occurred  in  1786.  This  was  an  action  of  declarator  of  marriage 
instituted  l)y  Patrick  Taylor  against  Agnes  Eello,  and  was  grounded  on 
a  written  acknowledgment  in  the  following  words:  "I  hereby  declare 
you,  Patrick  Taylor,  in  Birkenshaw,  my  just  and  lawful  husband,  and 
remain  your  affectionate  wife,  Agnes  Kello.  '*  Kello  delivered  this  writ- 
ten declaration  to  Taylor,  and  received  from  him  another  tnutaiis  mu* 
tandis  in  the  same  terms,  which  she  afterwards  destroyed.  There  was  no 
sufficient  evidence  to  support  the  concubituSy  but  the  Report  states,  that 
the  Court  J  in  its  decisiony  held  this  to  be  out  of  the  question.  The 
Commissaries  ^' found  the  mutual  obligations  relevant  to  infer  marriage 
between  the  parties,  and  found  thepa  married  persons  accordingly." 
This  sentence  was  affirmed  by  the  Court  of  Session,  though  that  Court 
was  much  divided  upon  the  occasion,  some  of  the  Judges  consider- 
ing the  declaration  as  merely  intended  to  signify  a  willingness  to 
enter  into  a  regular  marriage;  but  a  majority  of  the  Court  thought,  in 
conformity  to  the  judgment  of  the  Commissaries,  that  the  marriage  was 
sufficiently  established.  This  sentence'  was  reversed  by  the  House  of 
Lords,  but  upon  the  express  grounds  that  neither  of  the  parties  under- 
stood the  papers  respectively  signed  by  them  to  contain  a  final  agree- 
ment to  consider  themselves  as  married  persons;  on  the  contrary  it  was 
agreed  that  the  writing  was  to  be  delivered  up  whenever  it  was  de- 
manded: The  whole  subsequent  conduct  of  the  parties  proving  this  sort 
of  agreement. 

It  appears  then  that  this  was  not  considered  by  the  House  of  l^ords 
an  irrevocable  contract,  such  as  that  of  marriage  is  in  its  own  nature, 
from  which  the  parties  cannot  resile  even  by  joint  consent,  much  less 
on  the  demand  of  one  party  only.  This  case,  I  think,- goes  strongly  to 
affirm  the  doctrine,  that  an  irrevocable  contract  de  prsesenti  does  of 
itself  constitute  a  legally  valid  marriage.     Mr.  Cathcart  admits,  in  his 
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deposition,  that  this  sentence  of  the  Commissaries,  confirmed  by  the 
Court  of  Session,  would  have  been  a  decision  in  favour  of  the  doctrine, 
that  a  contract  de  praesenti  constitutes  a  marriage,  if  it  had  not  been 
reversed  by  the  House  of  Lords.  But  as  it  was  clearly  reversed  upoD 
other  grounds,  the  authority  of  the  two  Courts  stands  ^entire  in  favour 
of  the  doctrine.  Mr.  Gillies  thinks  the  reversal  hostile  to  thedoctriney 
but  he  has  not  favoured  the  Court  with  the  grounds  on  which  he  enter- 
tains this  opinion.  Mr.  Clerk  contents  himself  with  saying,  that  the 
doctrine  is  not  recognised:  most  assuredly,  it  is  not  disclaimed;  on  the 
contrary,  the  presumption  is,  that  if  the  contract  had  been  considered 
irrevocabhj  the  House  of  Lords  would  have  attributed  to  it  a  very  dif* 
ferent  effect 

In  the  case  of  Inglis  against  JRoberlson,  which  was  decided  in  the 
same  year,  the  Commissaries  sustained  a  marriage  upon  a  contract  de 
praBsentiy  and  this  sentence  was  affirmed  by  the  Court  of  Session  upon 
appeal,  and  afterwards  by  the  House  of  Lords.  The  accounts  vary  with 
respect  to  the  proof  of  conctibilus  in  this  case,  which  renders  it  doubtful 
whether  the  decision  was  grounded  on  the  acknowledgment  only,  or 
referred  likewise  to  the  copula.  If  it  had  no  such  reference,  then  it  is 
a  case  directly  in  point:  but  if  it  had,  it  certainly  cannot  be  insisted 
upon  as  authority  upon  the  present  question. 

The  case  of  Ritchie  and  Wallace,  which  was  before  the  Court  of 
Session  in  1792,  is  not  reported  in  any  of  the  books,  but  is  quoted  by 
Mr.  Hamilton,  who  was  of  counsel  in  the  cause.  It  was  the  case  of  a 
written  declaration  ofa/n  existing  marriage,  but  accompanied  with 
a  promise  that  it  should  be  celebrated  in  the  church  at  some  future 
and  convenient  time.  This  very  circumstance  of  a  provision  for  a 
future  public  celebration  might  of  itself  have  raised  the  question,  in  the 
minds  of  some  Judges,  whether  these  acknowledgments  could  be  consi- 
dered as  relating  to  a  matrimonial  contract  already  formed  and  perfected 
in  the  contemplation  of  the  parties  themselves;  and  this  is  sufficient  to 
account  for  the  diversity  of  opinion  of  the  Judges  upon  the  case,  with- 
out resorting  to  any  supposed  difference  of  opinion  on  the  genend  prin- 
ciple of  law  now  controverted.  The  woman  was  pregnant  by  the  man 
when  she  received  this  written  declaration  from  him,  but,  as  I  under- 
stand the  case,  nothing  rested  in  judgment  upon  this  fact;  for  Mr. 
Hamilton  says,  the  woman  founded  on  the  written  acknowledgment 
as  a  declaration  de  prsssenti  constituting  a  marriage,  which  conclusion 
of  law  was  controverted  by  the  man;  but  the  Cour^  by  a  majority  of 
six  Judges  to  three,  found  the  acknowledgment  libelled^  relevant  to 
infer  the  marriage.  •• 

The  case  oi^^M^^dam  SLgainst  Walker  (1 3ih  of  November  1806,) 
.  .    which  underwent  very  full  discussion,  is  by  all  parties  admitted  to  be  a 

^y  2).  direct  decision  upon  the  point,  though  it  was  certainly  attended  with 
\JS'S^»  some  difference  of  opinion  amongst  the  judges  by  whom  it  was  decided. 
In  that  case  Elizabeth  Walker  had  cohabited  with  Mr.  M^Adam,  and 
borne  him  two  daughters.  In  the  presence  of  several  of  his  servants, 
whom  he  had  called  into  the  room  for  the  purpose  of  witnessing  the 
transaction,  he  desired  Elizabeth  Walker  to  stand  up  and  give  him  her 
hand;  and  she  having  done  so,  he  said,  ^^This  is  my  lawful  wife,  and 
these  my  lawful  children. ''  On  the  same  day,  'witiiout  having  been 
alone  with  Walker  during  the  interval,  he  put  a  period  to  his  existence. 
The  Court  held  the  children  to  be  legitimate.     It  appears  clearly  that. 
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in  this  case,  there  had  been  a  copula  antecedent,  though  none  could 
have  taken  place  subsequent  to  the  declaration:  It  could  not  therefore 
have  been  upon  the  ground  of  want  of  copula  that  Sir  Hay  Campbell, 
who  holds  a  prior  copula  as  good  as  a  subsequent  one,  joined  the  mi- 
nority in  resisting  that  judgment  It  is  stated  by  Mr.  Hutcheson,  as  a 
matter  of  fact,  that  <<none  of  the  Judges  disputed  the  law/^  but  there 
were  other  grounds  of  dissent  arising  out  of  the  circumstances  of  the 
case,  unconnected  with  the  legal  question.  <<  The  Judges  entertained 
doubts  of  the  sanity  of  Mr.  Af^Adam  at  the  time  of  the  marriage;  they 
considered  also,  that  when  he  made  the  declaration  he  had  formed  the 
resolution  of  suicide,  and  therefore  did  not  mean  to  live  with  the  woman 
as  his  wife.''  It  is  said  that  this  decision  of  the  Court  of  Session  is  ap- 
pealed from,  and  therefore  cannot  be  held  conclusive  upon  the  point. 
At  any  rate  it  expresses  the  judgment  of  that  Court  upon  the  principle, 
and  the  appeal,  whatever  the  ground  of  it  may  be,  does  not  shake  the 
respect  which  I  owe  to  that  authority  whilst  it  exists  unshaken. 

I  might  here  call  in  aid  the  numerous  cases  where  promise  cum  co- 
pula has  been  admitted  to  constitute  a  marriage,  if  the  rule  of  the  Canon 
Law,  transfused  into  the  law  of  Scotland,  bo  sound,  that  copula  con- 
verts a  promise  defuturo  into  a  contract  de  praesenti.  If  it  does  not, 
if  copula  is  required  in  a  contract  de  prsesentiy  what  intelligible  differ- 
ence is  there  between^the  two — between  a  promise  defuturo  and  a  con- 
tract de  prsssenti? — None  whatever.  They  stand  exactly  upon  the 
same  footing: — ^A  proposition,  I  will  venture  to  say,  never  heard  of  in 
the  world,  except  where  positive  regulation  has  so  placed  them,  till  these 
recent  controversies  respecting  the  state  of  the  marriage  law  of  Scot- 
land. 

I  might  also  advert  Xo  the  marriages  at  Gretna  Green,  where  the 
blacksmith  supplies  the  place  of  the  priest  or  the  magistrate.  The  va- 
lidity of  these  marriages  has  been  affirmed  in  England  upon  the  certifi- 
cates of  Scotch  law,  without  reference  to  any  act  of  consummation,  for 
such  I  tnink  was  clearly  the  exposition  of  the  law  as  contained  in  the 
opinion  of  Sir  Hay  Campbell,  upon  which  the  English  Court  of  Chan- 
cery founded  its  decision  in  the  case  of  Crrierson  and  Orierson. 

What  are  the  cases  which  have  been  produced  in  contradiction  to  this 
doctrine? — As  far  as  I  can  judge,  none, — except  cases  similar  to  those 
which  have  been  already  stated,  where  the  superior  Court  has  overruled 
the  decisions  of  the  Court  below,  and  pronounced  against  the  marriage, 
upon  grounds  which  leave  the  principle  perfectly  untouched. — ^The  case 
of  M^Lauchlan  contra  Dobson^  in  December  1796,  was  a  case  of  con- 
tract per  verba  de  prsesenti  where  there  was  no  copula^  in  which  the 
Commissaries  declared  for  the  validity  of  the  marriage,  and  the  interlo- 
cutor was  altered  by  the  Court  of  Session.  But  upon  what  grounds  wa9 
that  sentence  reversed?  Mr.  Hutcheson  states^  that  <^the  Court  did  not 
think  there  was  sufficient  evidence  of  a  real  de  prsesenti  matrimonial 
consent"  Mr.  Hume  says,  ^^the  conduct  of  the  parties  had  been  va- 
riable and  contradictory;"  and  Sir  Hay  Oampbeli  says,  <^  there  were  cir- 
cumstances tending  to  show  that  the  parties  did  not  truly  mean  to  live 
together."  The  dicta  of  Lord  Justice  Clerk  McQueen  have  been  quoted 
and  much  relied  upon;  but  I  must  observe,  that  they  come  before  the 
Court  in  a  way  that  does  not  entitle  them  to  much  judicial  weight:  they 
are  stated  by  Mr.  Clerk  to  be  found  in  notes  of  the  handwriting  of  Mr. 
\  Henry  Erskine,  who  is  not  himself  examined  for  the  purpose  of  au» 
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thenticating  theniy  althaugh  interrogfttories  are  addrened  to  other  per- 
flons  with  respect  to  other  lesal  authorities,  for  which  they  are  muck 
less  answerable.  They  are  taken  very  briefly^  without  any  context,  nor 
is  it  stated  in  what  manner,  whether  in  the  form  of  discussion  or  deci- 
sion,  they  fell  from  that  learned  Judge.  He  is,  however,  made  to  say, 
<^  The  case  of  M^Lauchl^n  against  Dobson  is  new,  but  the  law  is  old  and 
settled.  Two  facts  admitted  hinc  indej  no  celebration,  no  concvhitus^ 
nor  promise  of  marriage  followed  by  copula;  contract  as  to  land  not 
binding  till  regularly  executed,  unless  where  res  non  sunt  integrmJ^ 
This  proposition,  that  <^  contract  as  to  land  not  binding  till  regularly 
executed,"  proves  little,  because  it  may  refer  to  rules  that  are  confined 
to  agreements  respecting  that  species  of  property,  and  even  with  regard 
to  that  species  of  property  the  contract  may  be  sufficiently  executed  by 
the  signing  of  articles  or  deeds,  though  there  is  no  entry  upon  the  land. 
<<  A  pnunise  without  copula  locus  posnilentiss — even  verbal  consent 
de  prsBsenti  admits  pcenilentia,^' — that  is  the  matter  to  be  proved. 
« Form  of  contracts  contains  express  obligation  to  celebrate;  till  that 
done  either  party  may  resile."  The  reason  is  that  these  same  forms 
contain  words  which  qualify  the  present  engagement  by  giving  them  a 
mere  promissory  effect  '^  Private  consent  is  not  the  consensus  the  law 
looks  to.  It  must  be  before  a  priest  or  something  equivalent;  they 
must  take  the  oath  of  God  to  each  other;"  this  may  be  done  in  private 
to  each  other,  as  it  actually  was  done  in  the  case  cf  Lord  Fitzmaurice: 
<<  a  present  consent  not  followed  by  any  thing  may  be  mutually  given 
up,  but  if  so,  it  cannot  be  a  marriage.^'  To  be  sure  if  the  propositions 
contained  in  these  dicta  are  correct,  if  it  be  true  that  a  contract  de  prss^ 
senti  may  be  mutually  given  up,  then  certainly  it  cannot  constitute  a 
marriage;  but  that  is  the  very  question  which  is  now  to  be  determined 
upon  the  comparative  weight  of  authorities;  I  admit  the  authority  of 
Lord  Braxfield,  deliberately  and  directly  applied  to  any  proposition  to 
which  his  mind  was  addressed,  to  be  entitled  to  the  highest  respect;  but 
I  have  already  adverted  to  the  loose  manner  in  which  these  dicta  are 
attributable  to  him,  and  it  is  certainly  a  pretty  strong  circumstance 
against  giving  full  effect  to  these  dicta  so  introduced,  without  context 
and  without  authentication,  that  Lord  Braxfield,  as  Lord  Ordinary,  re- 
fused the  Bill  of  Advocation  in  the  case  of  Taylor  and  Kello  complain* 
ing  of  the  sentence  of  the  Gonsistorial  Court,  which  found  ^*  mutoal  obli- 
gations relevant  to  infer  a  marriage." 

The  other  case  that  has  been  mentioned,  is  that  of  M^Innes  against 
ilfcire,  which  came  before  the  House  of  Lords  upon  appeal  in  the  year  178A). 
The  facts  therein  were,  that  the  man,  at  the  woman's  desire,  had  signed  the 
acknowledgment  not  for  the  purpose  of  making  a  marriage,  but  merely  as 
a  colour  to  serve  another  and  different  purpose  mutuaUy  concerted  be- 
tween them,  namely,  that  of  preventing  the  disgrace  arising  from  the 
pregnancy  of  the  woman.  The  Commissaries  and  the  Court  of  Session 
had  found  the  facts  relevant  to  infer  a  marriage,  but  the  House  of  Lords, 
oonsidering  the  transaction  as  a  mere  blind  upon  the  world,  and  that  no 
alteration  of  the  status  personarum  was  ever  intended  by  the  parties 
themselves,  reversed  the  sentence,  and  pronounced  against  the  marriage. 

I  am  not  aware  oi  Bny  other  decided  cases  which  have  been  product 
against  the  proposition,  that  a  contract  de  prmstnti  (be  it  in4he  way  of 
declaration  or  ctcknowkd^tnent)  constitutes^  or,  if  you  will,  evidences  a 
marriag.e.     It  strikes  me,  upon  viewing  these  cases,  that  such  of  them 
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ifl  are  decided  in  the  affinnatiTe^  have  been  adjudged  directly  upon  this 
principUj  and  that  where  they  have  been  otherwise  determined,  it  tuma 
out  that  they  have  rested  upon  speciiiiHeSy  upon  circumstances  which 
take  them  out  of  the  common  principle,  and  produce  a  determination 
that  they  do  not  come  within  it  lif  they  do  not  go  directly  to  the  e»> 
tent  of  affirming  the  principle,  they  at  least  imply  a  recognition  of  it,  a 
sort  of  tacit  assent  and  submission  to  its  authority,  an  acknowledgment 
of  its  beinff  so  deeply  intrenched  in  the  law,  aa  not  to  be  assailiS^le  in 
any  general  and  direct  mode  of  attack.  The  exceptions  prove  the  rule 
to  a  certain  degree.  It  was  proved  in  all  those  cases  where  there  was  a 
judgment  apparently  contradictory,  that  in  truth  they  were  not  real  ma- 
trimonial contracts  deprsesenti.  The  effect  was  not  attributed  to  them, 
.  because  they  were  not  considered  as  such  contracts.  I  cannot  but  think, 
that  when  case  upon  case  came  before  the  House  of  Lords,  in  which 
that  principle  was  constantly  brought  before  their  eyes,  they  would 
have  reprobated  it  as  vicious  if  they  had  deemed  it  so,  instead  of  resort- 
ing to  circumstances  to  prove  that  the  principle  could  not  be  applied  to 
them.  I  may,  without  impropriety,  add,  that  the  Lord  Chancellors  of 
England^  have  always,  as  1  am  credibly  informed,  in  stating  their  un- 
derstanding of  Scotch  law  upon  such  subjects  to  the  House  of  Lorda, 
particularly  Lord  Thurlow,  been  anxious  to  hold  out  that  law  to  be 
atrictly  confprmable  to  the  canonical  principles,  and  have  scrupulously 
guarded  the  expressions  of  the  public  judgments  of  the  House,  against 
the  possible  imputation  of  admitting  any  contrary  doctrine. 

Upon  the  whole  view  of  the  evidence  applyinK  to  this  point,  looking 
first  to  the  rule  of  the  general  matrimonial  law  of  Europe, — ^to  the  prin- 
ciple which  I  venture  to  assume,  that  such  continues  to  be  the  rule  of 
Scotch  matrimonial  law,  where  it  is  not  shown  that  that  law  has  actually 
resiled  from  it,— to  the  opinions  of  eminent  professors  of  that  law,-— to 
the  authority  of  text  writers,  and  to  the  still  higher  authority  of  decided 
cases  (even  without  calling  in  aid  all  those  cases  which  apply  a  similar 
rule  to  a  promise  cum  copula)  I  think  that  being  compelled  to  pro- 
nounce a  judgment  upon  this  point,  I  am  bound  to  say,  tfiat  I  entertain 
as  confident  an  opinion  as  it  becomes  me  to  do,  that  the  rule  of  the  law 
of  Scotland  remains  unshaken;  that  the  contract  de  prmaenti  does  not 
require  consummation  in  order  to  become  ^<  very  matrimony:''  that  it 
does,  t/wo  /aciOf  tt  ipso  Jure,  constitute  the  relation  of  man  and  wife* 
There  are  learned  and  ingenious  persons  in  that  country,  who  appear  to 
think  this  rule  too  lax,  and  to  wish  to  bring  it  somewhat  nearer  to  the 
rule  which  England  has  adopted;  but  on  the- best  judgment  which  I  can 
form  upon  the  subject,  it  is  an  attempt  against  the  general  stream  of  the 
law,  which  seems  to  run  in  a  direction  totally  different,  and  is  not  to  be 
diverted  from  its  course  by  efforts  so  applied.  If  it  be  fit  that  ttie 
law  of  Scotland  should  receive  an  alteration,  of  which  that  country  it- 
self is  the  best  judge,  it  is  fit  that  it  should  receive  that  alteration  in  a 
different  mode  thw  that  of  mere  interpretation. 

When  I  speak  of  a  contract,  I  mean  of  course  one  that  is  attended 
with  such  qualifications  as  the  law  of  Scotland  requires  for  such  a  con- 
tract, and  which  in  truth  appear  to  me  to  be  very  little  more  than  what 
all  law  requires  for  all  contracte  of  every  description,  and  without  which 
an  apparent  contract  upon  any  subject  is,  in  truth,  no  contract  at  all;  for 
hairing  been  led,  by  the  manner  in  which  these  qualifications  are  some- 
times described,  to  soj^ose  at  first,  that  they  were  of  a  pectUiar  and 
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charaeieristic  nature,  I  really  cannot,  upon  consideration,  discover  in 
y  y  them  any  thing  more  than  the  ordinary  qualilBications  requisite  in  all 
9^  0 . '  contracts.  It  is  said  that  the  marriage  contract  must  not  be  epctorted  by 
*  force  or  fraud.  Is  it  not  the  general  law  of  contracts,  that  they  are 
vitiated  by  proof  of  either  ?  In  the  present  case,  menace  and  terror  are 
pleaded  in  Mr.  Dalryraple's  allegation  as  to  the  execution  of  the  first 
contract  No.  2,  for  as  to  the  promise  No.  1,  he  admits  that  it  was  given 
merely  at  the  entreaties  and  instigation  of  the  Icuty,  (an  admis- 
sion not  very  consistent  with  the  suggestion  of  the  terror  afterwards  ap- 
plied), but  he  asserts  that  he  executed  this  contract,  ^' being  absent  from 
nis  regiment,  without  leave,  alone  with  her,  and  unknown  to  her  father, 
and  urged  by  her  threats  of  calling  him  in." — What  was  to  be  the  ef- 
fect of  calling  in  the  father,  which  produced  so  powerful  an  impression 
of  terror  in  his  mind,  he  does  not  explain;  still  less  does  he  attempt  to 
prove  the  fact,  for  he  has  not  read  the  only  evidence  that  could  apply 
to  it,  the  sworn  answers  of  the  lady  to  this  statement  of  a  transaction  ^ 
passing  secreUy  between  themselves,  and  in  which  answers  it  is  posi- 
tively denied.  This  averment  of  menace  and  terror  is  perfectly  incon- 
sistent with*  every  thing  that  follows;  with  the  reiterated  declarations 
contained  in  No.  10,  and  with  the  letters  which  he  continued  to  write 
in  the  same  style  for  a  year  afterwards.  Could  the  paper  No.  10.  have 
been  executed  by  a  man  smarting  undeir  the  atrocious  injury  of  having 
been  compelled  by  menaces  to  execute  one  of  the  like  import  ?  Could 
these  letters,  breathing  sentiments  of  unalterable  fondness,  have  been 
addressed  to  the  person  by  whom  he  had  been  so  treated  ?  Nothing  can 
be  apparently  more  unfounded  than  this  suggestion  of  menace  and  terror. 
It  is  said  that  it  must  be  a  deliberate  contract.  It  is,  I  presume,  im- 
plied in  all  contracts,  that  the  parties  have  taken  that  time  for  consider- 
ation which  they  thought  necessary,  be  that  time  more  or  less,  for  no 
where  is  there  assigned  a  particular  temptis  deliberandi  for  the  marriage 
contract,  any  more  than  for  any  other  contract 

It  is  said  that  it  must  be  serious j  so  surely  must  be  all  contracts;  they 
must  not  be  the  sports  of  an  idle  hour,  mere  matters  of  pleasantry  and 
badinage,  never  intended  by  the  parties  to  have  any  serious  effect  what- 
ever; at  the  same  time  it  is  to  be  presumed,  that  serious  expressions, 
applied  to  contracts  of  so  serious  a  nature  as  the  disposal  of  a  man  or 
woman  for  life,  have  a  serious  import  It  is  noftt>  be  presumed,  a 
prioriy  that  a  man  is  sporting  with  such  dangerous  play-things  as  mar- 
riage engagements.  Again  it  is,  said  that  the  animus  contrahentium 
must  be  regarded:  Is  that  peculiar  to  the  marriage  contract?  It  is  in  the 
intention  of  the  parties  that  the  substance  of  every  species  of  contract 
subsists,  and  what  is  beyond  or  adverse  to  their  intent  does  not  belong 
to  the  contract  But  then  that  intention  is  to  be  cojlected  (primarily  at 
least)  from  the  words  in  which  it  is  expressed;  and  in  some  systems  of 
law,  as  in  our  own,  it  is  pretty  exclusively  so  to  be  collected.  You  are 
not  to  travel  out  of  the  intention  expressed  by  the  words,  to  substitute 
an  intention  totally  different  and  possibly  inconsistent  with  the  words. 
By  the  matrimonial  law  of  Scotland  a  latitude  is  allowed,  which  to  us 
(if  we  had  any  right  to  exercise  a  judgment  of  the  institutions  of  other 
countries  with  which  they  are  well  satisfied^ might  appear  somewhat  ha- 
zardous, of  substituting  another  serious  intention  than  that  which  the 
words  express,  to  be  prpved  by. evidence  extrinsic,  and  totally,  as  we 
phrase  it,  dehors  the  instrument     This  latitude  is  indulged  in  Scotland 
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to  a  very  great -degree  indeed,  according  to  Mr.  Erskine.  In  all  other 
countries  a  solemn  marriage  in  Jiicie  Ecclesise  facit  fidem;  the  parties 
are  concluded  to  mean  seriously,  and  deliberately,  and  intentionally, 
what  they  have  avowed  in  the  presence  of  God  and  man,  under  all  the 
sanctions  of  religion  and  of  law;  not  so  in  Scotland,  where  all  this  may 
pass,  as  Mr.  Erskine  relates,  and  yet  the  parties,  are  at  liberty  to  show, 
that  by  virtue  of  a  private  understanding  between  themselves,  all  this  is 
mere  imposition  and  mockery,  without  being  entitled  to  any  effect 
whatever. 

But  be  the  law  so,  still  it  lies  upon  the  party,  who  impeaches  the  in- 
tention expressed  by  the  words,  to  answer  two  demands  which  th^  law, 
I  conceive,  must  be  presumed  to  make  upon  him;  first,  he  must  assign 
and  prove  some  other  intention;  and  secondly,  he  must  also  prove  that 
the  intention  so  alleged  by  him,  was  fully  understood  by  the  other  party 
to  the  contract,  at  the  time  it  was  entered  into:  For  surely  it  cannot  be 
represented  as  the  law  of  any  civilized  country,  that  in  such  a  transac- 
tion a  man  shall  use  serious  words,  expressive  of  serious  intentions,  and 
shall  yet  be  afterwards  at  liberty  to  aver  a  private  intention,  reserved  in 
his  own  breast,  to  avoid  a  contract  which  was  differently  understood  by 
the  party  with  whom  he  contracted.  I  presume,  therefore,  that  what  is 
said  by  Mr.  Craigie  can  have  no  such  meaning,  <Hhat  if  there  is  reason 
to  conclude,  from  the  expressions  used,  that  both  or  either  of  the  parties 
did  not  understand  that  they  were  truly  man  and  wife,  it  would  enter 
into  the  question  whether  married  or  not,''  because  this  would  open  a 
door  to  frauds,  which  the  justice,  and  humanity,  and  policy  of  all  law 
must  be  anxious  to  keep  shut  In  the  present  case  no  other  ani'mua 
is  set  up  and  endeavoured  to  be  substituted,  but  the  animus  of  avoiding 
danger,  on  which  I  have  already  observed.  The  assignment  of  that  in- 
tent does  almost  necessarily  exclude  any  other,  and  indeed  no  other  is 
assigned;  and  as  to  any  plea  that  it  was  differently  understood  by  Miss 
Gordon,  the  other  party  in  this  cause,  no  such  is  offered^  much  less  is 
any  proof  to  that  effect  produced,  unless  it  can  be  extracted  from  the 
letters. 

Do  they  qualify  the  e:tpress  contracts,  and  show  a  different  intention 
or  understanding?  It  has  been  argued  that  they  contain  some  expres- 
sions which  point  to  apprehensions,  entertained  by  Miss  Gordon,  that 
Mr.  Dalrymple  would  resile  from  the  obligations  of  the  contract,  and 
others  that  are  intended  to  calm  those  apprehensions  by  promises  of 
eternal  fidelity,  both  which  it  is  said  are  inconsistent  with  the  supposi- 
tion that  they  had  knowingly  constituted  themselves  husband  and  wife, 
and  created  oblig^itions  de  prsssentii  from  which  neither  of  them  could 
resile. ' 

In  the  first  place,  is  there  this  real  inconsistence?  Do  the  records  of 
this  Court  furnish  no  such  instance  as  that  of  the  desertion  of  a  wife  by 
her  husband?  And  i^such  an  occurrence  so  entirely  out  of  all  reason- 
able apprehension  in  a  case  like  the  present?  Here  is  a  young  gentle- 
many  a  soldier,  likely  to  be-removed  into  a  country  in  which  very  dif- 
ferent ideas  of  marriage  prevail,  amongst  friends  who  would  discounte- 
nance this  connexion,  and  amongst  numerous  objects  which  might  divert 
his  affections,  and  induce  him  to  repent  of  the  step  he  had  taken  in  a 
season  of  very  early  youth,  and  in  a  fit  of  transient  fondness:  That  a 
wife  left  in  that  country  exposed  to  the  chances  of  a  change  in  his  affec- 
tions,— ^to  the  effect  of  a  long  separation, — to  the  disapprobation  of  his 
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friends,— to  the  impressions  likely  to  be  made  by  other  objects  upon  a 
young  and  unsettled  mind,  should  anticipate  some  degree  of  danger  is 
surely  not  unnatural;  equally  natural  is  it,  that  he  should  endeavour  to 
remove  them  by  these. renewed  professions  of  constancy.  But  supposing 
that  Miss  Gordon  really  did  entertain  doubts  with  respect  to  the  validity 
of  her  marriage,  what  could  be  the  effect  of  such  doubts?  Surely  not  to 
annul  the  marriage,  if  it  were  otherwise  unimpeached.  We  are,  at  this 
moment,  enquiring  with  all  the  assistance  of  the  learned  professors  of 
law  in  that  country,  amongst  whom  there  is  a  great  discordance  of  opi- 
nion, what  is  the  effect  of  such  contracts.  That  private  persons,  com- 
pelled to  the  necessity  of  a  secret  marriage,  might  entertain  doubts  whe- 
ther they  had  satisfied  the  demands  of  a  law  which  has  been  rendered  so 
doubtful,  will  not  affect  the  real  sufficiency  of  the  measure!^  they  had 
taken.  Mr.  Dairy  mple  might  himself  entertain  honest  doubts  upon  this 
point;  but  if  he  felt  no  doubt  of  Ai^  own  meaning,  if  it  was  his  inten- 
tion to  bind  himself  so^ar  as  by  law  he  could,  that  is  enough  to  sustain 
the  contract;  for  it  is  not  his  uninformed  opinion  of  law,  but  his  real  in- 
tention that  is  to  be  regarded.  A  public  marriage  was  impracticable, 
he  does  all  that  he  can  to  effect  a  marriage,  which  was  clanaestine,  not 
only  at  the  time,  but  which  was  intended  so  to  continue.  The  language 
is  clear  and  unambiguous  in  the  expression  of  intent.  No  other  inten- 
tion is  assigned:  and  it  is  not  such  expressions  as  these,  arising  naturally 
out  of  the  feelings  which  must  accompany  such  a  transaction,  that  can  at 
all  affect  its  validity. 

The  same  observations  apply  to  the  expressions  contained  in  the  later 
letters  written  to  Mr.  Hawkins.  In  one  of  them  she  says,  *^  My  idea 
is,  that  he  is  not  aware  how  binding  his  engagements  are  with  me,"  and 
ossibly  he  might  not  Still  if  he  meant  at  the  time  to  contract  so  far 
y  law  as  he  could,  no  doubts  which  accompanied  the  transaction,  and 
still  less  any  which  followed  it,  can  at  all  alter  its  real  nature  and  effect 
Miss  Gordon  had  likewise  her  later  hours  of  doubt,  and  even  of  des- 
pondency; "  you  will  never  see  me  Mrs.  Dalrymple,'*  she  says,  in  the 
spring  of  1807,  to  her  sister;  and  when  it  is  considered  what  difficulties 
she  had  to  encounter,  at  what  an  immense  distance  she  then  stood  from 
the  legal  establishment  of  her  claims,  having  lost  her  hold  upon  his  af- 
fections, it  cannot  be  matter  of  great  surprise,  if  in  the  view  of  a  pros- 
pect so  remote  and  cloudy,  some  expression  of  dismay  and  even  ot  dis- 
pair,  should  occasionally  betray  the  discomposure  of  her  mind.  As  to 
what  she  observes  upon  the  alternative  suggested  by  some  friend,  of  a 
large  sum  of  money  in  lieu  of  her  rights  (a  proposition  which 'she  indig- 
nantly rejects)  it  seems  to  point  rather  to  a  corrupt  purchase  of  her 
silence,  than  to  any  idea  existing  in  her  mind  of  a  claim  of  damages,  by 
way  of  a  legal  solamen,  for  the  breach  of  a  mere  promissory  contract 

The  declarations,  therefore,  not  being  impeached  by  any  of  those  dis- 
qualifications by  which,  in  the  law  of  Scotland,  a  contradictor  is  permit- 
ted to  redargue  and  overcome  the  presumption  arising  from  the  produc- 
tion of  such  instruments,  they  become,  in  this  stage  of  the  matter, 
prsesumptiones  juris  et  dejure  that  found  an  instant  conclusion  of  mar- 
riage, if  I  am  right  in  the  position  that  carnal  copulationrisnot  absolutely 
required  to  its  completion.  The  fact  that  these  papers  were  left  in  her 
single  possession  is  insignificant,  ibr  it  has  well  been  observed  by  Dr. 
Barnaby,  that  it  is  not  mutuality  of  possession,  but  mutuality  of  in/^n- 
iion,  that  is  requisite.     It  is  much  more  natund  that  they  should  be  left 
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in  fhe  poasession  of  the  ladj,  she  being  the  party  whose  safety  is  the 
more  special  object  of  protection,  but  there  is  no  proof  here,  that  Mr. 
Palrymple  himself  is  not  possessed  of  a  similar  document.  He  anxiously 
requested  to  have  one,  and  the  non-production  of  it  by  him  furnishes  no 
conclusive  proof  that  he  did  not  obtain  his  request  If  he  did  not,  it  may 
have  been  an  act  of  imprudence,  that  he  confided  the  proofs  of  his  mar- 
riage  entirely  to  the  honour  of  the  lady;  but  if  he  did^  it  is  perfectly 
clear  that  she  has  not  betrayed  the  trust 

But  I  will  now  suppose  that  this  principal  position  is  wrong:  that  it 
is  either  extracted  from  erroneous  authorities,  or  erroneously  extracted 
from  authorities  that  are  correct  I  will  proceed  then  to  inquire  what 
proof  there  is  of  carnal  copulation  having  taken  place  between  the  par« 
ties;  and,  upon  this  pointy  I  shall  content  myself  with  such  evidence  as 
the  genmJ  law  requires  for  establishing  such  a  fact:  for  I  find  no  re- 
ference to  any  authority  to  prove  that  the  law  of  Scotland  is  more  rigid 
in  its  demand,  where  tiie  fact  is  to  be  established  in  support  of  a  mar- 
riage, than  for  any  other  purpse.  It  may  have  happened  that  the  fact  of 
carnid  copulation  has  been  established  by  a  pregnancy,  or  some  other 
evidence  of  as  satisfactory  a  kind,  in  the  few  cases  which  have  been 
transmitted  to  us,  but  I  find  no  such  exclusive  rule  as  that  which  has 
been  ingeniously  contended  for  by  Dr.  Edwards;  and  I  take  it  as  an  in- 
controvertible position,  that  the  circumstances,  which  would  be  sufficient 
to  prove  intercourse  in  any  other  case,  would  be  equally  sufficient  in 
this  case.  I  do  not  charge  myself  in  so  doing,  with  going  farther  than 
the  Scotch  Courts  would  do,  and  would  be  bound  to  do,  attending  to  the 
established  rules  of  evidence. 

In  the  first  place  I  think  it  is  most  strongly  to  be  inferred  firom  the  pa- 
per. No.  2,  that  some  intercourse  of  a  conju^  nature  passed  between  these 
parties.  Miss  Gordon  therein  says,  ^<  I  hereby  promise  that  nothing 
but  the  greatest  necessity,  (necessity  which  ■  situation  alone  can 

justify),  shall  ever  force  me  to  declare  this  marriage.'^  Now  what  other 
possible  explanation  can  be  given  of  this  passage,  or  how  can  it  be  other- 
wise understood  than  as  referring  to  the  consequences  which  might  fol- 
low from  such  an  intercourse?  I  confess  that  I  find  myself  at  a  loss  to 
know  how  the  blank  can  be  otherwise  filled  up,  than  by  a  supposition 
of  consequences  which  would  speak  for  themselves,  and  compel  a  die^ 
closure. 

I  observe  that  Mr.  Dalrymple  denies,  in  his  allegation,  that  any  in- 
tercourse took  place  (rfler  Uie  date  of  the  written  declarations,  which 
leaves  it  still  open  to  the  possibility  of  intercourse  before  that  time,, 
though  he  certainly  was  not  called  upon  to  negative  a  preceding  inter- 
course, in  consequence  of  any  assertion  in  the  libel  which  he  was  bound 
to  combat  It  will,  I  think,  be  proper  to  consider  the  state  of  mind 
and  conduct  of  the  parties  relatively  to  each  other  at  this  time.  Pre* 
liminary  verbal  declarations  of  mutual  attachment  must  at  least  have* 
passed  (as  I  have  already  observed)  before  the  promise  contained  in  No. 
1  was  written,  at  whatever  time  that  paper  was  written.  In  the  first 
letter,  which  bears  the  post-mark  of  the  27th  of  May,  whether  relying 
on  this  paper  if  it  then  existed,  or  on  declarations  which  had  verbally 
passed  between  them,  he  thinks  himself  entitled  to  address  her  as  his 
wife  in  the  most  endearing  terms.  On  the  following  day,  the  28th,  the 
instrument  which  has  been  produced  is  signed,  by  which  they  mutually 
acknowledge  each  other  ba  husband  and  wife.     Letters  continue  to  pass 
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.  between  them  daily,  and  sometimes  more  than  once  in  a  day,  expressive 
of  the  most  ardent  and  eager  affection  on  his  part,  which  can  leave  no 
room  for  the  slightest  doubt  that  he  was,  at  that  time,  most  devotedly 
attached  to  her  person,  and  desirous  of  the  pleasures  connected  with  the 
enjoyment  of  it,  in  some  way  or  other;  for  to  what  other  motive  can  be 
ascribed  such  a  series  and  style  of  letters  from  a  young  man,  writing 
voluntarily,  witliout  any  appearance  of  idle  pleasantry,  and  with  e^ery 
character  of  a  sincere  pursuit,  whether  honourable  or  otherwise.  What 
was  the  state  of  mind  and  conduct  of  the  lady  during  this  period  of  time? 
It  is  not  to  be  presumed,  from  the  contents  of  his  letters^  that  she  was 
either  indifferent  or  repulsive. 

The  imputation  indeed,  which  has  been  thrown  upon  her,  is  of  a  very 
different  kind,  that  she  was  an  acute  and  active  female,  who  with  a 
knowledge  of  the  law  of  the  country,  which  Mr.  Dalrymple  did^  not 
possess,  was  endeavouring  quacunque  via  dafOy  to  engage  him  in  a 
marriage.  To  this  marriage  she  has  inflexibly  adhered,  and  now  stands 
upon  it  before  this  Court;  so  that  whatever  might  be  the  real  state  of  her 
affections  towards  this  gentleman,  (which  can  be  known  only  by  herself) 
this  at  least  must  be  granted,  that  she  was  most  sincerely  desirous  of  this 
marriage  connection,  which  marriage  connection,  both  of  them  perfectly 
well  knew, could  not  be  publicly  and  regularly  obtained.  Taking  then  into 
consideration  these  dispositions  of  the  parties,  At^desire  to  obtain  theenjoy- 
ment  of  her  person  on  the  one  hand,  and  her  solicitude  to  obtain  a  mar- 
riage on  the  other,  which  after  the  delivery  of  such  instruments  she  knew 
might  at  all  events  be  effectually  and  honourably  obtained  by  the  mere  sur- 
render of  her  person,  what  is  ihe  probable  consequence?  In  this  part  of 
the  island  the  same  circumstances  would  not  induce  the  probability  of  a 
private  surrender ^  hecsLUse  di  public  cereiTiont/  being  here  indispensibly 
required,  no  young  woman,  acting  with  regard  to  virtue,  and  character, 
and  common  prudence,  would  surrender  her  person  in  a  way  which 
would  not  only  not  constitute  a  marriage,  but  would,  in  all  probability, 
defeat  all  expectation  of  such  an  event 

In  Scotland  the  case  is  very  different,  because,  in  that  country,  if 
there  are  circumstances  which  require  the  marriage  to  be  kept  secret, 
the  woman,  after  such  private  declarations  past,  carries  her  virgin  hon- 
ours to  the  private  nuptial  bed,  with  as  much  purity  of  mind  and  of  per- 
son, with  as  little  violation  of  delicacy,  and  with  as  little  loss  of  reputa- 
tion, as  if  the  matter  was  graced  with  all  the  sanctities  of  religion.  It 
IS  in  vain  to  talk  of  criminality,  and  of  grossness,  and  of  gross  ideas. 
In  such  a  case  there  are  no  other  ideas  excited  than  such  as  belong  to  ma- 
trimonial intercourse.  It  is  the  ^  bed  undefiled"  according  to  the  no- 
tions of  that  country:  it  is  the  actual  ceremony  as  well  as  the  substance 
of  the  marriage:  it  is  the  conversion  of  the  lover  into  the  husband:  tran-- 
sit  in  matrimonium,  if  it  was  not  matrimonium  before.  A  most  for- 
cible presumption  therefore  arises  that  parties  so  situated  would,  for  the 
purpose  of  a  secret  marriage,  resort  to  such  a  mode  of  effecting  it,  if  op- 
portunities offered;  it  must  almost,  I  think,  be  presumed,  that  Mr.  Dal- 
rymple was  in  that  state  of  incapacity  to  enter  into  such  a  contract, 
which  Lord  Stair  alludes  to,  if  he  took  no  advantage  of  such  opportu- 
nities; for  nothing  but  the  want  of  opportunity  can  repel  such  a  pre- 
sumption. 

Now  how  does  the  evidence  stand  with  respect  to  the  opportunity  of 
effecting  such  a  purpose?   The  connection  lasted  during  the  whole  of 
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Mr.  Dalrymple'B  stay  in  Scotland,  and  was  carried  on,  not  only  by  let* 
ters  couched  in  the  most  passionate  terms,  but  as  admitted  (and  indeed 
it  could  not  be  denied),  by  nocturnal  private  visits,  frequently  repeated, 
both  at  Edinburgh,  and  at  Braid,  the  country-seat  of  Mr.  Gordon,  in 
.  the  neighbourhood  of  that  city.  Upon  this  part  of  the  case  six  wit- 
nesses have  been  examined,  who  lived  as  servants  in  the  family  of  Mr. 
Gordon.  Grizell  Lyall,  whose  principal  business  it  was  to  attend  on 
Miss  Charlotte  Gordon,  one  of  the  sisters,  but  who  occasionally  waited 
on  Miss  Gordon,  says,  <<  that  Captain  Dalrymple  used  to  visit  in  Mr. 
Gordon's  family  in  the  spring  of  1804;  that  before  the  family  left  Edin- 
burgh she  admitted  Captain  Dalrymple  into  the  house  by  the  front  door, 
by  the  special  order  of  Miss  Gordon,  in  the  evenings;  that  Miss  Gor- 
don's directions  to  her  were,  that  when  she  rung  her  bell  once,  to  come 
up  to  her  in  her  bed-room,  or  the  dressing-room  off  it,  when  she  got 
orders  to  open  the  street  door  to  let  in  Captain  Dalrymple;  or  when  she 
(Miss  Gordon)  rung  her  bell  twice,  that  she  should  thereupon,  without 
coming  up  to  her,  open  the  street  door  for  the  same  purpose;  that  agree- 
ably to  these  directions  she  frequently  let  Capt  Dalrymple  into  the 
house  ^bout  nine,  ten,  or  eleven  o'clock  at  nigh^  without  his  ever  ring- 
ing the  bell,  or  using  the  knocker;  that  the  first  time  he  came  in  this 
way,  she  showed  him  up  stairs  to  the  dressing-room  off  the  young  ladies' 
bed-room,  where  Miss  Gordon  then  was,  but  that  afterwards  upon  her 
opening  the  door,  he  went  straight  up  stairs,  without  speaking,  or  being 
shown  up;  but  how  long  he  continued  up  stairs,  she  does  not  know,  as 
she  never  saw  him  go  out  of  the  house;  that  tfie  dressing-room  above 
alluded  to,  was  on  the  floor  above  the  drawing  room,  and  adjoining  to 
the  bed-room,  where  the  three  young  ladies  slept,  and  next  to  the  ladies' 
bed-chamber  was  another  room,  in  wiiich  there  was  a  bedstead,  with  a 
bed  and  blankets,  but  no  curtains  or  sheets  to  the  bed,  and  it  was  consi- 
dered as  a  lumber  room,  the  key  of  which  was  kept  by  Miss  Gordon." 
She  says  that  she  recollects,  and  it  is  a  fact  in  which  she  is  confirmed 
by  another  witness,  Robertson,  <^that  the  family  removed  from  Ed- 
inburgh to  Braid  that  year«  1804,  on  the  evening  before  a  King's 
Fast,"  (the  King's  Fast  Day  for  that  year  was  on  the  7th  of  June), 
<<  and  on  a  Wednesday  as  she  thinks,  as  the  Fast  Days  are  generally  held 
on  a  Thursday;  that  at  this  time  Miss  Charlotte  was  at  North  Berwick, 
on  a  visit  to  Lady  Dalrjrmple;  that  Mr.  Gordon  and  Miss  Mary  went  to 
Braid  in  the  evening,  but  Miss  Gordon  remained  in  town,  as  she  Lyall 
also  did,  and  Mr.  Robertson  the  butler,  and  one  or  two  more  of  the  ser- 
vants." 

It  appears  from  the  testimony  of  other  witnesses,  that  Mr.  Gordon  her 
father,  appeared  much  dissatisfied  that  this  lady  did  not  accompany  him- 
self and  her  sister  to  Braid,  but  chose  to  stay  in  town  upon  that  occasion. 
There  are  passages  in  Mr.  Dalrympk's  letters  which  point  to  the  necessity 
of  her  continuance  in  town,  as  anording  more  convenient  opportunities  for 
their  meeting.  Lyall  states,  that  she  recollects  admitting  Captain  Dal- 
rymple that  evening,  as  she  thinks,  sometime  between  ten  and  twelve 
o'clock,  and  he  went  up  stairs  to  Miss  Gordon  without  speaking;  that 
on  the  next  morning  she  went  up  as  usual  to  Miss  Gordon's  bed-room 
about  nine  o'clock  and  informed  her  of  the  hour;  and  having  im- 
mediately gone  down  stairs.  Miss  Gordon  rung  her  bell  some  time 
after,  dnd  on  the  deponent  going  up  to  her,  she  met  her,  either  at  the 
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bed-room  door  or  at  the  top  of  the  stairs,  and  desired  her  to  look  if  the 
street  door  was  locked  or  unlocked;  and  the  deponent  having  examined, 
informed  her  that  it  was  unlocked,  and  immediately  after  went  into  the 
dressing-room,  and,  after  being  a  very  short  time  in  it,  she  heard  the 
street  door  shut  with  more  than  ordinary  force,  which  having  attract- 
ed her  notice,   she  opened  the  window  of  the  dressing-room  which 
is  to  the  street,   and  on  looking  out  she  observed  Capt.    Dalrym- 
ple  walking  eastwards  from  Mr.  Gordon's  house;  that  from  this  she 
suspected  that  Captain  Dalrymple  was  the  person  who  had  gone  out  of 
the  house  just  before;  that  nobody  could  have  come  in  by  the  said  door 
without  being  admitted  by  some  person  within,  as  the  door  did  not  open 
from  without,  and  she  heard  of  no  person  having  been  let  into  the 
house  on  this  occasion;  that  having  gone  down  stairs  after  this,  Mr. 
Robertson,  the  butler,  observed  to  her,  that  there  had  been  company 
up  stairs  last  night;  but  she  did  not  mention  to  him  any  thing  of  her 
having  let  in  Capt.  Dalrymple  the  night  before,  or  of  her  suspicions  of 
his  having  just  before  gone  out  of  the  house,  at  least  she  is  not  certain, 
but  she  recollects  that  he^desired  her  to  remember  the  particular  day 
on  which  this  happened.'' — Now  from  this  account  given  by  Lyall,  the 
Counsel  have  attempted  to  raise  a  doubt,  whether  it  was  Mr.  Dalrymple 
who  went  out,  for  it  is  said  that  he  would  have  cautiously  avoided  mak* 
ing  a  noise  for  fear  of  exciting  attention.     But  the  account  Lyall  gives 
is  exactly  confirmed  by  Robertson,  who  deposes,  <'  that  on  the  7th  of 
June,  which  was  the  King's  Fast,  as  he  was  employed  about  ten  o'clock   . 
in  the  mornins  in  laying  up  some  china  in  his  pantry,  which  is  imme- 
diately off  the  lobby,  he  observed  Captain  Dalrymple  come  down  stairs, 
and  passing  through  the  lobby  to  the  front  door,  unlock  it,  and  go  out 
and  shut  the  door  after  him."    Some  observations  have  been  made  with 
respect  to  Robertson's  conduct,  and  he  has  been  called  a  forward  witness, 
because  he  made  a  memorandum  of  this  circumstance  at  the  time  it  oc- 
curred; but  I  think  his  conduct  by  no  means  unnatural.     Here  was  a 
circumstance  of  mysterious  intercourse  that  attracted  the  attention  of 
several  of  the  servants,  and  it  is  not  at  all  surprising  that  this  man,  who 
held  a  superior  situation  amongst  them  in  Mr.  Gordon's  family,  and 
who  appears  to  be  an  intelligent,  well  educated,  and  observing  person, 
as  many  of  the  lower  order  of  persons  in  that  country  are,  should  think 
it  right,  in  the  zeal  he  felt  for  the  honour  of  his  master's  family,  to  make 
a  record  of  such  an  occurrence.     In  so  doing,  I  do  not  think  that  he  has 
done  any  thing  more  than  is  consistent  with  the  character  of  a  very 
honest  and  understanding  servant,  who  might  foresee  that  such  a  record 
might  one  day  or  other  have  its  use.     The  witness  Lyall  goes  on  to  say, 
that  Miss  Gordon  and  herself  went  to  Braid  that  day  (being  the  King's 
Fast)  before  dinner,  and  that  on  that  evening,  or  a  night  or  two  after, 
she  was  desired  by  Miss  Grordon  to  open  the  window  of  the  breakfast- 
ing parlour  to  let  Captain  Dalrymple  in,  and  she  did  so  accordingly, 
and  found  Captain  Dalrymple  at  the  outside  of  the  window  when  she 
came  to  open  it,  and  this  she  thinks  might  be  between  ten  and  twelve 
o'clock,  and  she  showed  him  up  stairs,  when  they  were  met  by  Miss 
Gordon  at  the  door  of  her  bed-chamber,  when  they  two  went  into  said 
chamber,  and  she  returned  down  stairs;  that  sh^  does  not  know  how 
long  Captain  Dalrymple  remained  there  with  Miss  Gordon,  or  when  he 
went  away;"  she  states  that  ^  Miss  Charlotte  returned  from  her  visit  at 
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North  Berwick  a  few  days  after  Miss  Gordon  and  deponent  went  to 
Braid;  that  at  Braid  Miss  Gordon  and  Miss  Charlotte  slept  in  one 
room,  and  Miss  Mary  in  another;  that  within  Miss  Gordon  and  Miss 
Charlotte's  bed  chamber  there  was  a  dressing-room,  the  key  of  which 
Miss  Gordon  kept;  and  she  recollects  one  day  getting  the  key  of  it 
from  Miss  Gordon  to  bring  her  a  mufif  and  tippet  out  of  it,  and  upon 

Soing  in  she  was  surprised  to  >find  in  it  a  feather-bed  lying  upon  the 
oor,  without  either  blankets  or  sheets  upon  it,  so  far  as  she  recol- 
lects: that  it  struck  her  the  more,  as  she  had  frequently  been  in  that 
room  before  without  seeing  any  bed  in  it;  and  as  Miss  Gordon  kept 
the  key,  she  imagined  she  must  have  put  it  there  herself;  that  she  found 
this  bed  had  been  taken  from  the  bed-chamber  in  which  Miss  Mary 
slept,  it  being  a  double  bedded  room;  that  when  she  observed  the  said 
bed  in  the  dressing  room,  it  was  during  the  time  that  Captain  Dalrym- 
ple  was  paying  his  evening  visits  at  Braid;  that  upon  none  of  the  occa- 
sions that  she  let  Captain  Dalrymple  into  Braid  House  did  she  see  him 
leave  it,  nor  did  she  know  when  he  departed."  Three  other  witnesses, 
Robertson  and  the  two  Gardeners,  have  been  examined  upon  this  part 
of  the  case,  and  they  all  prove  that  Mr.  Dalrymple  was  seen  going  into 
the  house  in  the  night,  or  coming  out  of  it  in  the  morning. 

It  is  proved  likewise  that  Porteous,  one  of  the  servants,  was  alarmed 
very  much,  that  the  window  of  the  room  where  he  k^pt  his  plate,  was 
found  open  in  the  morning,  and  that  it  must  have  been  opened  by  some- 
body on  the  inside:  It  is  proved  that  nothing  was  missing,  not  an  article 
of  plate  was  touched,  and  that  Mr.  Dalrymple  was  seen  by  the  two 
gardeners  very  early  in  the  morning,  coming  away  from  the  house, 
and  in  the  vicinity  of  the  house,  going  towards  Edinburgh;  and  as  to 
what  was  suggested  that  he  might  have  been  in  the  outhouses  all  night, 
I  think  it  is  not  a  very  natural  presumption,  that  a  gentleman  who  was 
privately  and  habituadly  admitted  into  the  house  at  such  late  hours  as 
eleven  or  twelve  o'clock  at  night,  would  have  been  ejected  afterwards 
for  the  purpose  of  having  so  uncomfortable  a  situation  for  repose,  as  the 
gentlemen  suppose,  in  some  of  the  stables  or  hovels,  belonging  to  the 
house. — There  is  another  witness  of  the  name  of  Brown,  Mr.  Dal- 
rymple's  own  servant,  whose  evidence  is  strongly  corroborative  of  the 
nature  of  those  visits.  This  man  is  produced  as  a  witness  by  Mr. 
Dalrymple  himself,  and  he  states  that  he  was  in  the  habit  of  pri- 
vately conveying  notes  from  his  Master  to  Miss  Gordon,  which  were 
to  be  concealed  from  her  father. — He  says  to  the  second  interrogatory, 
'^  that  he  often  accompanied  his  master  to  Mr.  Gordon's  house  at  Edin- 
burgh, but  he  cannot  set  forth  the  days  upon  which  it  was  he  so  attend- 
ed him  there,  except  that  it  was  betwen  the  1 0th  of  May,  and  the  18th 
of  July  1804,"  subsequently  therefore  to  the  execution  of  the  last  paper. 
This  witness  further  states,  ^^  that  on  the  night  qf  the  I8th  of  Jxdy^ 
which  was  the  last  time  Mr.  Dalrymple  was  in  or  near  Edinburgh  in 
the  said  year  1804,  he,  by  the  orders  of  his  master,  waited  with  the 
curricle  at  the  bouse  of  Charles  Gordon,  Esq.  till  about  twelve  o'clock, 
when  Mr.  Dalrymple^came  out  of  the  said  house,  and  got  into  the  curri- 
cle, and  rode  away  therein  about  a  mile  on  the  road  towards  Edinburgh, 
and  then  desired  him  to  stop,  and  having  told  him  to  go  and  put  up  his 
horses  in  Edinburgh,  and  to  meet  him  again  on  the  same  spot  at  six 
o'clock  the  next  morning  with  the  curricle,  Mr.  Dalrymple  then  got 
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outy  and  walked  back  towards  the  said  Mr.  Gordon's  house,  and  on  the 
next  morning  at  six  o'clock  he  met  his  master  at  the  appointed  spot, 
and  brought  him  in  his  said  curricle  to  Haddington,  from  whence  he 
went  in  a  chaise  to  the  house  of  a  Mr.  Nisbet,  in  the  neighbourhood  of 
that  town,  where  Mr.  Dairy  raple's  father  was  then  staying;  that  he  does 
believe  thai  Mr.  Dalrymple  dzdy  on  the  night  of  the  said  18/A  of  July  ^ 
go  back  to  J  and  remainjn  the  said  Mr.  Gordon's  country-hottse:*' 
and  I  think  it  is  impossible  for  any  body  who  has  seen  this  man's  evi- 
dence, and  the  evidence  of  the  other  witnesses,  not  to  suppose  that  he 
did  go  there,  and  did  take  his  repose  for  the  night  in  that  house.  Now 
it  is  said,  and  truly  said,  in  this  case,  that  the  witness  Lyall,  upon  her 
cross-examination,  says,  <<she  does  not  think  that  they  could  have  been 
in  bed  together,  so  far  as  she  could  judge;"  what  means  she  took  to 
form  her  judgment  does  not  appear;  the  view  taken  by  her  might  be 
very  cursory:  she  is  an  unmarried  woman,  and  might  be  mistaken  with 
respect  to  appearances,  or  the  appearances  might  be  calculated  for  the 
purposes  of  deception,  in  a  connection  which  was  intended  to  be,  to  a 
great  degree,  secret  and  clandestine.  But  the  question  is  not  what  in- 
ference Lyall  draws,  but  what  inference  the  Court  ought  to  draw  from 
the  fact  proved  by  her  evidence,  that  Mr.  Dalrymple  passed  the  whole 
of  the  night  in  Miss  Gordon's  room  under  all  the  circumstances  de- 
scribed, with  passions,  motives,  and  opportunities  all  concurring  between 
persons  connected  by  ti^s  of  so  sacred  a  nature. 

Lady  Johnstone,  one  of  her  sisters,  has  been  relied  upon  as  a  strong 
witness  to  negative  any  sexual  intercourse;  and  I  confess  it  does  appear 
to  me  rather  ah  extraordinary  thing,  that  thkt  lady's  observations  and 
surmises  should  have  stopped  short  where  they  did,  considering  the  cir- 
cumstances which  might  naturally  have  led  her  to  observe  more  and  to 
suspect  more:  she  certainly  was  kept  in  the  dark,  or  at  least  in  a  twi- 
light state.  It  rather  appears  from  the  letters,  tliat  there  were  some 
quarrels  and  disagreements  between  Mr.  Dalrymple  and  the  gentleman 
who  afterwards  married  this  lady,  and  who  was  then  paying  his  ad- 
dresses to  her;  how  far  that  might  occasion  concealment  from  her  I  can- 
not say.  The  father,  for  reasons  of  propriety  and  delicacy  respecting 
himself  and  family,  was  to  be  kept  in  ignorance,  and  therefore  it  might 
be  proper  that  only  half  a  revelation  should  be  made  to  the  sister.  She 
certainly  states  that  upon  her  return  to  Braid,  in  the  middle  of  June,  she 
slept  with  her  sister,  knd  never  missed  her  from  her  bed,  and  never 
heard  any  noise  in  the  sister's  dressing-room  which  led  her  to  suppose 
that  Mr.  Dalrymple  was  there.  I  am  rar  from  saying  that  this  evidence 
of  Lady  Johnstone's  is  without  weight:  In  truth,  it  is  the  strongest  ad- 
verse evidence  that  is  produced  on  this  point:  But  she  admits,  ''  that 
from  what  she  had  herself  observed,  she  had  no  doubt  but  that  Mr.  Dal- 
rymple had  made  his  addresses  to  her  sister  in  the  way  of  marriage; 
that  when  the  deponent  used  to  ask  her  said  sister  about  it,  she  used  to 
laugh  it  off:"  From  which  it  appears  that  Miss  Gordon  did  not  commu- 
nicate freely  with  her  upon  the  subject  She  says,  <<that  never  till  after 
the  proceedings  in  this  cause  had  commenced  had  she  heard  that  they 
had  exchanged  written  acknowledgments  of  their  being  lawful  husband 
and  wife,  and  had  consummated  their  mamiage;  but,  on  the  contrary, 
always,  till  very  lately,  conceived  that  they  had  merely  entered  into  a 
written  promise  with  each  other,  so  as  to  have  a  tie  upon  each  other,  that 
neither  of  them  should  marry  another  person  without  the  consent  of  the 
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other  of  them. "  That  is  the  interpretatioiv  this  lady  gives  to  the  paper 
No.  10,  though  that  paper  purports  a  great  deal  morei  and  she  says, 
<<  that  fldthough  she  did  suspect  that  Mr.  Dalrymple  had  at  some  time  or 
times  beea  in  her  sister's  dressing-room,  yet  she  never  did  imagine  that 
they  had  consummated  a  marriage  between  them."  But  since  it  is 
clearly  proved  by  the  other  witnesses  that  Mr.  Dalrymple  was  in  the 
habit  of  going  privately  to  Miss  Gordon's  bed-room  at  night,  and  going 
out  clandestinely  in  the  morning,  I  cannot  think  that  the  ignorance  of 
this  witness  respecting  a  circumstance  with  regard  to  v«)uch  she  was  to 
be  kept  in  ignorance,  can  at  all  invalidate  the  fact3MQ!)o\en  to  by  the 
other  witnesses,  or  the  conclusion  that  ought  to  be  deduced  from  them. 

With  respect  to  the  letters  written  at  such  a  time  as  this,  I  am  not 
disposed  to  scan  with  severe  criticism  the  love-letters  of  a  very  young 
gentleman,  but  they  certainly  abound  with  expressions  which,  connect- 
ed with  all  the  circumstances  I  have  adverted  to,  cannot  be  interpreted 
otherwise  than  as  referring  to  such  an  intercourse.  I  exclude  all  gross- 
ness,  because,  considered  as  a  conjugal  intercourse,  it  carries  with  it  no 
mixture  of  grossness  but  what  may  be  pardonable  in  a  very  young  man, 
alluding  to  the  raptures  of  his  honey*moon,  when  addressing  the  partner 
of  his  stolen  pleasures.  I  will  state  some  passages,  however,  which  ap- 
pear to  point  at  circumstances  of  this  nature:— ^^^  My  dearest,  sweet  wife 
— You  are,  I  dare  say,  happy  at  Queen's  Ferry,  while  your  poor  hus- 
band is  in  this  most  horrible  place,  tired  to  death,  thinking  only  on 
what  he  felt  last  nighty  for  the  height  of  human  happiness  was  his.^* 
It  is  said  that  this  has  reference  only  to  the  happiness  which  he  enjoyed 
in  her  society,  for  an  expression  immediately  follows,  in  which  he  ex- 
tols the  happiness  of  being  in  the  society  of  the  person  beloved:  and  it 
may  be  so,  but  it  must  mean  society  in  a  qualified  sense  of  the  word, 
private  and  clandestine  society;  society  which  commenced  at  the  hour 
of  midnight,  and  which  he  did  not  quit  till  an  early  hour  (and  then  se- 
cretly) in  the  morning.  That  society  i^  meant  only  in  the  tamest  sense 
of  the  word,'is  an  interpretation  which  I  think  cannot  very  well  be  given 
to  such  expressions  as  these,  used  upon  such  an  occasion.  In  the  letter 
marked  No.  6,  he  says,  <<  Put  off  the  journey  to  Braid,  if  possible,  till 
next  week,  as  the  town  .suits  so  much  better  for  all  parties.  I  must  con- 
sult L.  on  that  point  to-morrow,  as  I  well  know  how  a-propos  plans 
come  into  her  pretty  head;  there  appears  to  me  only  one  difficulty,  which 
is  where  to  meet,  as  there  is  only  one  room,-  but  we  must  obviate  that  if 
possible."  In  the  next  letter.  No.  7,  he  says,  "  But  I  will  be  with  you 
at  eleven  to-morrow  night;  meet  me  as  usud. — P.  S.  Arrange  every 
thing  with  L.  about  the  other  room.'^ 

There  are  several  other  expressions  contained  in  these  letters  which 
manifestly  point  to  the  fact  of  sexual  intercourse  passing  between  them. 
These  I  am  unwilling  to  dwell  upon  with  any  particular  detail  of  obser- 
vation, because  they  have  been  already  stated  in  the  arguments  of  coun7 
sel,  and  are  of  a  nature  that  does  not  incline  me  to  repeat  them  without 
absolute  necessity;  I  refer  to  the  letters  themselves,  particularly  to  No. 
4,  and  No.  6.  But  it  is  said,  here  are  passages  in  these  letters  which 
show  that  no  such  intercourse  could  have  passed  between  them;  one  in 
particular  in  No.  4,  is  much  dwelt  upon,  in  which  he  says,  <-  Have  you 
forgiven  me  for  what  I  attempted  last  night;  believe  me  the  thought  of 
your  cuttine  me  has  made  me  very  unhappy."  From  which  it  is  in- 
ferred that  he  had  made  an  attempt  to  consummate  his  marriage,  and  had 
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been  repulsed.  Now  this  ezpressioa  is  certainly  very  capable  of  other 
interpretations:  It  might  allude  to  an  attempt  made  by  him  to  repeat  his 
pleasures  improperly,  or  at  a  time  when  personal  or  other  circumstances 
might  have  rendered  it  unseasonable.  In  the  very  frame  letter  he 
exacts  it  as  a  jnghL  He  says,  ^<  You  will  pardon  it;  although  it  was 
my  right,  yet  I  make  a  determination  not  too  often  to  exert  it;  what  a 
night  shall  I  pass  without  any  of  those  heavenly  comforts  I  so  sweetly 
experienced  yesterday." 

In  a  correspondence  of  this  kind,  passing  between  parties  of  this  de- 
scription^ and  alluding  to  very  private  transactions,  some  degree  of  ob- 
scurity must  be  expected.  Here  is  a  young  man  heated  with  passion, 
writing  every  day,  and  frequently  twice  in  a  day,  making  allusions  to 
what  passed  in  secrecy  between  himself  and  the  lady  of  his  affections; 
surely  it  cannot  be  matter  of  astonishment,  that  many  passages  are  to  be 
found  difficult  of  exact  interpretation,  and  which  it  is  impossible  for  any 
but  the  parties  themselves  fully  to  explain.  What  attempt  was  made 
does  not  appear;  this  I  think  does  most  distinctly  appear,  that  he  did  at 
this  time  insist  upon  his  rights,  and  upon  enjoying  those  privileges  which 
he  considered  to  be  legally  his  own.  Wherever  these  obscure  and  ill- 
understood  expressions  occur,  they  must  be  received  with  such  explana- 
tions as  will  render  them  consistent  with  the  main  body  and  substance 
of  the  whole  case.  Another  passage  in  the  letter  No.  5,  which  is  dated 
on  the  dOth  of  May,  has  been  relied  upon  as  showing  that  Mr.  Dalrym- 
ple did  not  consider  himself  married  at  that  time.  In  that  letter  he  says, 
-^  I  am  truly  wretched,  I  know  not  what  I  write,  how  can  you  use  me 
so?  but  (on  Sunday^  on  my  soul*)  you  shall,  you  must  become  my 
wife,  it  is  my  right,"  and  therefore  it  i^  argued  that  she  had  not  yet  ben 
come  his  wife.  The  only  interpretation  I  can  assign  to  this  passage, 
which  appears  to,  have  been  written  when  he  was  in  a  state  of  great  agi- 
tation, is,  that  on  Sunday  she  was  to  Submit  to  what  he  had  described  as 
'the  rights  of  a  husband.  It  is  not  to  be  understood  that  a  public  mar- 
riage was  to  be  executed  between  them  on  that  day,  because  it  is  dear, 
from  the  whole  course  and  nature  of  the  transaction;  that  no  such  cere- 
mony was  ever  intended:  It  appears  from  all  the  facts  of  the  case,  that 
it  was  to  be  a  private  marriage,  that  it  was  so  to  continue,  and  therefore 
no  celebration  could  have  been  intended  to  take  place  on  that  approach- 
ing Sunday. 

In  a  case  so  important  to  the  parties,  and  relating  to  transactions  of  a 
luiture  so  secret,  I  have  ventured  to  exercise  a  right  not  possessed  by  the 
advocates,  of  looking  into  the  sworn  answers  of  the  parties  upon  this 
point:  and  I  find  Miss  Gordon  swears  positively  that  intercourse  fre- 
quently passed  between  them  subsequenUy  to  the  written  declaration  or 
acknowledgment  of  marriage.  Mr.  Dalrymple  swears  as  confidently 
that  it  did  not  so  take  place,  but  he  admits  that  it  did  on  some  one  night 
of  the  month  of  May,  prior  to  the  signature  of  the  paper  marked  No.  1; 
the  date  of  which,  however,  he  does  not  assign,  any  more  than  he  does 
that  of  the  night  in  which  this  intercourse  did  take  place.  Now  consi- 
der the  effects  of  this  admission.  It  certainly  does  often  happen  that 
men  are  sated  by  enjoyment;  that  they  relinquish  with  indifference, 
upon  possession,  pleasures  which  they  have  eagerly  pursued:  but  it  is  a 
thing  quite  incredible  that  a  man,  so  sated  and  cloyed,  should  afterwards 

(a)  Tom. 
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bind  himself  hj  voluntary  engagements,  to  the  very  same  party  who 
had  worn  out  his  attachment  Not  leas  inconsistent  is  this  supposition 
with  the  other  actual  evidence  in  the  case,  for  all  these  letters,  breathing 
all  these  ardors,  are  of  a  subsequent  date,  and  prove  that  these  senti- 
ments clung  to  his  heart  as  closely  and  as  warmly  as  ever  during  the 
whole  continuance  of  his  residence  in  Scotland.  I  ask  if  it  is  to  be  un- 
derstood, that  with  .such  feelings  he  would  relinquish  the  pleasures  which 
he  had  been  permitted  to  enjoy,  and  which  he  appears  to  value  so  highly, 
or  that  she  would  deny  him  those  pleasures  for  the  consolidation  of  her 
marriage,  which  she  had  allowed  him,  according  to  his  own  account, 
gratuitously  and  without  any  such  inducement. 

On  this  part  of  the  case  I  feel  firm.  It  is  not  a  point  of  foreign  law 
on  which  it  becomes  me  to  be  diffident;  it  is  a  matter  of  fact  examinable 
upon  common  principles;  and  I  think  I  should  act  in  opposition  to  all 
moral  probabilities,  to  all  natural  operations  of  human  passions  and  ac- 
tions, and  to  all  the  fair  result  of  the  evidence,  if  I  did^  not  hold  that 
consummation  was  fully  proved.  If  this  is  proved,  then  is  there,  ac- 
cording to  the  common  consent  of  all  legal  speculation  on  the  subject, 
an  end  of  all  doubt  in  the  case,  unless  something  has  since  occurred  to 
deprive  the  party  of  the  benefit  of  a  judicial  declaration  of  her  marriage. 

What  has  happened  that  can  have  such  an  effect?  Certainly  the 
mere  fact  of  a  second  marriage,  however  regular,  can  have  no  such  effect 
The  first  marriage,  if  it  be  a  marriage  upheld  by  the  law  of  the  country^ 
can  have  no  competitor  in  any  second  marriage,  which  can  by  legal  pos- 
sibility take  place;  for  there  can  be  no  second  marriage  of  living  parties 
in  any  country  which  disallows  polygamy.  There  may  be  a  ceremony, 
but  there  can  be  no  second  marriage— it  is  a  mere  nuUity. 

It  is  said,  that  by  the  law  of  Scotland,  if  the  wife  of  the  first  private 
marriage  chooses  to  lie  by,  and  to  suffer  another  woman  to  be  trepanned 
into  a  marriage  with  her  husband,  she  may  be  barred  personali  except-^ 
tone  from  asserting  her  own  marriage.  Certainly  no  such  principle  ever 
found  its  way  into  the  law  of  England;  no  connivance  would  affect  the 
validity  of  her  own  marriage;  even  an  active  concurrence  on  her  part, 
in  seducing  an  innocent  woman  into  a  fraudulent  marriage  with  her  own 
husband,  though  it  might  possibly  subject  her  to  punishment  for  a  crim* 
inal  conspiracy,  would  have  no  such  effect  But  it  is  proper,  that  I 
should  attend  to  the  rule  of  the  law  of  Scotland  upon  this  subject  There 
is  no  proof,  I  think,  upon  the  exhibition  of  Scotch  law,  which  has  been 
furnished  to  the  Court,  that  such  a  principle  was  ever  admitted  authorita* 
tively;  for  though  in  the  gross  case  of  Campbell  y.  Cochrane,  in  the 
year  1747,  the  Court  of  Session  did  hold  this  doctrine,  yet  it  was  after^ 
wards  retracted  and  abandoned,  on  the  part  of  the  second  wife,  before 
the  House  of  Lords,  which,  most  assuredly,  it  would  not  have  been,  if 
any  hope  had  been  entertained  of  upholding  it  as  the  genuine  law  of 
Scotland,  because  the  second  wife  could  never  have  been  advised  to  con*^ 
sent  to  the  admission  of  evidence,  which  very  nearly  overthrew  the 
rights  of  her  own  marriage.  Under  the  correct  application  of  the  prin- 
ciples of  that  law,  I  conceive  the  doctrine  of  a  fnedium  impediment 
turn  to  be  no  other  than  this,  that  on  the  fctctum  of  a  marriage,  ques- 
tioned upon  the  ground  of  the  want  of  a  serious  purpose,  and  mutual 
understanding,  between  the  parties,  or  indeed  on  any  other  ground;  it  is 
a  most  important  circumstance,  in  opposition  to  the  real  existence  of 
such  serious  purpose  and  understanding,  or  of  the  existence  of  a  marriage^ 
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that  the  wife  did  not  assert  her  rights,  when  called  upon  so  to  do,  bul 
suffered  them  to  be. transferred  to  another  woman,  without  any  reclama- 
tion on  her  part  This  doctrine  of  the  effect  of  a  mid-impediment  in 
such  a  case,  is  consonant  to  reason  and  justice,  and  to  the  fair  represent- 
ations of  Scotch  law  given  by  the  learned  advocates,  particularly  by  Mr. 
Cay,  in  his  answer  to  the  third  additional  interrogatory,  and  Mr.  Ham- 
ilton, in  his  answer  to  the  first  further  additional  interrogatory;  but  surely 
no  conduct  on  the  part  of  the  wife,  however  criminal  in  this  respect,  can 
have  the  effect  of  shaking  ab  initio  an  undoubted  marriage. 

Suppose,  however,  the  law  to  be  otherwise,  how  is  it  applicable  to 
the  conduct  of  the  party  in  the  present  case?  Here  is  a  marriage,  which 
at  the  earnest  request  of  this  gentleman,  and  on  account  of  his  most  im- 
portant interests  (in  which  interests  her  own  were  as  seriously  involved) 
was  not  only  to  be  secret  at  the  time  of  contracting,  but  was  to  remain 
a  profound  secret  till  he  should  think  proper  to  make  a  disclosure;  it  is 
a  marriage  in  which  she  has  stood  firm  in  every  way  consistent  with 
that  obligation  of  secrecy,  not  only  during  the  whole  of  his  stay  in  Scot- 
land, but  ever  since,  even  up  to  the  present  moment  She  correspond- 
ed with  him  as  her  husband  till  he  left  England,  not  disclosing  her  mar- 
riage even  to  her  ov^n  family  on  account  of  his  injunctions  of  secrecy. 
Just  before  he  quitted  this  country,  he  renewed  in  his  letters  those  injunc- 
tions, but  pointed  out  to  her  a  mode  of  communicating  with  him  by  letter, 
through  the  assistance  of  Sir  Rupert  George,  the  first  Commissioner  of 
the  Transport  Board.  In  the  same  letter,  written  on  the  eve  of  his 
departure  for  the  Continent,  he  cautions  her  against  ffiving  any  belief 
*^  to  a  variety  of  reports  which  might  be  circulated  uiout  him  during 
his  absence,  for  if  she  did,  they  would  make  her  eternally  miserable. 
I  shall  not  explain,"  he  says,  <<  to  what  I  am  alluding,  but  I  know  things 
have  been  said,  and  the  moment  I  am  gone  will  be  repeated,  which 
have  no  foundation  whatever,  and  are  only  meant  for  the  ruin  of  us  both: 
once  more,  therefore,  I  entreat  you,  if  you  value  your  peace  or  happi- 
ness,, believe  no  report  about  me  whatever*'' 

No  doubt,  I  think,  can  be  entertained,  that  the  reports  to  which  he 
in  this  mysterious  language  adverts,  must  respect  some  matrimonial  con- 
nections, which  had  become  the  subjects  of  public  gossip,  and  might 
reach  her  ear.  Nothing,  however,  less  than  certain  knowledge  was  to 
satisfy  her,  according  to  his  own  injunction,  and  nothing  could,  I  think, 
be  more  calculated  to  lull  all  suspicion,  asleep  on  her  part  It  appears, 
however,  that  it  had  not  that  complete  effect,  for  Mr.  Hawkins  says, 
that  upon  the  return  of  Mr.  Dairy mple,  in  the  month  of  August  1806, 
when  he  came  to  England  privately  wiUiout  the  knowledge  of  his  father, 
or  of  this  lady,  he  then,  for  the  first  time  ^'  communicated  to  him  many 
circumstances  respecting  a  connection,  he  stated  he  had  had,  with  a  Miss 
Johanna  Gordon  at  Edinburgh,  and  expressed  his  fears  that  she  would 
be  writing  and  troubling  his  father,  upon  that  subject,  as  well  as  torment- 
ing him  the  said  John  William  Henry  Dalrymple  with  letters,  to  avoid 
which,  he  begged  him  not  to  forward  any  of  her  letters  to  him  who  was 
then  about  to  go  to  the  Continent,  and  in  order  to  enable  him  to  know 
her  hand-writing,  and  to  distinguish  her  letters  from  any  others,  he  then 
cut  off  the  superscription  from  one  of  her  letters  to  him,  which  he  then 
gave  to  the  deponent  for  that  purpose,  and  at  the  same  time  swore,  that 
if  he  did  forward  any  of  her  letters,  he  never  would  read  them;  and  he 
also  desired  and  entreated  him  to  prevent  any  of  Miss  Gordon's  letters 
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from  falling  into  the  hands  of  General  Dalrymple,  and  that  he  went  off 
again  to  the  Continent  in  the  month  of  September.''  Mr.  Hawkins  [fur- 
ther says,  ^^that  he  did  find  means  to  prevent  several  of  Miss  Gordon's 
letters  addressed  to  General  Dalrymple^  from  being  received  by  him, 
but  having  found  considerable  risque  and  difficulty  therein,  and  in  order 
to  put  a  stop  to  her  writing  any  more  letters  to  General  Dalrymple,  he 
the  deponent  did  himself  write  and  addi*ess  a  letter  to  her  at  Edinburgh, 
wherein  he  stated  that  the  letters,  which  she  had  sent  to  General  Dal- 
rymple,  had  fallen  into  his  hands  to  peruse  or  to  answer,  as  the  Creneral 
was  himself  precluded  from  taking  any  notice  of  letters  from  the  preca- 
rious state  he  was  in,  or  to  that  effect,  and  urged  the  propriety  of  her 
desisting  from  sending  any  more  letters  to  General  Dalrymple;  and  the 
deponent  having,  in  his  said  letter,  mentioned  that  he  was  in  the  confi- 
d^ce  of,  and  in  correspondence  with  Mr.  Dalrymple,  she  soon  after- 
Wards  commenced  a  correspondence  with  him  i*especting  Mr.  Dalrymple, 
and  also  sent  many  letters,  addressed  to  Mr.  Dalrymple,  to  him,  in  or- 
der to  get  them  forwarded;  but  the  deponent  havine  been  particularly 
desired  by  Mr.  Dalrymple  not  to  forward  any  such  letters  to  him,  did 
not  send  all,  but  thinks  he  did  send  one  or  two,  in  consequence  of  her 
continued  importunities;"  he  says,  *^  that  it  was  sometime  in  the  latter 
end  of  the  year  1806,  or  the  beginning  of  the  year  1807,  that  the  cor- 
respondence between  Miss  Gordon  and  himself  first  commenced;  and 
that  after  the  death  of  General  Dalrymple,  which  he  believes  happened 
in  or  about  the  spring  of  the  year  1807,  she,  in  her  correspondence  with 
him,  expressly  asserted  and  declared  to  him  her  marriage  with  Mr.  Dal- 
rymple." 

It  appears  then  that  Miss  Gordon  knew  nothing  of  Mr.  Hawkins,  ex- 
cept from  the  account  he  had  given  of  himself,  that  he  was  the  confi- 
dential agent  of  Mr.  Dalrymple,  and  therefore  she  might  naturally  have 
felt  some  hesitation  about  laying  the  whole  of  her  case  before  him,  espe- 
cially as  General  Dalrymple  was  alive,  till  whose  death  the  marriage 
was  to  remain  a  profound  secret;  but  upon  that  event  taking  place,  which 
happened  at  no  great  distance  of  time.  Miss  Gordon  instantly  asserted 
to  Mr.  Hawkins  her  marriage  with  Mr.  Dalrymple,  and  he,  wishing  to 
be  furnished  with  the  particulars,  wrote  to  her  for  the  purpose  of  obtain- 
ing them,  ^hich  she  thereupon  communicated,  and  at  the  same  time  sent 
him  a  copy  of  the  original  papers,  which,  in  the  language  of  the  law  of 
Scotland,  she  called  the  marriage  linea.'^^She  mentioned  likewise  some 
bills  which  had  been  left  unpaid  by  her  asserted  husband,  upon  which  he 
wrote  to  Mr.  Dalrymple,  he  says,  <<that  he  has  no  doubt  Mr.  Dalrym- 
ple received  the  letters,  because  he  replied  thereto  from  Berlin  or  Vien- 
na, and  caused  the  bills  to  be  regularly  discharged."  He  says,  **  that  in 
the  latter  end  of  May,  in  the  year  1808,  Mr.  Dalrymple  returned  again 
to  England." — I  ought  to  have  mentioned  that  it  appears  clearly,  tnat 
Miss  Gordon  had  been  sending  letters  to  Mr.  Hawluns,  expressive  of 
her  uneasiness  on  account  of  the  reports  which  had  prevailed  of  a  mar- 
riage about  to  be  entered  into  by  IVlr.  Dalrymple.  She  says,  in  a  letter 
to  Mr.  Hawkins,  <'  I  shall  have  no  hesitation  in  putting  my  papers  into 
the  hands  of  a  man  of  business,  and  establishing  my  rights,  as  it  is  a 
very  unpleasant  thing  to  hear  different  reports  every  day;  the  last  one 
is,  that  Mr.  Dalrymple  had  ordered  a  new  carriage  on  his  marriage  with 
a  nobleman's  daughter." 

This  description  cannot  apply  to  the  marriage  which  has  since  taken 
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place  with  Miss  Manners,  but  is  merely  some  vague  report  which  it 
seems  had  got  into  common  discourse  and  circulation.  On  the  9th  of 
May,  she  writes  to  know  whether  any  accounts  had  been  received  from 
Mr.  Dalrymple,  and  says,  "  Any  real  friend  of  Mr.  Dalrymple's  ought 
to  caution  him  against  forming  any  new  engagement;"  and  she  protests 
most  strongly  against  his  entering  into  a  matrimonial  connection  with 
another  woman.  In  the  end  of  that  very  month  of  May,  Mr.  Dalrym- 
pie  came  home,  having  been  at  different  places  on  the  continent;  he 
went  down  to  Mr.  Hawkins's  house  at  Findon,  where  having  met  him, 
they  conversed  together  upon  Mr.  Dalrymple's  affairs,  and  particularly 
upon  his  marriage  with  Miss  Gordon,  and  on  that  occasion,  Mr.  Haw* 
kins  having  at  this  time  no  doubt  left  upon  his  mind  of  the  marriage, 
and  fearing  from  the  manner  and  conduct  of  Mr.  Dalrymple,  that  he 
had  it  in  contemplation  to  marry  Miss  Manners,  the  sister  of  the  Duchess 
of  St  Alban's,  he  cautioned  him  in  the  most  anxious  manner  against 
taking  such  a  step,  and  in  the  strongest  language  which  he  was  able  to 
express,  described  the  mischiefs  which  would  result  from  such  a  measure^ 
both  to  himself  and  the  lady,  and  the  difficulties  in  which  their  respec-^ 
tive  families  might  be  involved,  owing  to  Mr.  Dalrymple's  previous 
marriage. 

Mr.  Hawkins  thought,  at  the  time,  that  those  admonitions  had  had 
the  good  effect  of  deterring  him  from  the  intention  of  marrying  Miss 
Manners,  though  he  mentions  a  circumstance  which  bears  a  very  different 
complexion,  viz.  that  Mr.  Dalrymple  took  from  him,  almost  by  force, 
some  of  Miss  Gordon's  letters,  and  particularly  those  annexed  to  the  al- 
legation. He  says,  ^Uhat  Mr.  Dalrymple  took  them  under  pretence  of 
showing  tliem  to  Lord  Stair,  and  seemed  by  his  manner  and  expressions  . 
to  consider  that  he  had  thereby  possessed  himself  of  the  means  of  show- 
ing that  Johanna  Dalrymple  was  not  his  wife.''  It  was  about  the  end 
of  the  month  of  May,  that  Mr.  Hawkins  and  Mr.  Dalrymple  held  this 
conversation  at  Findon,  and  upon  the  2d  of  the  following  month,  Mr. 
Dalrymple  was  married  to  Miss  Manners,  before  it  was  possible  that 
Miss  Gordon  could  know  the  fact  of  his  arrival  in  England.  Upon  her 
knowledge  of  the  marriage,  she  immediately  proceeds  to  call  in  the  aid 
of  the  law.  I  profess  I  do  not  see  what  a  woman  .could  with  propriety 
have  done  more  to  establish  her  marriage  rights;  Mr.  Dalrymple  was  all 
the  time  abroad,  and  the  place  of  his  residence  perfectly  unknown  to 
her;  no  process  could  operate  upon  him  from  the  Courts,  either  of  Scot- 
land or  England,  nor  was  he  amenable  in  any  manner  whatever  to  the 
laws  of  either  country. 

She  did  all  she  could  do  under  the  obligations  of  secrecy,  which  he 
had  imposed  upon  her,  by  entering  her  private  protest  against  his  form- 
ing any  new  connection;  she  appears  to  me  to  have  satisfied  the  whole 
demands  of  that  duty,  which  such  circumstances  imposed  upon  her;  and 
I  must  say,  that  if  an  innocent  lady  has  been  betrayed  into  a  marriage, 
which  conveys  to  her  neither  the  character  nor  rights  of  a  wife,  I  can- 
not, upon  any  evidence  which  has  been  produced,  think  that  the  con- 
duct of  Miss  Gordon  is  chargeable  either  legally  or  morally,  with  hav- 
ing contributed  to  so  disastrous  an  event 

Liittle  now  remains  for  me,  but  to  pronounce  the  formal  sentence  of 
the  Court,  and  it  is  impossible  to  conceal  from  my  own  observation  the 
distress  which  that  sentence  may  eventually  inflict  upon  one,  or  perhaps 
more  individuals;  but  the  Court  must  discharge  its  public  duty,  how- 
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ever  painful  to  the  feelings  of  others,  and  possibly  to  its  own;  and  think 
I  discharge  that  duty  in  pronouncing,  that  Miss  Gordon  is  the  legal  wife 
of  John  William  Henry  Dalrymple  Esq.  and  that  he,  in  obedience  to 
the  law,  is  bound  to  receive  her  home  in  that  character,  and  to  treat  her 
with  conjugal  affection,  and  to  certify  to  this  Court  that  he  has  so  done, 
by  the  first  Session  of  the  next  Term,  (a) 

(a)  From  this  decree  an  appeal  was  alleged  and  prosecuted  to  the  Court  of  Arches. 
In  the  course  of  those  proceedings  an  intervention  was  given  for  Laura  Dalrymple— de- 
scribed as  wife  of  John  William  Henry  Dalrymple  Esq.  the  Appellant  in  the  cause.  On 
the  3d  Session  of  Mich.  Term,  viz.  18th  of  November  1811,  an  allegation  was  asserted 
on  her  behalf,  and  the  Judge  assigned  to  hear,  on  the  admission  thereof,  on  the  by-day. 
On  that  day,  viz.  4th  of  December,  her  Proctor  prayed  the  asugnation  to  be  continued, 
which  was  opposed;  and  the  Judge  concluded  the  cause,  and  assigned  the  same  for 
sentence  on  the  next  court  day.  On  the  first  Sess.  Hil.  Ter.  viz.  January  1812,  her 
Proctor  alleged  the  cause  to  have  been  appealed:  and  the  appeal  was  accordingly  pro- 
secuted to  the  High  Court  of  Delegates,  wnere  the  grievance  complained  of  was,  **that 
the  Judge  of  the  Court  of  Arches  had  rejected  the  prayer,  of  the  said  Laura  Dalrymple, 
for  time  to  be  allowed  for  the  admisuon  of  an  allegation  on  her  behalf."  Time  was  al- 
lowed by  the  Court  of  Delegates— And  the  cause  there  being  retained,  her  allegation 
was  g^ven  in,  and  opposed,  and  ultimately  rejected.  The  cause  was  afterwards  heard 
upon  the  merits:  and  on  the  19th  of  January  181^^  the  sentence  of  the  Consistory  Court 
was  affirmed. 


The  Office  of  the  Judge  promoted  by  COX  v.  GOODDAY.— p.  138. 

Offence  [brawling]  under  the  st.  5  and  6  E.  6.  c.  4.  as  charged  against  the  Clergyman, 
for  words  spoken  during  Divine  Service. — Defence — that  they  were  justifiable  as  re- 
proof—not sustuned* 


POUGET  V.  TOMKINS,  falsely  calling  herself  POUGET.— p.  142.  3%^^^iS^ 

[S.  C.  1  Flul.  Rep.  499. 1  Eng.  Eccl.  Rep.  161.]  I  ix, 

NoUity  of  marriage,  by  reason  of  fake  and  imperfect  publication  of  banns.    Omission  of 
one  Chzistian  name,  which  had  been  the  name  most  commonly  used— /itoA  , 


HARRIS  V.  HARRIS— p.  148. 

[See  the  Report,  1  Eng.  Eccl.  Rep.  304.] 
Divofce  by  reason  of  cruelty,  on  words  of  menace  accompanied  by  violence^  &c.  ^^  ^ ' 

WARING  V.  WARING.— p.  153. 

[See  the  Report,  1  Eng.  Eccl.  Ifep.  210.] 

Suit  of  Diyoice  brought  by  the  wife,  for  cmeky — Justification,  from  the  conduct  of  the   ^>  0  * 

wife  sustained.  ^ 
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?/^.  Z  J  ^  PARNELL  V.  PARNELL.— p.  169. 

[See  the  Report,  1  Eng.  Eccl.  Rep.  220.] 

Committee  of  a  lunatic  competent  to  institnte  a  suit  of  diTorce^  by  reason  of  the  adul- 

tety  of  the  wife»  on  behalf  of  the  lunatic. 


DAYS,  falsely  called  JARVIS,  v.  JARVIS.— p.  172. 

Nulfity  of  marriage  by  Hceneey  by  reason  of  minority  and  want  of  consent  [of  the  parent,] 

sustained. 


EWING,  falsely  caUed  WHEATLEY,  v.  WHEATLEY.— p.  175. 

Nullity  of  marriage,  by  rmon  of  fraud  and  aUeraiUm  tfHemee^  not  sustained. 


SEARLE  V.  PRICE,  falsely  called  SEARLE.— p.  187. 

Suit  of  nullity  of  marriage,  by  reason  of  a  former  marriage,  sustained. — Strict  proof  re- 
quired of  the  identity  of  the  parties. 

This  was  a  suit  instituted  by  Edward  BlakeinoreSearIe,^f  the  parish 
of  St  Peter,  Cornhill,  against  Sarah,  his  wife,  to  annul  his  marriage 
with  her,  on  the  ground  of  a  former  marriage,  alleged  to  have  taken 
place  between  her  and  one  Charles  Price,  who  was  living  at  the  time  of 
the  latter  marriage. 

On  the  part  of  Mrs.  Searle,  Dr.  Bumaby  and  Dr.  Jennet  contended, 
that  there  was  not  sufficient  proof(a)  to  identify  the  parties  to  the  se- 
cond marriage,  as  being  the  actual  parties  in  the  present  cause;  that  the 
mere  belief  of  that  fact,  expressed  by  two  witnesses  present  at  the  latter 
marriage,  undeduced  from  any  fact  stated  by  them  to  warrant  such  a 
belief,  was  insufficient;  that  the  admissions  or  acknowledgments  of  the 
party  herself  could  not,  even  if  more  consistent  with  each  other  than 
they  actually  were,  be  admitted  to  supply  that  deficiency,  or  furnish,  in 
any  way,  grounds  for  a  sentence  in  a  case  of  this  nature. 

On  the  other  side,  Dr.   Stoddart  and  Dr.  Lushington  submitted — 

(a)  On  the  opening  of  the  case,  the  counsel  for  lifrs.  Searle  took  an  objection  to  the 
reading  of  the  eridence  of  Price,  the  alleged  first  husband,  on  the  ground  that  it  was  a 
receired  principle  of  law,  that  a  husband  and  wife  cannot-  be  witnesses  either  for  or 
against  eac^  otheri  a  principle  resting  on  the  consideration,  tiiat  their  evidence,  if  in 
each  other's  favour,  was  open  to  the  presumption  of  an  undue  bias,  and  if  of  an  adverse 
character,  might  lead  to  dissentions  in  famihes,  which  it  was  the  policy  of  the  lai|f  to 
discourage  and  repress.  To  this  it  was  replied*  that  it  was  not  competent  to  the  wife 
to  take  wis  objection,  or  she  would  thereby  admit  the  principal  fact  in  question,  and 
convict  herself  of  an  act  of  bigamy;  and  that  as  to  the  evidence  of  the  husband,  it  would 
not  tend  to  aflTect  any  interest  under  his  relation  to  his  wife,  or  to  exonerate  himself  from 
any  responsibility,  but  rather  to  onerate  himself  with  Uie  obligations  attending  the 
character  of  husband. 

The  Court  permitted  the  evidence  to  be  read,  de  bene  esse,  reserving  the  point  for 
more  formal  aivument,  in  the  event  of  the  case  appearing  to  depend,  in  any  material 
degree,  upon  tne  evidence  objected  to. 
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that  the  belief  of  identity^  expressed  by  the  two  witnesses  to  the  second 
marriage,  was  sufficiently  supported  by  the  nature  of  the  confrontation; 
that  the  party  was  cited  to  be  confronted  as  the  party  in  the  cause;  that 
she  appeared,  in  obedience  to  the  mandate  of  the  Court,  in  that  charac- 
ter, and  the  general  conduct  of  the  suit  in  her  name,  and  on  her  behalf, 
confirmed  the  fact  If,  however,  the  Court  should  still  hesitate  on  this 
^  point,  they  hoped  it  would,  for  its  own  satisfaction,  extend  to  them  the 
indulgence  of  rescinding  the  conclusion  of  the  cause,  to  enable  them  to 
confront  the  party  with  other  witnesses,  in  support  of  the  identity. 

JtmOMENT. 

Sir  William  Scott. 

In  this  case  it  is  sufficiently  established,  that  a  Charles  Price  was  mar- 
ried,  on  the  20th  of  December  1783,  to  a  Sarah  Pollard,  and  that  a  Sa- 
rah Price  was  married  on  the  28th  of  February  1811,  to  Edward  Blake- 
more  Searle,  at  which  time  the  Charles  Price,  first  married,  was  living. 
The  only  question  therefore  is,  whether  the  Sarah  Pollard,  who  was 
married  to  Price,  is  the  Sarah  Price  who  was  married  to  Searle;  whether, 
in  fact,  the  identity,  as  to  the  second  marriage,  is  proved  in  a  way  satis- 
factory to  the  Court 

In  all  cases  where  a  dissolution  of  marriage  is  the  object  of  the  suit,  it 
is  the  especial  duty  of  the  JCourt,  to  guard  against  imposition:  where  an 
existing  marriage  is  proved,  it  is  not  to  be  exposed  to  the  danger  of  be- 
ing set  aside  by  any  species  of  collusion;  and  should  only  be  brought 
into  question  upon  the  most  undisputed  proofs.  It  greatly  concerns  the 
interests  of  families,  that  the  marriage  contract  should  be  preserved  in- 
violate. Experience  of  the  world  plainly  shows,  that  married  persons 
are  often  but  too  ready  to  seek  a  release  from  the  nuptial  chain,  and  too 
little  scrupulous  of  the  means  of  efiecting  it  For  this  purpose  a  false 
case  n>ight  be  established  before  the  Coijurt,  whose  utmost  vigilance  is 
therefj)re  requisite,  that  the  truth  should  be  established,  independent  of 
the  confessions  of  the  parties.  In  cases  of  adultery,  no  confession  of  the 
fact  can  be  admitted  alone,  and,  in  cases  of  this  description,  it  is  the 
^more  necessary  to  guard  against  the  imposition  of  making  false  acknow* 
ledements  to  obtain  a  separation.  A  married  person  may  afterwards 
wisn  the  marriage  avoided;  for  this  purpose  a  former  marriage  might  be 
propounded  by  the  one  party  and  admitted  by  the  other;  but  the  Court 
could  not  rely  on  declarations  thus  made,  and  that  too  not  on  oath,  in 
furtherance  of  the  common  purpose.  They  might  go  further;  by  sub- 
stituting false  partiesj^  who  might  admit  themselves  to  be  parties  in  the 
cause,  when  they  were  not,  and  various  impositions  of  this  nature  might 
be  resorted  to,  to  destroy  the  rights  of  the  real  parties.  Even  a  decree 
of  confrontation  would  not  protect  the  Court  in  such  a  case,  as  the  real 
parties  might  be  unknown  to  the  officers  of  the  Court,  unknown  to  the 
practisers,  and  certainly  unknown  to  the  Court  itself;  so  that,  in  this 
way,  a  real  marriage  might  be  set  aside,  without  the  least  knowledge  on 
the  part  of  those  interested  in  it  It  is,  therefore,  a  clear  rule,  and  a  rule, 
founded  on  the  necessity  of  the  case,  that  the  identity  must  be  proved, 
by  other  testimony  than  that  of  the  parties  themselves;  it  must  be  proved 
by  witnesses,  who  can  speak  to  the  facts  from  their  own  personal  know-' 
ledge.     What  could  have  been  more  easy  in  the  present  case,  than  for  a 

Eerson  to  have  appeared  to  the  decree  of  confrontation^^nd  have  ac* 
nowledged  herself  the  party  in  the  cause?     It  is  therefore  necessary, 
that  the  party  should  be  produced  to  witnesses,  who  have  known  her  in 
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both  characters,  or  to  one  witness,  at  least,  who  may  hare  known  her  in 
each ;  why  this  was  not  done  in  the  present  case  is  a  circumstance,  perhaps, 
not  easily  explained,  however  much  it  may  be  lamented,  on  account  of 
the  inconvenience  that  has  been  occasioned  by  it 

The  Court  cannot  but  remark,  that  the  result  of  the  evidence  on  the 
present  case,  compared  with  the  principles  that  it  has  thus  briefly  laid 
down,  appears  liable  to  much  objection.  Mr.  Phippen,  the  witness  to 
the  second  marriage,  speaks  only  to  his  belief  of  the  identity;  on  what 
he  grounds  such  a  belief  does  not  appear,  as  he  states  no  antecedent 
facts  within  his  knowledge,  from  which  the  Court  can  judge  of  its  accu- 
racy. On  the  decree  of  confrontation,  the  ^evidence  adduced  is  that  of 
two  witnesses,  who  knew  the  party  as  Mrs.  Price,  and  who  prove,  that 
she  then  acknowledged  herself  to  be  the  party  in  the  cause;  so  that  this 
part  of  the  case  rests  only  on  that  acknowledgment,  and  that  is  insuffi- 
cient A  decree  of  confrontation  is  an  assistance  to  the  proof,  only  to 
be  applied  for  on  special  grounds,  and  yet  this  is  all  that  has  been  done 
upon  it  in  the  present  case.  The  othfer  evidence,  that  of  the  admissions 
of  the  party  in  conversation,  resolves  itself  into  the  same  point,  as,  if 
the  Court  relies  on  that,  it  will  pronounce  a  sentence  upon  the  mere  con- 
fession of  parties. 

Under  these  circumstances,  it  is  impossible  that  the  Court  can  come 
to  the  conclusion,  that  there  is  sufficient  evidence  to  satisfy  the  strict  de- 
mands of  the  law,  in  a  case  like  the  present  If  any  case,  however,  can 
be  produced  where  a  party,  after  having  had  the  benefit  of  one  decree 
of  confrontation^  has  afterwards  received  the  indulgence  of  anouker, 
(of  the  existence  of  which  the  Court  much  doubts,)  it  will  yield,  though 
not  without  reluctance,  to  the  application  now  made.  If,  however,  no 
such  case  can  be  produced  by  the  next  Court  day,  it  will  then  pronounce 
for  a  failure  of  proof,  and  dismiss  the  suit 


On  a  subsequent  day,  it  was  shown  to  the  Court  that  three  of  the 
former  witnesses  had  been  re-examined,  with  the  addition  of  one  new 
witness;  that  two  of  them  deposed  to  the  first  marriage,  and  the  othec 
two  to  the  second;  that  they  had  all  had  an  opportunity  of  seeing  the 
wife,  upon  the  occasion  of  her  being  examined  at  the  police  office^ 
Queen-Square,  upon  a  charge  of  bigamy,  and  that  they  all  concurred 
now  in  identifying  her. 

JuBaMENT. 

Sir  William  Scott. 

The  Court  was  certainly  of  opinion,  at  the  former  hearing  of  the 
cause,  that  there  was  a  material  defect  as  to  the  identity  of  the  party  pro- 
ceeded against  The  indulgence  of  a  decree  of  confrontation  had  been 
sranted,  but  the  result  was  not  such  as  the  Court  was  entitled  to  expect 
It  was  necessary  that  the  wife  should  have  been  confronted  with  a  wit- 
ness who  knew  her  in  both  characters,  or  with  two  or  more  at  the  same 
time,  who  could  separately  identify  her  in  each. 

The  acknowledgment,  however,  by  the  party  produced,  that  she  was 
the  party  in  the  cause,  seemed  to  have  been  too  much  relied  on.  Ac- 
knowledgment, indeed,  is  a  term,  in  such  a  case,  improperly  applied, 
as  it  is  no  acknowledgment  at  all,  unless  the  party  is  otherwise  proved 
to  be  the  party  in  the  cause;  and,  withbut  such  proof,  the  acknowledg- 
ment is  open  to  the  suspicion  of  having  been  coUusively  made,  and  by 
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another  than  the  real  party.  The  person,  however,  has  now  been  seen 
by  the  witnesses,  not  indeed  under  a  decree  of  confrontatiorij  but  under 
a  confrontation  otherwise  effected,  and  the  defect  is  supplied  to  the  sa- 
tisfaction t>f  the  Court  It  is  proved  that  the  party  thus  cor{fronted,  is 
the  person  with  respect  to  whom  both  the  marriages  are  proved;  the 
witnesses  connect  her  with  each,  making  a  complete  chain  of  evidence 
that  she  is  one  and  the  same  person.  The  Court  then  is  of  opinion,  that 
the  proof  is  now  complete  in  all  respects,  and  it  has  no  longer  any  hesi- 
tation in  signing  the  sentence  of  nullity  accordingly. 


FIELDER  V.  SMITH  otherwise  NELSON,  falsely  called  FIELDER. 

p.  193. 

Nullityy  by  rea$on  of  the  want  of  due  consent:  the  mother,  who  had  given  consent, 
being  alleged  to  be  the  natural  mother, — ^Evidence  on  that  point,  how  considered,— 
not  iuffidenti  party  dismissed. 


BRISCO  V.  BRISCO.— p.  199. 

Alimonjr,  pending  suit  of  dirorce,  proportion,  according  to  circumstances,  SOOiL  given 

in  addition  to  separate  income. 


^f^  a  //J-  WILSON  V.  WILSON ^p.  203.  *  i^.^^y^ 

J    '  - 

Costs  of  the  wife,  having  a  sufficient  independent  income,  not  allowed  to  be  taxed, 

against  the  husband,  during  the  proceedings. 


MEDDO  WCROFT  v.  GREGORY,  falsely  calling  herself  MEDDOW 

CROFT.— p.  207. 

Nullity  of  marriage,  by  banns^  by  reason  of  minority  and  want  of  consent  of  the  father. 

On  the  suit  of  the  fiither,  sustained. 


,7^^'^^ 


WYATT,  falsely  called  HENRY  v.  HENRY.— p.  215. 

Nullity  of  marriage,  by  a  publication  of  banns  in  a  false  name,  sustained. — ^Nature  of 

proof  required  as  to  idenUiy. 


BURGESS  V.  BURGESS 223. 

Divorce,  by  reason  of  adultery;  Proof,— confession  of  the  particeps  criminis,  as  con- 
nected with  the  act  of  the  wife,  admitted. 

This  was  a  cause  of  restitution  of  conjugal  rights,  instituted  by  Mrs. 


A-^- 
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Burgess,  in  which  an  allegation  was  given,  on  the  part  of  Mr.  Burgess, 
pleading  the  adultery  of  the  wife,  and  praying  divorce  on  that  ground. 

Judgment. 

Sir  William  Scott. 

This  suit  commenced  by  a  citation  on  the  part  of  the .  wife.  The 
prayer  of  Mrs.  Burgess  is  met  by  an  allegation  on  the  part  of  the  hus- 
band, pleading  facts  of  adultery,  and,  on  that  ground,  praying  the  legal 
remedy  of  divorce.  A  responsive  allegation  has  been  given  in  by  Ui« 
wife:  witnesses  have  been  examined  on  both  pleas;  and,  upon  their  evi- 
dence, the  case  now  comes  on  for  hearing. 

It  is  proper  that  I  should  consider,  in  the  first  place,  the  proofs  of  the 
charge  against  the  wife;  because  if  that  is  sufficiently  proved,  it  will  ex- 
clude her  prayer  for  a  restitution  of  conjugal  rights;  and  if  it  is  not 
proved,  it  will  exclude  his  prayer  for  a  divorce,  and  he  will  still  lie  un- 
der the  necessity  of  cohabitation  with  her. 

The  marriage  is  admitted  and  proved  on  both  sides,  it  took  place  at 
Lambeth  in  the  month  of  August  1802,  and  the  parties  lived  together 
from  that  time  until  January  1812,  and  had  several  children.  It  appears, 
that  Mr.  Lane,  a  young  gentleman,  was  introduced  into  this  family  about 
the  latter  end  of  the  year  1813,  or  the  beginning  of  1814;  that  until  that 
time  the  husband  and  wife  had  lived  in  a  sufficient  degree  of  amity.  He 
was  an  affectionate  husband,  and  fond  of  seeing  his  wife  admired;  and 
she  met  his  affection  with  no  return  of  unkindness  on  her  part;  their 
harmony  was  uninterrupted,  notwithstanding  differences  which  had  oc- 
curred with  respect  to  the  settlement  of  some  family  property;  and  it 
does  not  appear  to  have  been  affected  by  any  waywardness  of  disposi- 
tioi^  on  her  part  There  was  no  ground  to  complain  of  any  want  of  at- 
tachment on  the  part  of  the  husband:  If  any  thing  was  to  be  observed, 
he  might  be  said  to  have  entertained  a  blind  confidence  in  her,  unsuspi- 
cious of  those  consequences,  which  might  have  been  anticipated  by  a 
>^  man  of  greater  caution.  In  short,  nothing  materially  affected  their  do- 
mestic peace,  until  Mr.  Lane  was  introduced  into  the  family;  caressed 
and  courted  by  the  husband,  and  unhappily  by  the  wife  also,  if  the  facts 
charged  are  true. 

In  September  1814,  Mr.  and  Mrs.  Burgess,  with  their  two  ohildren, 
went  on  a  visit  to  the  Rev.  Mr.  Lloyd,  a  friend  of  theirs,  at  his  living, 
in  Northamptonshire.  Mr.  Lane  accompanied  them.  The  visit  ap- 
pears to  have  lasted  about  a  fortnight,  and,  during  that  time,  Mrs.  Bur- 
gess's conduct  to  Mr.  Lane  attracted  Mr.  Lloyd's  observation:  he  says, 
<' that  he  observed  Mr.  Lane  was  very  attentive' to  her,  and  that  she 
appeared  desirous  of  attracting  and  engrossing  his  attention;  that  she  was 
always  desirous  of  sitting  next  to  him  at  table,  and  on  various  other  oc- 
casions, either  in  the  carriage  or  on  the  barouche  box;  but  that  he  never 
saw  any  thing  in  her  conduct  that  approached  to  indecent  familiarity, 
nor  were  any  liberties  taken  in  his  presence,  but  she  showed  a  partiality 
to  his  society;  that,  on  one  occasion  in  particular,  when  they  were  all 
on  a  fishing  party,  Mrs.  Burgess  separated  herself  from  the  rest  of  the 
party  to  return  with  Mr.  Lane  to  a  spot,  which  they  had  left,  at  a  dis- 
tance of  more  than  half  a  mile  from  where  they  then  were,  contrary  to 
Mr.  Lloyd's  expressed  wish." 

In  November  of  the  same  year,  Mr.  Lane,  the  father  of  this  young 
znan,  at  the  request  of  his  son,  and  as  an  acknowledgment  of  their  civili- 
ties to  him,  gave  them  an  invitation  to  pass  a  few  days  at  his  house  at 
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Levton.  During  this  virit,  Mr.  Lane  obienred  the  conduct  of  hifl  son 
and  Mrs.  Burgess  towards  each  odier;  and  though  he  did  not  see  any 
personal  liberties  taken,  yet  there  was  generally  such  a  particular  and 
improper  familiarity  in  their  behaviour  towards  each  other,  as  gave  him 
great  uneasiness,  and  induced  him  to  remonstrate  with  his  son,  very 
strongly,  on  the  impropriety  of  their  mutual  conduct. 

It  is  objected,  on  the  part  of  the  lady,  that  all  this  passed  in  the  pre« 
sence  of  the  husband,  or  within  the  scope  of  his  observation,  and  it  is 
asked  why  did  he  not  take  notice  of  it?  Undoubtedly  it  would  have 
been  more  prudent  in  him  to  have  so  done;  for  such  marked  attentions, 
arid  sucjh  acts,  as  sitting  almost  in  Mrs.  Burgess's  lap,  were,  to  say  the 
least  of  them,  very  unseemly,  and  such  as  are  not  at  all  usual,  in  persons 
of  a  class  of  life  above  the  lower  orders;  but  sometimes  a  husband's  fond- 
ness renders  him  as  blind  to  his  wife's  faults  as  to  his  own;  and  if  that 
was  not  the  case  here,  where  was  the  proof  that  Mr.  Burgess  did  not 
remonstrate?  A  man  does  not  usually  eo  upon  the  house-tops  to  reprove 
an  impropriety  of  conduct  in  his  wi£^;  such  remonstrances  are  more 
usually  confined  to  hours  of  privacy;,  and  it  does  not  appear,  that  Mr. 
Burgess  had  not  availed  himself  of  some  such  opportunity;  for  the  cir- 
cumstance of  his  wife's  not  desisting  from  that  course  of  behaviour,  was 
no  proof  that  no  remonstrance  had  been  made;  as  it  is  pretty  evident, 
from  many  circumstanies  in  the  case,  that  it  was  not  amongst  this  lady's 
peculiarities,  that  she  had  not  a  will  of  her  own.  It  has  b«en  said  also, 
why  did  not  Mr.  Burgess  forbear  Mr.  Lane's  company?  It  would,  cer- 
tainly, have  been  better  if  he  had;  but  his  not  doin^  so,  furnishes  no 
very  serious  inferenee  against  him,  as  he,  perhaps,  did  not  think  there 
was  any  thing  really  culpable  in  what  was  passing. 

The  criminal  licence  that  arose  out  of  this  attachment  was,  during  a 
visit  of  the  parties  at  Ryes,  the  seat  of  Mr.  Chamberlayne,  in  Hertford- 
shire, where  they  all  wenl^  for  a  few  days,  at  Christmas  1814;  here  af- 
fairs assumed  a  more  serious  aspect  still,  and  it  is  here  that  a  charge  of 
adultery  is  made,  and  made  for  the  first  time;  for  no  part  of  the  evidence 
refers  to  such  a  change  elsewhere.  It  was  confined  within  the  limits  of 
this  visit,  between  the  23d  and  29ih  of  December,  and  within  this  time 
it  must  have  occurred,  or  not  at  all. 

In  considerifig  the  legal  effect  of  this  evidence,  I  must  proceed  on  the 
established  doctrine  of  this  Court,  as  it  has  been  laid  down  in  various 
cases;  that  it  is  not  necessary  to  prove  the  iact  of  adultery,  at  any  cer- 
tain time,  or  place,  modo  et  forma,  loco  et  tempore.  It  will  be  suffi- 
cient, if  tiie  Court  can  infer  that  conclusion,  as  it  has  often  done  between 
persons  living  in  the  same  house,  though  not  seen  in  the  same  bed,  or 
m  any  equivocal  situation.  To  prevent,  however,  the  possibility  ef  be- 
ing misled  by  equivocal  appearances,  the  Court  will  always  travel  to  this 
conclusion  with  every  necessary  caution;  whilst,  on  the  other  hand,  it 
will  be  careful  not  to  suffer  the  object  of  the  law  to  be  eluded,  by  any 
combination  of  parties,  to  keep  without  the  reach  of  direct  and  positive 
proof.  If,  then,  jmiof  of  a  specific  act  is  not  necessary,  it  is  equally  un- 
necessary that  a  confession,  if  confession  there  be,  should  apply  to  a  par- 
ticular time  and  place.  The  confession,  if  general,  will  apply  to  all 
times  and  places  at  which  it  might  appear  probable,  in  proof,  that  the 
fact  might  have  taken  place.  Another  principle  is  equally  clear,  that 
confession  akme  cannot  be  received;  so  says  the  Canon  (Canon  105); 
fm*,  wittout  this  restriction,  there  would  be  no  check  upon  the  collusion, 
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and  imposition,  that  might  lie  practised  on  the  Court  Here,  howeyev^ 
there  is  no  such  danger:  the  suit  commenced,  in  the  first  instance,  for  a 
restitution  of  conjugal  rights,  and  the  confessions  are  strongly  opposed 
to  such  a  claim.  They  appear  confessions  wrung  from  a  heart  against 
its  inclination,  and  though  I  will  not  say,  that  they  are  not  within  the 
general  rule,  they  do  not  fall  within  the  particular  scope  of  it  Under 
these  observations,  I  shall  proceed  to  consider  the  effect  of  the  evidence 
as  to  adultery. 

It  is  deposed  by  Mr.  Staines  Brocket  Chamberlayne,  ^^  that,  during 
the  time  Mrs.  Burgess  and  Mr.  Lane  were  at  Ryes,  they  took  every 
opportunity  of  being  alone  together;  that,  in  the  evening,  when  the  fa- 
mily were  assembled  in  the  drawing-room,  they  used  to  go  together  to 
the  piano-forte,  where  she  used  to  play  and  sing  to  him;  that,  on  the 
first  evening  when  they,  did  this,  some  others  of  the  family  went  to  pay 
her  the  civility  of  standing  by  her;  that  this  was  evidently  not  agreea- 
ble to  her,  she  was  disconcerted  by  it,  in  consequence  of  which,  they 
were  on  the  tobsequent  evenings  left  to  themselves:  that  it  was  also 
Mrs.  Burgess's  custom,  when  any  of  the  other  ladies  sat  down  to  the 
instrument,  to  move  away  immediately  to  another  part  of  the  room; 
that  she  was  followed  by  Mr.  Lane,  who  was  always  in  attendance  upon 
her;  and  that  she  appeared  better  pleased  to  be  engaged  in  conversation 
with  him  alone,  than  to  join  any  other  of  the  family. ''  It  appears  also, 
that  they  both  left  the  room  in  the  evening:  there  are  other  members  of 
this  family,  who  say  ^<  that  they  courted  each  other's  society,  and  paid 
a  degree  of  attention  to  each  other  which  was  remarkable,  and  to  such  a 
degree  as  to  be  wanting  in  attention  and  civility  to  the  rest  of  the  com- 
pany." Mr.  Chamberlayne  deposes  still  more  strongly — ^Hhat  they 
sat  very  close  to  each  other  continually;  too  close  a  great  deal;  and  that 
he  remarked  it  to  them  in  a  friendly  and  jocose  manner;  that  Mr.  Lane 
was  sometimes  sitting  almost  in  Mr.  Burgess's  lap,  when  the  witness 
told  him  <  he  gave  her  no  room  to  move;'  to  which  she  replied,  <  that 
she  had  room  enough.'  " 

These  statements,  taken  together,  are  sufficient  to  establish  a  high  and 
undue  degree  of  familiarity,  between  these  parties.  It  has  been  argued, 
that  one  was  an  isolated  and  detached  fact;  that  another  was  so  like- 
wise; and  that  none  of  them  led  to  a  conclusion  of  crime;  but  this  is  not 
the  proper  way  to  consider  such  evidence:  the  facts  are  not  to  be  taken 
separately  only,  but  in  conjunction;  they  mutually  interpret  each  other; 
their  constant  repetition  gives  them  a  determinate  character;  and  such 
habits  continuing  to  be  persevered  in  in  public,  it  is  to  be  inferred,  that  the 
parties  would  go  greater  lengths,  if  opportunities  of  privacy  occurred. 
Such  gross  indecorums,  and  improper  familiarities,  with  opportunities  of 
privacy,  advance  to  the  footing  of  proximate  acts;  and  if  the  privacy  be 
shown  to  be  frequent,  the  Court  will  infer  the  commission  of  crime.  Nor  is 
evidence  of  this  sort  wanting.  The  parties  met  together,  apparently  by 
agreement,  in  the  breakfast-room,  before  the  rest  of  the  company  were 
assembled.  Mr.  Chamberlayne  speaks  to  this  part  of  the  history, "that 
he  us^d  to  joke  with  them,  as  being  early  risers;"  and  though  this  place 
might  be  too  public  for  any  criminal  act,  it  was  not  so  for  assignations 
and  a]^ointments.  After  dinner,  ahe  withdraws  from  the  ladies,  and 
Ae  leaves  the  gentlemen.  Her  pretence  was,  that  she  might  superintend 
the  putting  of  her  youngest  child  to  bed:  she  does  not  return  to  the  la- 
dies^ nor  be  to  the  geoUemen.     Their  absence  is  shown  to  have  been 
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habitual,  and  that  they  retired  about  the  same  time*  Circumstances, 
such  as  these,  connected  with  the  proof  of  previous  intimacy,  must  be 
considered  as  laying  a  strong  ground  of  probability,  that  they  met,  at 
such  times,  in  private  interviews. 

There  are,  however,  one  or  two  facts  which  require  still  more  partic- 
ular observation.  It  was  the  intention  ofthe  family  to  be  present  at  a  ball  at 
Hertford,  on  Tuesday  the  37th  of  December;  but  that  intentioii  was  after- 
wards abandoned.  Mr.  Chamberlayne,  junior,  after  the  idea  of  the  ball  had 
been  given  up,  went  out  into  the  garden,  about  an  hour  and  a  half  before 
dinner,  and  before  the  family  had  retired  to  dress,  when  he  observed  ^e 
curtains  of  Mr.  Lane's  room  drawn — this  attracted  his  notice;  upon 
which  he  went  into  the  drawing-room,  where  several  of  the  ladies  then 
were,  but  not  Mrs.  Burgess:  it  is  proved  also,  that  she  was  not  in  her 
own  room  at  that  time.  There  is  another  circumstance  also  deposed  to 
— ^'that  Mr.  Lane,  having  torn  his  hunting-coat,  and  it  having  been  but 
indifferently  mended,  spoke  of  getting  Mrs.  Burgess's  maid  to  mend  it 
better;  that,  in  the  evening,  after  the  gentlemen  were  assembled  in  the 
drawing-room,  tea  being  over,  and  a  card-table  about  being  set  out,  Mr. 
Lane  left  thQ  room,  saying,  he  WQiild  go  and  see  if  he  could  get  his  coat 
mended  a  little  better;  that,  when  he  was  gon^,  Mr.  Burgess  asked  his 
wife  to  sit  down  to  cards,  which  she  declined;  that  he  pressed  her  to 
play  that  evening,  saying,  he  wished  to  talk  to  Mr.  Chamberlayne,  but 
she  refused;  and  presently  afterwards,  Mr.  Burgess  having  said,  if  she 
would  not,  he  must,  she  left  the  room.  She  returned  in  a  few  minutes, 
popped  her  head  in,  and  said,  <  So  you  have  sat  down,'  appearing  to  ad- 
dress her  husband;  and  then  coming  to  the  table,  she  asked,  how  far 
they  had  got?  and  nothing  being  .scored  on  either  side,  as  tiiey  were 
then  playing  the  first  deal,  she  said,  <0h,  you  have  just  begun,'  and 
again  left  the  room;  that  neither  she  or  Mr.  Lane  returned  for  as  much 
as  an  hour;  that  when  they  did  return,  they  appeared  much  flurried  and 
agitated;  she  sat  down  to  the  instrument, and  sang  in  a  hurried  manner; 
her  neck  was  very  red,  she  was  a  good  deal  heated,  and  so  was  Mr. 
Lane,  all  of  which  attracted  the  deponent's  attention  so  much,  that  he 
observed,  jokingly  to  them,  '  that  they  had  had  warm  work  with  the 
eoat;  that  he  supposed  they  had  all  been  at  it,  and  that  it  had  been  a 
hard  job  to  require  all  three,'  alluding  to  the  maid  as  the  third.  He  no- 
ticed that  she  was  touchy  and  out  of  humour  at  this;  that  when  they  sat 
down  together  at  supper,  he  remembers  that  she  drank  an  unusual  quan- 
tity of  ue,  and  that  both  of  them  ate  quite  voraciously,  and  were  in  a 
continued  state  of  agitation,  which  they  appeared  anxious  to  conceal." 

This,  again,  is  not  to  be  taken  as  a  soUtary  fact,  but  in  connection 
with  the  habits  before  described;  and  with  the  opportunity  of  privacy, 
that  was  so  afforded  and  so  sought,  it  would  be.  losing  sight  of  the  na- 
tural effect  of  human  passions,  excited  as  those  of  these  parties  were,  not 
to  infer  the  consequences  that  are  imputed  to  them.  There  is  also  the 
evidence  of  the  servants,  as  to  seeing  Mrs.  Burgess  often  coming  out  of 
Mr.  Lane's  bed-room:  Stone,  the  buUer,  says,  '<  that  one  day  about  three 
or  four  o'clock  in-  the  afternoon,  having  occasion  to  go  up  stairs  into 
the  passage,  where  Mr.  Lane's  bed<4tH)m  was  situated,  he  saw  Mrs.  Bur- 
gess coming  out  of  Mr.  Lane's  bed-room:  she  closed  the  door  after  her, 
but  not  so  as  to  shut  it  close  or  hard;  nothing  was  said;  but  just  then  he 
heard  a  man's  voice  in  the  room,  which  he  knew  to  be  Mr.  Lane's,  but 
he  could  hot  distinguish  what  he  said." 
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Here  ie  mi  aet  of  a  muried  Tvoman  being  seen  taeome  out  itf  the  .tod* 
vopm  of  a  youDg  unnuffried  man;  a  circumstMiee  which,  genendly  tpeak- 
ing»  might  only  be  considered  in  the  light  of  a  very  hi(^  indecorum; 
but  it  is,  in  the  present  case,  to  be  taken  in  conjunction  with  the  whole 
conduct  of  these  parties,  and  the  Court  is  then  to  consider  what  would 
be  the  probable  consequence  of  such  an  opportunity  of  privacy,  between 
them.  She  was  seen  also  coming  out  of  this  room,  on  another  occasioQ^ 
and  there  are  other  opportunities  of  being  alone  together  fully  est»« 
blisbed. 

Having  now  considered  the  testimony  of  others,  I  proceed  to  the  te9- 
timony  of  her  own  conduct:  this  appears  to  me  to  have  been  such,  aato 
leave  no  moral  doubt  of  her  suilt,  both  from  her  verbal  acknowledg- 
ments, and  from  her  letters*  in  lier  letters  there  are  expressions,  which 
show  the  commission  of  the  crime  imputed  to  have  happened  at  this 
place,  which  would  entitle  the  husband  to  the  sentence  which  he  prays. 

Mr.  Burgess  returns  home,  and  is  followed  by  his  wife  and  children, 
and  by  Mr.  Lane.  There  was  ereat  uneasiness  then  existing,  accord- 
ing to  the  evidence  of  the  maid-servant,  who  deposes,  that  they  then 
both  appeared  in  low  spirits;  that  she'  did  not  know  the  cause,  and  had 
no  reason  to  suppose  that  Mr.  Burgess  suspected  his  wife's  fidelity.  She 
did  not  think,  that  any  thing  serious  was  the  matter,  until  the  5th  of 
January  following,  when  she  was  rather  sujirised  at  Mr.  Burgess  send- 
ing a  verbal  message  that  he  should  not  dine  at  home  that  day«  He  did 
not  return  until  past  eleveA  o'clock  at  night,  when  Mrs.  Burgesp  was  in 
bed;  that,  about  an  hour  afterwards,  she  came  to  deponent's  room,  and 
desired  her  to  prepare  a  bed  for  her  in  the  upare  room;  the  bed  was  pre- 
pared, and  she  slept  apart  from  her  husband  that  night  That,  on  the 
following  day,  Mr.  Burgess  wrote  a  letter  to  Mrs.  Barrett^  Mrs.  Bur- 
gess's mother,  desiring  her  to  come  to  his  house,  as  a  sepuratiofi  most 
take  place  bet^^een  himself  and  his  wife;  that  this  letter  was  first  shown 
to  Mrs.  Burgess,  by  her  husband's  direction^  before  it  was  forwarded. 
That,  on  the  same  day,  Mrs.  Burgess  wrote  a  letter  to  Mr.  Lane,  wfaiclk 
she  read  to  the  deponent;  that  it  informed  him,  that  there  was  to  be  a 
separation  between  her  and  her  husband,  but  for  what  reason  she  could 
not  tell,  and  recraested  him  to  find  out  from  Mr.  Burgess;  that  the  next 
mornins,  Mra  Burgess  having  written  another  letter  to  the  same  efifect 
to  Mr.  Lane,  an  Miswer  wae  received  firom  him,  while  Mrs.  Burgess^ 
Mrs.  Barrett,  and  witness  were  together;  that  Mr&  Barrett  read  it  ahiad, 
and  the  purport  of  it  was,  that  he  had  seen  Mr*  Burgess,  who  if>peared 
to  him  just  as  usual;  that,  at  the  bottom  of  it,  there  was  something  to 
this  efiect— <  Has  any  thing  transpured  about  Ryes?'  That  Mrs.  fiui^ 
gess  sent  a  messace  the  next  moniing,  desirinc  to  see  her  husband  in 
her  own  room;  uiat  he  went,  and,  after  he  nad  ^ne  away,  witness 
heard  her  telling  her  mother  the  particuliurs  of  the  interview;  that  she 
atotod,  that  her  husband  had  charged  her  with  having  been  guilty  witfi  Mr« 
Lane,  and  had  added,  <I  have  seen  Lane,  he  has  confessed  every  thing, 
and  by  this  time,  I  suj^ose,  he  has  shot  himself;  you  are  the  b€»t  judge 
whether  what  he  has  said  is  true;'  and  that  she  had  thereupon  told  her 
husband,  that  whatever  Mr.  Lane  had  said  waa  true. " 

This  is  a  natoral  conversation.  It  is  said,  that  it  is  denied  by  the  mo- 
flier,  in  her  account  of  that  conversation.  The  Court,  however,  cannot 
believe  that  the  mother  has  actually  stated  all  that  passed  in  that  into^ 
new— merely  « that  her  daughter  bad  informed  her,  that  she  bad  en^ 
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treated  her  huflbMid  net  to  Bond  her  otway,  but  he  woeld  tick  oonsenf 
It  is  impossible^  that  she  should  not  inquire  into  the  cause  of  her  being  . 
so  sent  away.  And  then— <<  that  she  had  satisfied  her  husband  of  her 
innoceneCf  and  that  was  enough,  that  no  one  else  had  a  right  to  know 
any  thing  about  it;^^  when  it  appears  clearly,  that  he  had  not  been  satis- 
fied, any  fcurther  than  that  he  had  said  ^^  he  would  not  expose  her.'' 
With  respect  to  the  concluding  part  of  this  conversation,  ''that  was 
enough,''  &g.  how  could  it  be  considered  etwugh  for  a  parent,  without 
knowing  the  cause,  which  led  to  such  an  imputation  on  her  daughter's 
house  I  I  think  it  is  clear,  that  the  mother's  recollection  must  have  been 
imperfect;  and  thai,  comparing  the  eyidence  of  the  maid-servant  and 
Mrs.  Barrett  upon  this  point,  the  Court  most  consider  that  of  the  for- 
mer as  being  the  most  to  be  relied  upon,  and  the  mother's  account  as 
unnatural,  and  to  be  attributed  to  a  failure  of  memory. 

f  It  is  said,  that  Mrs.  Bui^ess  had  been  entrapped  into  the  confession  "^  .  - 
which  she  had  made.  The  Court  recollects,  that  the  admission  of  the 
articles,  pleading  this  conversation,  was  opposed  as  irrelevant  (a)  How 
is  that  consistent  with  the  present  supposition,  that  she  was  entrapped  y 
into  it  It  is  said,  iiowever,  that  she  had  been  entrapped  by  his  telling  ^"'' ' 
her  what  was  not  true,  and  pretendiiig  that  Lane  had  made  a  confession, 
wheiiy  in  fact,  he  had  not  Supposing  this  to  have  been  an  artifice  to 
detect  her*-«»supposing  it  to  be  faJse-^it  would  not  detract  from  the  eflect 
of  her  confession,  since,  if  false,  what  would  have  been  the  language  of 
ao  innocent,  and  virtuous  wooMin,  under  such  an  accusation?  She  would 
not  have  pleaded  guilty.  Would  she  not  rather  have  repelled  the  charge, 
aad  inveighed  against  her  traducer  with  animi^ed  indignation,  and  not 
have  admitted  the  truth  of  it?  I  see  no  reason,  however,  to  think  that 
there  was  any  such  artifice  practised.  Then  what  has  been  the  subset 
quent  conduct  of  the  parties?  Lane  w»&t  abroad*  Could  this  be,  if  he 
was  conscious  that  Mr.  Burgess  had  unjustly  traduced  this  lady,  and 
that  she  had  been  entrapped  into  a.  confession,  by  a  fiilse  assertion  of  a 
eon£es6ion  of  his?  Would  he  not  feel  himself  bound  to  stay,  to  vindi* 
cate  his  character  and  her  own?  The  letters,  also,  on  the  style  of  which 

(a)  On  the  admusion  of  the  alleffution;  which  was  opposed,  the^ouit  obsenred-^ 
n&B  n  an  allegation,  not  m  an  original  soit  for  adultery,  but  in  bar  to  a  suit  for  restitu^ 
turn  of  conjugal  rights,  on  the  part  of  the  wife.    In  such  a  plea,  the  Court  is  dispcMd  to 
allow  soine  latitude^  nnce  it  has  not  only  to  state  the  chaiges  oi  accusation  against  the 
wife,  but  to  account  for  the  husband's  conduct,  in  not  brinf^g  the  suit  earlier.     Objee- 
tioa  it  taken  to  two  articles  only;  the  ekrenth  aad  the  twelfth.    On  the  eleventh, 
**  that  circamstances  led  the  husband  to  sospeet  a  criminal  intercourse  of  his  wife  with 
Ifr.  Lane,  and  that  he  went  to  her,  and  she  denied  it;  but  that  her  conduct  increased 
lua-snspidonsf  that  he  detennined  to  separate,  and  wrote  to  her  motheri  that  Mrs. 
Burgess  wrote  a  letter  to  Mr.  Lane,  informing  lum  of  what  had  passed,  wUch  die  first 
showed  to  her  maid.''    The  objection  is,  that  part  of  this  will  be  difficult  of  proof,  and 
thalthe  hvfeter  jmct  is  teiy  sUsht    It  may  be  so;  but  what  the  husband  did  may  be  ex- 
planatoty  of  his  conduct:  and  that  she  should  write  to  Mr.  Lane,  was  at  least  indelicate, 
unless  in  strains  of  indignation;  and  it  may  be  reiy  important  to  see  what  account  will      i    # . 
be  giren  of  h.    In  the  13th  article  it  is  pleaded,  that  Mr.  Burgess  chai^  Lane  with//4«y  ^^ 
the  ftct,  and  that  he  admitted  it.    It  is  objected,  that  this  can  be  no  eridence  against  ^  .  ^ 
her;  and  it  certainly  cannot  be  so  used;  but  it  is  merely  mtroductoiy  of  what  follows^  ^^^"^ « 
that  Lane  wrote  to  her,  informing  her  of  it,  and  that  die  showed  the  letter  to  her  maid. 
It  may  be  of  consequence  to  know  how  she  expressed  herself  on  tins  oocasbn;  there 
may  be  somethmg  of  joint  acknowledgment    It  is  foHowed  by  what  ia  amch  stronger,/>y , 
in  another  article-— that  the  husband  informed  her  of  Lane's  confession,  and  that  she  ad-/ 
Batted  it  was  too  true.  By  this  acknowledgment  she  adopts  it,  which  is  the  same  as  if  she 
bsd  eonfessed  originally  herself.    The  matter  pleaded  may  be  important,  to  show  the 
meaning  of  the  conyersation  between  her  and  her  husband;  I  therefore  think,  that  the  ob« 
jectioQs  to  the  idnussion  of  this  allegation  cannot  be  iaitained.--Objection  of  er^ruled. 
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it  is  unnecessary  to  comment,  contain  passages,  which  it  is  quite  impos- 
sible, not  to  interpret  as  distinct  admissions  of  detected  guilt:  thej^ 
prove,  in  the  clearest  manner,  guilt,  submissive  guilt,  with  as  little 
merit  of  confession  as  can  possibly  be.  No  notice  is  taken  of  them  in 
her  reponsive  allegation;  it  is,  however,  attempted  to  give  an  explana* 
tion  of  her  going  to  Mr.  Lane's  room;  but  no  witnesses  are  examined 
upon  it 

With  regard  to  the  confessions,  they  have  been  described,  as  if  it  was 
common  £or  persons  circumstanced  as  Mrs.  Burgess  was,  to  run  frtfm 
one  extreme  to  another;  that  after  strongly  denying  guilt  at  one  time, 
yet  afterwards  feeling  conscious  of  some  litUe  improprieties,  they, 
in  an  agony  of  repentance,  would  confess  more  than  was  true.  This  is 
an  hypothesis  to  which  the  Court  cannot  accede,  as  being  contrary  to  its 
own  experience,  which  has  generally  found  persons  prone  to  extenuate 
their  faults,  and  willing  always  to  take  a  lesser,  rather  than  a  greater, 
share  of  guilt  than  might  be  due  to  them.  Again,  it  has  been  said,  that 
the  confessions  were  made  under  promises  of  forgiveness,  and  in  the 
hope  of  inducing  Mr.  Burgess,  by  her  repentance,  to  receive  her  again; 
but  of  this  there  is  no  proof  whatever;  for  though  the  husband  continued 
to  live  with  her  till  the  7th  of  January,  it  was  not  till  that  time,  that  he 
had  proofs  of  her  actual  guilt,  when  he  had  her  confession  and  that  of 
Mr.  Lane;  and  a  man  cannot  act  on  mere  suspicion,  as  he  would  on  full 
proof.  The  parties  remained  tinder  private  separation :  She  acknowledg- 
ed that  his  conduct  was  generous,  kind,  and  noble — What  a  return  has 
she  made  for  such  conduct,  and  for  haying  been  spared  the  shame  of  a 
public  exposure?  She  remains  quiet  for  some  months,  till  Mr.  Lane  goes 
out  of  the  kingdom,  and,  when  he  is  out  of  the  way,  she  brings  forward 
this  suit  of  restitution  of  conjugal  rights,  and  with  these  confessions  of 
guilt  staring  her  in  the  £aice,  asks  the  Court  to  enforce  a  cohabitation  for 
her,  with  her  injured  husband.  Not  content  with  this,  she  throws  into 
the  interrogatori€»B,  imputations  on  his  character,  which  are  totally  un- 
founded in  fact;  whilst  his  only  fault  appears  to  be  that  of  having  placed 
too  much  confidence  in  her,  who  deserved  none. 

I  am  of  opinion,  that  the  evidence  establishes  not  only  moral,  but 
judicial  proof  of  guilt,  that  fully  entitles  the  husband  to  the  sentence 
which  he  prays. 


AfBirmed,  on  Appeal,  Arches,  4th  June  1818;  Delegates,  15th  Novem- 
ber 1819. 


SULLIVAN  V.  SULLIVAN,  falsely  called  OLDACRE— p.  a38. 

Nullity  of  marriage,  by  reason  of  publication  of  banns  in  false  namea^  not  supported  in 

fad. 


Tr^.i^/       LADY  HERBERT  v.  LORD  HERBERT.— p.  263. 

^^^-^^^  Validity  of  a  marriage^  celebrated  at  Palermo  according  to  the  law  of  Sicily,  establiahed. 
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Triis  was  a  suit  for  restitution  of  conjugal  rights,  brought  by  the  Hon. 
Octavia  Herbert,  commonly  called  Lady  Herbert,  of  the  Parish  of  St 
Mary-le-bone,  against  the  Hon.  Robert  Henry  Herbert,  commonly 
ealled  Lord  Herbert,  on  a  marriage  alleged  to'  have  been  celebrated  be- 
tween them,  at  Palermo,  in  the  island  and  kingdom  of  Sicily:  After  the 
proceedings,  stated  below,  on  the  part  of  Lord  Herbert,  a  general  nega- 
tive issue  was  given  to  the  libel,  thereby  denying  the  marriage;  and  as 
it  was  not  a  public  and  regular  marriage,  it  was  the  object  of  the  pro- 
ceedines  to  prove  the  fact,  and  the  validity  of  the  marriage  by  the  law 
of  Sicily. 

When  the  usual  citation  had  been  returned,  with  certificate  that  the 
party  was  not  found  to  be  served,  &c.  a  further  citation  viis  ei  modisj 
was  issued,  and  returned,  and  a  decree  obtained  calling  on  the  party  to 
appear,  and  see  proceedings,  with  intimation  that  the  Court  would  pro- 
ceed on  non-appearance:  a  libel  was  then  offered,  and  was  about  to  be 
read  inpanamy  when  a  proctor  asserted, that  he  gave  an  appearance, under 
protestation  to  the  jurisdiction  of  the  Court,  on  the  ground,  that  the 
house,  at  which  the  citation  had  been  served,  did  not  belong  to  Lord 
Herbert  at  that  time,  &c. 

The  Court  was  disposed  to  overrule  this  application;  when  Dr.  Arnold 
and  Dr.  Swabey,  on  the  part  of  Lord  Herbert,  submitted,  that  he  was 
entitled  to  be  heard,  on  the  authority  of  the  case  of  BuUer  v.  Dolberij 
Arches,  1756,  in  which  there  was  an  appearance  under  protest,  and  Sir 
George  Hay  overruled  the  protest,  the  party  not  being  ready,  and  the 
excuse  frivolous;-»on  appeal  to  the  Court  of  Delegates,  it  was  held,  that 
the  party  ought  not  to  be  precluded  from  being  heard. 

The  Court  said — That  in  deference  to  that  authority,  it  would  not  re- 
fuse to  hear  Lord  Herbert,  though  the  matter  of  fact,  now  suggested, 
being  in  contradiction  of  the  fact  on  which  the  citation  viis  et  modia  had 
issued,  ought  to  have  been  brought  forward  on  afiSdavit:  that  there  was 
the  appearance  of  delay  on  the  part  of  Lord  Herbert,  and  it  would  be  the 
duty  of  the  Court  to  prevent  Lady  Herbert  from  receiving  any  prejudice. 
It  would,  therefore,  permit  the  witnesses  to  be  examined,  de  bene  esse, 
during  the  long  vacation.  Dr.  Arnold  and  Dr.  Swabey  suggested,  that 
what  was  done  before  the  party  appeared  would  be  a  nullity.  The  Court 
thought,  it  was  competent  to  direct  the  witnesses  to  be  examined,  as  it 
had  intimated;  though  the  libel  was  not  admitted,  and  the  husband  had 
appeared  under  protestation. 

^  From  this  decree  there  was  an  appeal  to  the  Court  of  Arches;  but  a 
caveat  having  been  entered  against  the  issuing  of  the  inhibition,  the  case 
was  argued  in  the  Court  of  Arches  on  that  point,  when  the  Court  held, 
Ihat  it  had  a  discretionary  power  in  granting  inhibition,  for  purposes  of 
justice,  under  particular  circumstances,  although  it  would  be  ettremely 
reluctant  to  interfere  with  the  ordinary  course  of  appeals,  and  relied  on 
the  provisions  of  the  96th  and  97th  Canons  to  that  effect  On  reference 
to  what  had  passed  in  the  Consistory  Court,  the  Court  held,  that  the 
Judge  was  competent  ,to  order  the  examination  of  witnesses  to  proceed, 
de  bene  essej  on  the  libel,  as  had  been  directed  in  the  Court  below;  and 
on  further  discussion  of  the  facts,  sustained  a  caveat,  and  directed  the 
inhibition  not  to  issue.  The  proceedings  were  then  continued  in  the 
Consistory  Court;  and  the  evidence  having  been  taken,  by  commission, 
in  Sicily:  on  the  3d  of  February  1819,  an  objection  was  taken  to  the 
form,  in  which  the  examinations  had  been  there  conducted,  principally 
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on  the  ground,  that  the  directions  from  this  Court  were  ^  secretly  and 
diligentiy  to  examine;'^  and  that  the  examinations  had  not  been  taken 
secretly 9  but  in  the  presence  of  Don  Camillo  Gallo,  the  substitute  of  the 
proctor  for  Lady  Herbert  To  this  it  was  replied,  ^^That  the  re- 
quisition was  executed,  in  every  respect,  in  entire  conformity  with  the 
subsisting  laws  at  Palermo,  and  according  to  their  best  understanding  of 
the  terms  thereof." 

Judgment. 

Sir  William  Scott. 

The  present  question  arises  on  an  objection  to  the  return,  made  to  a 
requisition  for  exanjination  of  witnesses  abroad;  and  it  is  concluded,  that 
enough  Appears,  on  the  face  of  the  return,  and  on  the  protests  accompa- 
nying it,  to  induce  me  to  quash  all  the  proceedings  under  the  requisition, 
without  so  much  as  inspecting  the  depositions.  After  the  length  of 
time  that  this  cause  has  been  depending,  and  after  the  rarious  obstnio* 
tions,  which  have  so  long  prevented  its  being  brought  to  a  dose,  the 
Court  would  greatly  regret  being  under  the  necessity  of  protracting  it 
still  further,  by  acceding  to  the  prayer  which  is  now  made.  However, 
if  the  objection  be  of  sufficient  weight,  the  Court  will  be  bound  to  aet 
accordingly. 

The  case  turns  on  a  marriage,  alleged  to  have  been  contracted  between 
these  noble  persons,  in  the  kingdom  of  Sicily ;  and  great  part  of  the  evi- 
dence being  to  be  sought  there,  it  became  necessary,  according  to  the 
practice  of  this  Court,  to  take  out  a  requisition  for  the  examination  of 
witnesses.  This  instrument  therefore  issued.  It  was  couched  in  the 
usual  terms  and  addressed  to  his  Britannic  Majesty's  Consul  General  in 
the  Sangdom  of  Sicily,  and  to  the  civil  and  ecclesiastical  magistrates  of 
that  country  generally.  The  Consul  accepted  the  requisition,  and  eo 
did  a  Judge  of  the  Supreme  Court  of  Judicature  in  the  island;  and. they 
appear  to  have  proceeded  with  great  deliberation  in  the  business,  having 
occupied  several  days  in  the  examinations,  which  are  transmitted  to  this 
Court,  with  a  formal  return  or  certificate  of  the  execution  of  the  com- 
mission. 

Several  objections  appear  to  have  been  taken  in  Sicily,  but  these  are 
all  dismissed,  as  irrelevant  and  immaterial  here,  one  only  excepted; 
namely,  that  the  examination  was  not  conducted  according  to  the  tenor 
of  the  requisition.  It  is  urged  that  the  execution  of  the  instrument  ought 
not  to  have  taken  a  wider  latitude,  than  the  inrtrument  itself  authoriseed 
and  directed  to  be  taken;  that  by  the  tenor  of  the  commission,  the  wit- 
nesses should  have  been  examined  secretly;  but  that  the  fact  was  not  so; 
for  that  one  Signer  Gallo,  the  person  who  acted  in  Sicily  as  the  substi- 
tute of  Lady  Herbert's  proctor,  was  present  at  the  examinations;  and 
that  thk  is  such,  and  so  important  a  deviation  from  the  tenor  of  the  re- 
quisition, as  to  vitiate  all  the  proceedings  which  have  been  had  under  it 
On  the  other  hand,  it  is  not  denied,  that  some  error  has  crept  into  the 
execution  of  the  commission,  but  it  is  said  to  be  unintentional  in  its  ori- 
gin, and  trivial  in  its  effect  Certainly,  if  the  Court  saw  any  reason  to 
apprehend,  that  an  error,  in  the  execution  of  the  power  delegated  to  the 
authorities  in  Sicily,  was  likely  to  lead  to  important  consequences  in  the 
ultimate  result  of  the  suit,  it  would  u^e  every  precaution  against  those 
consequences:  but  if  the  irregularity  has  arisen  from  the  mere  mistake 
of  a  word,  easily  misconceived,  in  the  requisition,  the  Court  would  de- 
part from  its  duty,  if  it  did  not,  at  least,  inqiect  the  depositions^  and  ~~ 
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whether  that  irre^larity  had  really  led  to  the  consequences  suggested. 
The  requisition  dtfects,  that  the  witnesses  should  be  examined  secretly. 
Such  is  the  general  rule  both  of  the  civil  and  canon  law.  Our  own  mu- 
nicipal law  adopts  a  different  mode  of  proceeding,  bj  viva  voce  exami- 
nation of  witnesses  in  open  Court;  but  the  former  mode  is  not  only 
practised  in.  the  Ecclesiastical  Courts  of  this  country,  but  in  the  tribunals 
of  all  those  countries,  where  the  ancient  civil  and  canon  law  has  been 
received  in  practice. 

It  must  be  observed,  however,  that  the  secrecy y  prescribed  by  the 
general  rule,  is  very  much  varied  by  local  regulations:  the  original  law  is 
modified  in  diflferent  countries.  Strictly,  and  originally,  the  witness 
was  examined  by  the  Judge  himself,  taking  to  his  assistance  a  nota- 
ry to  reduce  the  deposition  into  writing,  but  no  one  else  being  pre- 
sent Here^  in  the  Ecclesiastical  Courts  of  this  country,  the  examina^ 
tions  are  taken  by  a  practitioner,  who  represents  the  judge,  a  notary, 
who  reduces  the  deposition,  and  who  remains  quite  alone  with  the  wit- 
ness«  In  the  present  case,  the  execution  of  the  commission,  in  Sicily, 
was  efiected  in  a  more  dignified  manner,  so  far  as  regards  tfie  persons 
who  took  the  examination.  The  Court,  therefore,  has  some  security, 
from  the  station,  character,  and  functions  of  the  Commissioners,  that 
tl^iere  was  no  intentional  irregularity.  I  must  admit,  that,  supposing 
the  word  secretly^  in  the  requisition,  had  been  well  understood  by  the 
Commissioners,  in  the  sense  given  to  it  in  our  practice,  they  ought  to 
have  executed  it  according  to  the  law  from  which  they  received  this 
delegated  authority;  for,  having  accepted  such  a  delegation  from  a 
foreign  country,  they  were  not  to  act  under  it  in  a  manner  which  that 
law  could  not  recognize;  and  it  is  not  sufficient  to  say,  that  they  acted 
according  to  the  law  of  Sicily. 

I  accede,  however,  entirely  to  the  remark  of  Lady  Herbert's  Coun- 
sel, that  the  word  secretly^  is  a  word,  in  some  degree,  ambiguous; 
for  there  aredifierent  degrees  of  secrecy  in  the  examination  of  witnesses, 
adopted  in  difierent  countries.  It  may  be  considered  as  z,  secret  exami- 
nation, where  the  proceeding  is  merely  januis  clausis^  with  closed 
doors,  the  public  being  excluded;  but  the  paities,  or  their  representa- 
tives, being  present;  or  it  may  be,  where  the  Judge  and  notary  only 
are  present,  or  where  the  notary  alone  acts  as  an  examiner.  Now,  if 
the  mode  in  Sicily  is  to  proceed,  in  such  matters,  januis  clausis^  the 
Commissioners  might  well  construe  the  word  secretly ^  as  they  appear 
actually  to  have  done,  giving  equal  permission  to  the  substituted 
proctors  of  both  parties  to  be  present  Whether  it  might  not  be  ad- 
visable, in  future  commissions  for  the  examination  of  witnesses  abroad, 
to  throw  in  some  explanatory  words,  specifying  the  sort  and  degree 
of  secrecy  intended,  is  a  question  which  I  need  not  now  eicamine; 
but  as  this  commission  stands,  I  think  the  proceeding  of  the  Commis- 
sioners has  originated  in  a  mere  misapprehension,  and  a  misapprehen- 
sion in  itself  very  natural;  and  that  it  afibrds  no  ground  whatever 
for  suspicion  of  intentional  irregularity.  The  mistake  was  a  mistake 
on  all  sides.  The  substituted  proctor  of  Lord  Herbert  did  not  under- 
stand the  word  secretly^  as  we  apply  it  in  practice.  In  his  protest  he 
asserts,  that  he  himself  onght  to  have  been  present,  and  to  have  been 
present  alone,  which  would  have  been  equally  at  variance  with  our  rule. 
Where  all  parties  laboured  under  a  common  error,  it  is  impossible  to 
infer  any  impurity  in  the  proceeding;  nor  do  I,  at  present^  see  any  suffi- 
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cient  reason  for  rejecting  the  eyidenee.     The  Court,  therefore,  over- 
rules the  protest 

On  this  tlay,  the  cause  came  on  again  upon  the  merits,  when  it  was 
argued  by  Dr.  Phillimore  and  Dr.  Lushingtoriy  on  the  part  of  Lady 
Herbert^  and  by  Dr.  Arnold  and  Dr.  Swabtjfj  on  the  part  of  Lord  Her- 
bert. 

Judgment. 

Sir  William  Scott. 

This  is  a  suit  brought  by  the  Dowager  Princess  of  Butera  of  Sicily, 
against  Lord  Herbert,  both  of  the  persons  being  of  noble  birth  and  rank 
in  their  respective  countries,  and  both  of  age  at  the  time  of  the  marriage, 
and,  consequently,  appearing  in  their  own  persons.  It  appears  that  Lord 
Herbert  was  in  Sicily  in  1814,  and  was  introduced  to  the  family  of  the 
Prince  of  Butera,  the  then  husband  of  this  Lady,  whose  house  was  much 
frequented  by  the  English  nobility  and  gentry  there  resident  Lord 
Herbert  was  received  by  them  both  with  peculiar  kindness  and  hospi- 
tality; and,  the  husband  dying  early  in  June,  of  that  year,  Lord  Herbert 
began  to  pay  particular  attentions,  of  a  very  marked  nature,  to  the  Lady, 
in  her  widowhood.  Her  sister,  who  was  the  Duchess  di  San  Giovanni, 
speaks  to  meeting  him  at  her  house,  when  he  opened  his  arms  to  salute 
her,  and  on  expressing  her  astoni^hment,  he  replied,  '^  that  he  thought 
he  was  entitled  to  that  indulgence,  as  he  was  about  to  become  her  bro- 
ther-in-law.'' This  led  to  further  conversation,  in  which  he  declared 
his  eager  expectation  of  marriage,  and  showed  her  a  written  promise  to 
that  effect  It  appears,  however,  that  some  friends  of  the  lady  enter- 
tained doubts  as  to  the  propriety  of  this  marriage;  as  one  of  the  witnesses 
says,  that  in^a  conversation  with  her,  he  advised  her  not  to  marry,  aa 
it  might  not  be  altogether  suitable  to  her;  but  observed,  at  the  same 
time,  that  it  was  a  point  for  her  to  decide. 

The  intimacy  of  mutual  affection  continued  to  increase,  with  strong 
declarations  of  a  desire  to  marry,  on  the  part  of  Lord  Herbert;  and  on 
the  17th  of  August,  the  marriage  took  place,  certainly  not  conformably^ 
in  point  of  mere  ceremonial  regularity,  to  the  matrimonial  rites  of  that 
country;  in  which,  as  in  most  other  countries  of  Europe,  a  solemn  ce- 
remouiad  is  appointed  to  be  observed.  But,  it  appears,  that  the  Priest 
of  the  Parish  was  sent  for,  and  that  two  servants  of  the  family  were 
present;  and  that  the  Lady,  and  Lord  Herbert,  in  their  presence,  de- 
clared themselves  to  be  husband  and  wife. — It  is  said,  in  objection,  that 
this  was  an  unsolemn  marriage,  and ^ so  it  was;  but  it  was  followed  up  by 
all  the  necessary  forms  of  registration,  and  by  other  acts;  and  nothing 
was  left  undone  by  which  the  fact  could  be  established,  as  having  ac- 
tually taken  place. 

This  part  of  the  case  being  fully  proved,  the  only  question  which  re- 
mains, is  respecting  the  validity  of  this  fact  of  marriage:  whether,  cele- 
brated in  this  form,  it  is  invalid,  according  to  the  law  of  the  country; 
it  being  the  established  principle,  that  every  marriage  is  to  be  univer- 
sally recognized,  which  is  valid  according  to  the  law  of  the  country  in 
which  it  was  had,  whatever  that  law  might  be.  On  that  point,  witnesses 
have  been  examined  in  the  usual  way  of  proving  that  fact,  by  the  judg- 
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ments  of  the  professors  of  that  law(a),  producing  the  law,  and  showing 
that  it  is  the  existing  law,  according  to  (heir  opinions.  They  state,  with 
great  distinctness  and  confidence,  that  the  Council  of  Trent  is  the  law 
of  Sicily,  which  requires  the  presence  of  the  parish  priest  and  two  wit- 

(a)  The  eighth  article  of  the  libel  pleaded,  '<  That  by  the  lawa,  customs,  and  consd- 
tutions  preyaUing  throughout  the  whole  island  and  kingdom  of  Sicily,  and  especially 
by  the  decree  of  the  Council  of  Trent,  A.  D.  1563,  which  is  received  and  obeyed  as 
law  at  Palermo,  and  throughout  all  Sicily,  and  which  was  in  full  force  there  on  the  17th 
August  1814^  clandestine  marriages  are  held  to  be  ralid.  It  is  enacted,  that  the  mutual 
and  free  consent  of  the  parties  contracting  marriage,  expressed  and  declared  in  the  pre- 
sence of  the  priest  of  the  parish  in  which  the  parties,  or  one  of  them,  resides,  and  in 
the  presence  of  two  witnesses,  is  sufficient  to  constitute  the  indissoluble  bond  of  matri- 
mony, and  a  man  and  woman  thus  married,  are  held  to  be  legally  united  in  wedlock; 
and  so  much  was  and  is  well  knowii  to  the  judges  and  advocates  and  lawyers  presiding 
and  practising  in  the  courts  of  law  at  Palermo,  or  other  places  in  the  bland  and  king- 
dom of  Sicily,  of  the  greatest  reputation  for  their  skill  and  knowledge  in  the^  laws  of 
that  country,  and  is  in  strict  conformity  with  the  exposition  of  the  law  of  marriages  in 
that  kingdom,  as  laid  down  in  the  writings  of  authors  of  the  greatest  eminence  and  au- 
thority on  that  subject." 

Ninth— «'  That  several  ordinances  have,  from  time  to  time,  been  promulgated,  by 
royal  authority,  in  Sicily,  which  affix  a  civil  punbhment  on  persons  contracting  clandes- 
tine marriages,  and  render  the  husband,  if  the  parties  are  of  noble  birth,  liable  to  im- 
prisonment for  five  years  in  a  fortress,  and  the  wife  to  confinement,  for  the  same  num- 
ber of  years,  in  a  convent;  but  that  these  ordinances  are  never  enforced,  except  at  the 
suit  of  the  parents  or  guardians  of  the  parties  clandestinely  mamed;  and  it  is  the  gene- 
ral usage  of  the  King,  at  the  petition  of  the  husband  or  wife  thus  clandestinely  married* 
to  direct  the  Supreme  Court  of  Judicature  to  remit  the  execution  of  the  law,  or  to  mi- 
tigate the  severity  of  it;  but  that  in  no  wise/  by  these  proceedings,  or  by  any  other  re- 
gulations imposed  by  the  civil  and  canon  laws  prevailing  in  Sicily,  is  the  validity  of  a 
clandestine  marriage  solemnized  in  the  manner  pleaded,  ever  affected  or  called  in  ques- 
tion: but  the  parties  thus  married  are  held  to  be  validly  and  indissolubly  united." 

Tenth — "  That  the  Honourable  Robert  Henry  Herbert,  commonly  called  Lord  Her- 
bert, and  the  Honourable  Octavia  Herbert,  commonly  called  Lady  Heri>ert,  having  mu- 
tually and  freely  expressed  their  consent  to  be  married,  and  having  been  married,  and 
pronounced  husband  and  wife,  by  the  priest  of  the  parish  in  which  they  or  one  of  them 
resided,  in  the  presence  of  two  witnesses,  were  and  are  lawful  husband  and  wife,  ac- 
cording to  the  laws  of  Sicily." 

Four  eminent  advocates  were  examined  upon  these  articles,  and  deposed  to  the  same 
effect,  as  follows: 

Don  Domenico  Mastrantonio,'domiciled  and  resident  in  Palermo,  doctor  of  both  laws, 
and  fiscal  advocate  of  the  High  Archiepiscopal  court  of  the  city  of  Morreate,  to  the 
eighth  article  of  the  libel  deposes,  **  That  a  clandestine  marriage,  although  illicit  by 
the  laws  of  the  church,  is,  notwithstanding,  valid  and  indissoluble.  This  point  was  ful- 
ly established  by  the  Council  of  Trent,  Sess.  34.  c.  1.  De  Reformatione.  Since  this  de- 
cree, no  law  has  been  enacted  repugnant  thereto;  on  the  contrary,  the  said  Council, 
with  a  view  of  obviating  all  judicial  contests,  threatened  with  excommunication  all  those 
who  should  call  such  decree  in  question.  *  Dubitandum  non  est,  clandestina  matrimonia 
libero  consensu  contrahentium  facta,  rata  et  vera  ease  mAtrimonia,  quamdiu  ecclesia 
ea  irrita  non  fecit,  et  proinde  jure  <himnandi  sunt  illi,  ut  eos  synodus  anathemate  dam- 
nat,  qui  ea  vera  et  rata  esse  negant.  Quique  falso  affirmant  matrimonia  a  filiis  familias 
sine  consensu  parentum  contracta,  jrrita  esse,  et  parentes  ea  rata  vel  irritafacere  posse.' 
This  decree  or  the  Council  was  received  and  adopted  in  Sicily,  by  an  ordinance  of  the 
then  King  Philip  the  Second;  and  is  the  only  source  of  sound  doctrine,  by  which  all 
the  episcopal  and  royal  courts  of  judicature  are  regulated  and  governed  in  matrimonial 
causes. 

'*  A  clandestine  marriage  is  said  to  be  contracted,  when  a  man  and  a  woman  express 
and  declare  their  mutual  consent  to  contract  matrimony,  in  the  presence  of  the  priest 
of  the  parish,  or  other  minister  by  such  parish  priest  for  that  purpose  dulv  authorized 
and  empowered,  and  in  the  presence  of  two  witnesses.  It  is  sufficient  that  the  minister 
be  the  priest  of  t^ie  parish  in  which  one  of  the  parties  reside.  A  marriage  so  contract- 
ed, is  called  a  clandestine  marriage,  as  being  unaccompanied  by  the  following  solemni- 
ties; viz.  three  previous  proclamations  during  the  solemn  mass  of  the  parish,  on  three 
distict  festivals  or  holidays,  and  the  benediction  of  the  nunister  of  the  parish:  and  it  is 
the  want  of  this  solemnity  which  occanons  it  to  be  designated  as  illicit    This  marriage 
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ne^Ma.    The  Cotirt  hag  the  depositions  of  foar  professors  of  the  law, 
dedariag  that  they  have  no  doubt  whatever  of  tiie  validity  of  a  mar- 
riage so  celebrated  as  this  is  proved  to  have  been;  and,  indeed,  the  coun* 
sel  here  have  felt,  that,  on  this  evidence,  the  validity  could  not  be  re- 
sisted. 

It  is  scarcely  necessary  to  advert  to  subsequent  circumstances;  but 
there  is  the  correspondence-  of  the  parties,  in  the  characters  of  husband 
and  wife;  letters  of  Lord  Herbert,  in  the  warmest  terms  of  marital  af- 
fection and  acknowledgment,  and  a  matrimonial  cohabitation  is  fully 
proved  for  some  days  afterwards. 

It  appears,  however,  that  there  is  in  Sicily,  a  municipal  and  criminal 
law,  against  clandestine  marriages,  which  subjects  parties  to  imprison- 
ment: the  husband,  if  noble,  in  a  fortress — the  wife,  in  a  convent;  and 
there  was  a  seclusioh  of  these  parties  from  each  other,  in  consequence 
of  this  law;  but  not  pi*ecisely,  as  the  law  prescribes,  by  close  imprison- 
ment This  is  a  law  which  appears  to  iiave  been  much  dormant  in  the 
execution,  and,  I  suppose,  it  is  generally  enforced  only  on  the  application 
of  the  friends  of  the  parties;  though  I  do  not  see,  that  the  application 
of  the  family  would  be  particularly  necessary,  as  any  other  information 
given  to  the  authorities,  would  probably  be  sufficient;  or  the  govern- 
ment of  the  country  might  act  upon  its  own  motion:  yet  it  is  likely 
enough,  that  no  such  interposition  of  government  is  given,  except  when 

i8i  notwitbstuiding^,  Tatid,and  the  union  between  the  parties  indissoluble,  provided  their 
mutual  consent  be  expressed  and  declared  in  the  presence  of  the  priest  of  the  parish 
and  two  witnesses,  as  above  mentioned/' 

To  the  9th  article—''  That  various  civil  ordinances,  conformably  to  the  provisions  of 
the  canon  law,  declarinfl^  the  above-mentioned  clandestine  mairiagpe  to  be  illicit  only* 
have  been  promulgated  m  our  kingdom,  which  inflict  a  punishment  on  persons  contract- 
ing such  marriages,  and,  amongst  other^  the  Pragmatic  Sanction  of  the  reigning  Eing 
Ferdinand,  vol.  tv.  tit  *  De  Delictis,'  which*  not  at  all  affecting  or  calling  in  question  the 
indissolubility  of  clandestine  marriages,  but,  on  the  contrary,  respecting  the  same  as  a 
sacrament,  merely  prescribed,  that  the  parties  guilty  of  such  an  illicit  act  should  be  sub- 
ject to  punishment,  which,  for  parties  of  noble  biith,  renders  the  husband  liable  to  im- 
prisonment for  five  years  in  a  fortress,  and  the  wife  to  confinement,  for  the  same  period, 
m  a  convent.  Should  the  parties,  however,  be  of  ignoble  birth,  the  husband  is  liable 
to  banishfnent  Ibr  five  years,  and  the  wife  to  imprisonment,  in  a  solitary  retreat,  for  the 
same  period*  The  rigour  of  this  law,  however,  has  been  repeatedly  suspended  by  his 
Majesty,  when  no  persons  have  appeared  to  denounce  the  parties,  or  enforce  the  ex- 
ecution of  such  law.'* 

To  the  tenth  article — ''That  the  Honourable  Robert  Henry  Herbert,  commonly  called 
Lord  Herbert,  and  the  Honourable  Octavia  Spinelli,  Princess  Dowager  of  Butera,  com- 
monly called  Lady  Herbert,  having  expressed  and  declared  their  mutual  consent  to  be- 
come husband  and  wife,  in  the  pr^^sence  of  the  priest  of  the  parochial  church  of  La 
Kalsa,  (in  whose  district  the  palace,  wherein  the  Princess  Dowager  of  Butera  at  that 
time  readed,  is  situate)  and  in  the  presence  of  witnesses,  as  pleaded,  I  am  decidedly  of 
opinion,  that,  by  the  laws  of  the  church,  and  more  especially  according  to  the  Council 
or  Trent,  and  the  civil  law,  they  were  and  are  lawful  husband  and  wi&,  and  indissolu- 
bly  united  in  the  bond  of  matrimony.'* 

Thc^  same  witness,  upon  interrogatories — "That,  according  to  the  decrees  of  the 
Council  of  Trent,  it  is  not  necessary  to  the  validity  of  a  clandestine  marriage,  that  the 
priest  or  minister  of  the  parish  should  pronounce  any  words,  prayers,  or  benediction, 
the  presence  of  the  priest  of  the  parish  alone  beiiig  sufficient — that  it  b  not  necessaiy, 
that  the  witnesses  should  utter  or  pronounce  any  words  indicative  of  their  being  witr 
nesses  to  such  marriage — that  it  is  not  necessary  to  obtun  their  consent,  for  intervening 
as  such,  on  occasion  of  the  celebration  of  a  clandestine  marriage — ^that  the  priest  or 
minister  of  the  parish  ought  to  know,  at  the  time  of  contracting  such  marnage,  the 
names  and  surnames  of  the  witnesses  present — and  that  it  is  customary  for  either  the 
intended  husband  or  wife  to  furnish  him  with  such  information  on  the  spot,  or  to  leave 
the  same  with  him  written  down  on  a  piece  of  paper." 
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parents  interfere  for  the  protection  of  minors,  or  under  other  particular 
circumstances.  Government  was  informed,  in  this  case,  by  the  appli-, 
cation  of  Lord  Pembroke,  who  was  much  dissatisfied  with  the  marriage. 
Lord  Herbert  was  sent  to  a  fortress  from  which  he  escaped,  and  she  to 
a  convent,  from  whence  she  was  released,  on  bail,  to  appear,  if  called 
upon;  which  she  has  not  yet  been,  as  the  time  is  not  quite  expired,  but 
will  expire  in  the  course  of  the  present  summer. 

Under  these  circumstaqces,  the  Court  is  requested,  on  the  part  of 
Lord  Herbert,  not  to  pronounce  for  a  sentence  of  cohabitation,  to  be  en- 
forced immediately,  but  to  defer  it  till  a  distant  day,  that  it  may  not  in* 
terfere  with  the  separation  under  the  municipal  law  of  Sicily,  to  which 
reference  has  been  made.  It  is  allowed,. that  there  is  no  precedent  for 
such  a  limitation  to  the  ordinary  decree  of  this  Court.  Is  there  any 
rinciple  in  support  of  it?  That  this  Court  should  borrow  the  criminal 
aw  of  Sicily,  and  incdrporate  it  into  its  own  rules;  not  at  the  suit  of  the 
friends,  or  of  the  government  of  that  country,  but  of  the  party  liimself, 
the  husband  being  equally,  or  perhaps  principally,  involved  in  these  Jr^ 
regularities.  If  the  Court  should  accede  to  this  prayer,  I  think,  it  would 
undertake  a  task,  to  which  it  is  not  competent,  in  its  own  jurisdiction; 
and  that  it  would  act  contrary  to  all  principle,  so  to  take  up  the  criminal 
law  of  a  country,  which  is  almost  obsolete  there,  and  at  the  prayer  of  the 
particeps  eriminis  himself.  If  it  possessed  such  authority,  it  is*  to  be 
observed,  that  the  time  for  this  punishment  is  almost  elapsed. 

On  the  whole  of  this  evidence,  I  have  no  doubt  that  the  lady  is  the 
lawful  wife  of  Lord  Herbert,  and  the  Court  is  bound  to  direct,  that  he 
should  receive  her  as  such,  and  certify  to  this  Court,  by  the  first  day  of 
Michaelipas  Term,  that  he  has  so  done. 


LADY  KIRKWALL  V.  LORD  KIRKWALL.— p.  277. 

lHrorce»  by  reason  of  the  adultery  of  the  Husband. — Connivance  on  the  part  of  the  Wife, 
from  forbearuice;  not  inferred. — Objection  to  libel  overruled, 

Tpis  was  a  question  upon  the  admissibility  of  a  libel,  ofiered  on  the 
part  of  the  Honourable  Anna  Maria  Fitzmaurice,  commonly  cal|ed  Vis- 
countess Kirkwall,  in  a  cause  of  divorce,  instituted  by  her  against  the 
Honourable  John  Hamilton  Fitzmaurice,  commonly  called  Lord  Vis- 
count Kirkwall,  by  reason  of  alleged  adultery. 

In  opposition  to  the  libel.  Dr.  Arnold  and  Dr.  Bumaby  objected, 
that  it  did  not  plead  the  period,  when  the  adultery  first  came  to  Lady 
Kirkwall's  knowledge.  It  was  pleaded,  that  the  fact  occurred  in  1814, 
and  subsequently,  in  London  and  its  neighbourhood;  and  that  she  was 
resident  in  London  during  the  whole  time;  but  yet  the  suit  was  not 
brought  until  the  latter  end  of  the  year  1816.  It  was,  therefore,  to  be 
presumed,  that  she  was  cognizant  of  the  adultery,  and  acquiescing  in  it, 
particularly  as  she  was  living  in  a  state  of  voluntary  separation  from  her 
husband* 

Dr.  Swabey  and  Dr.  LuahingtoUf  in  reply  to  the  objection,  contend- 
ed, that  the.  mere  residence  of  Lady  Kirkwall  in  London  did  not,  ne- 
cessarily, ffive  rise  to  the  inference,  that  she  was  cognizant  of  the  adul- 
tery, as  a  large  city  was,  of  all  places,  the  best  adapted  for  carrying  on 
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flttchan  intercourse  with  secrecy;  but  were  it  otherwise,  forbearance  to  a 
certain  extent  was  justifiable,  and  even  commendable  on  the  part  of  a 
wife;  and  could  not  constitute  any  bar  to  the  remedy  which  she  might 
seek,  after  finding  that  her  forbearance  had  been  unavailing. 
Judgment. 

Sib  William  Scott. 
In  this  case  the  libel  pleads,  ^<  that  Lord  and  Lady  Kirkwall  were  mar- 
ried, by  special  licence,  in  August  1802,  at  Abergelly,  in  Denbighshire; 
that  they  lived  together,  from  that  time,  until  the  year  1609,  and  had 
two  children.  A  separation  then  took  place,  in  consequence  of  some 
unhappy  difierences  which  had  arisen  between  them;  that  Lady  Kirk- 
wall has  since  resided,  in  various  places  in  London,  apart  from  her  hus- 
band." The  libel  farther  pleads,  "that,  in  the  beginning  of  the  year 
1814,  Lord  Kirkwall  formed  a  criminal  intercourse  with  a  woman  of  the 
name  of  Taylor,  or  Hankin,  who  lived  in  lodgingsTin  Park  Place,  6ros- 
venor  Square;  and  that  he,  from  that  time,  was  in  the  habit  of  visiting 
her  there  for  criminal  purposes."     The  libel  then  charges  various  acts  ^ 

of  adultery  to  have  been  committed  by  them  at  those  and  other  lodgings; 
and  further  pleads,  <<  that  about  the  same  time,  he  formed  a  similar  con- 
nexion with  a  married  woman  of  the  name  of  Webb,  then  residing  with 
her  husband;  that  he  afterwards  lived  with  her  in  various  lodgings,  and 
,  still  continues  to  do  so  at  lodgings  in  Margaret  Street,  Cavendish 
Square;"  and  it  charges  adultery  between  them  at  all  those  places. 

^  .  An  objection  is  taken  to  the  admissibility  of  this  libel,  on  the  ground,  ^  ^  x^^- 

'*V'  that  it  does  not  plead  the  period,  when  Lady  Kirkwall  first  became  ^^'  f  L  Ck 
quainted  with  the  fact  of  adultery,  with  which  her  husband  is  charged.  ^  t  /  * 
The  Court,  however,  is  of  opinion,  that  the  objection  is  not  sustainable, 
either  in  point  of  fact,  or  in  point  of  law.  It  cannot  assent  to  the  infer- 
ence, that  Lady  Kirkwall  is  to  be  presumed  cognizant  of  the  adultery, 
f  because  she  lived  in  London,  where  it  took  place;  as  a  person,  in  this 
great  city,  moves  in  a  state  of  comparative  obscurity  as  to  his  actions, 
to  what  a  person  does,  who  lives  in  a  less  populous  place,  where  his  life 
is  open  to  continual  observation: — Magna  urbs  magna  solitudo. 

K^^i^  There  is  nothing  in  the  facts  charged,  to  show,  that  Lady  Kirkwall's 
^  suspicion  must,  of  necessity,  have  been  excited,  or  that  the  adultery 

L.^  /A'^might  not  have  taken  place  without  her  knowledge:  but  supposing  that 

7/.  she  was  acquainted  with  it,  though  a  husband  is  bound  to  take  prompt 
notice  of  the  infidelity  of  his  wife,  and  is  liable  to  have  his  neglect  of  so 
doing  urged  against  him,  when  afterwards  seeking  his  legal  remedy;  yet 
this  doctrine  is  not  to  be  pressed  against  a  wife,  unless  in  very  particu- 
lar cases. 

Even  in  the  case  of  a  husband,  it  is  not  invariably  expected,  that  he 
should  show  the  time  when  the  charge  first  came  to  his  knowledge.  It 
might  be  prudent,  and  expedient  for  the  success  of  his  suit,  that  he  should 
do  so,  but  it  is  not  absolutely  necessary — something  must  be  allowed  to 
convenience.  Certainly,  a  wife  would  not  be  justified  in  living  in  the 
same  house  with  her  husband's  concubine,  sharing  the  turpitude  of  his 
crime,  and  partaking  of  a  polluted  bed;  but  she  might  have  a  reasonable 
hope  of  his  return  to  her  society;  and  forbearance,  under  this  apes  recu^ 
perandij  has  never  yet  been  held  to  constitute  a  bar  to  her  legal  re- 
medy, when  every  hope  of  that  kind  should  be  extinct.  I,  therefore, 
admit  this  libel  to  proof. 


•  '  ^ 
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On  the  ISth  of  February  1818,  the  libel  being  fully  proved,  the  Court 
pronounced,  that  Lady  Kirkwall  was  entitled  to  a  divorce,  and  decreed 
accordingly. 


LORD  H  AWKE  v.  CORRI,  calling  herself  LADY  HAWKE.  —p.  «80. 

I 

Jactitation  of  Marriage. — Factum  of  Marriage  pleaded,  but  not  sustained  in  proof. — Ef- 
fect of  imponiion  of  such  celebration,  if  actually  practised,  gusart.  The  Court  ulti- 
mately declined  to  pronounce  for  Jactitation;  it  appearing  to  have  been  done,  origi* 
oally,  with  the  permission  of  the  party. 

PROCTOR  V.  PROCTOR.— p.  a92.  j-^,  j  ■ 

Divorce,  by  reason  of  adultery,  barred  by  the  eomperuaiio  crimirMt  comnutted  eren 
after  the  adultery  of  the  defendant. — Rearin^nation  sustained.  .  ^  . 

LAGDEN  vj  flack.— p.  303.  ' 
Subtnction  of  tithes. — Eodowment.-— SmaU  tithes. — Exemptions  orer-ruled. 

c)/ tt  iJL  ^y/  MORTIMER  v.  MORTIMER.— p.  310. 

/      •  •  •     '//    ' 

Divorce  by  reason  of  adultery  :*confes8ion  in  ariiculomortu,  as  then  apprehended,  after-  /yS, 
wards  retracted:  effeet,  as  pleaded.     Objection  over-ruled. — Cause  ultimately  settled   / 
by  agreemetit. 


I 


This  was  a  suit^  brought  by  the  wife,  for  a  restoration  of  conjugal 
rights;  in  which  an  allegation  was  no^  offered,  on  behalf  of  the  husband, 
pleading  her  familiarites  with  another  man,  and  her  confession  of  adul-- 
iery  with  him.  It  further  stated,  that  at  the  tinie  of  the  confession,  the 
husband  not  being  able  to  prove  an  act  of  adultery,  had  not  sued  for  a 
separation,  and  further  alleging  the  specific  charges  of  adultery,  and  thair 
the  adultery  was  carried  on  for  a  long  time. 

The  facts  alleged  were  these: — that  in  the  year  1805,Mr.  Mortimer  mar- 
ried this  lady,  then  a  Miss  St.  Barbe;  that  they  cohabited  together  until 
1811;  that  in  the  year  1807,  whilst  living  at  Blackheath,  they  became  ac- 
quainted with  a  Mr.  W.  A.  Young,  who  subsequently  was  much  at  the 
house;  but  po  suspicion  of  any  improper  conduct  on  his  part  then  enter- 
ed the  mind  of  Mr.  Mortimer.  In  August  1811,  Mrs.  Mortimer  being 
attacked  with  a  very  alarming  illness,  voluntarily  confessed  to  her  hus- 
band, that  she  had  some  time  before  carried  on  a  criminal  intercourse 
with  Mr.  Young;  and  the  same  evening,  after  taking  the  sacrament,  re- 
peated the  same  confession  to  her  sister-in-law.  Mr.  Mortimer,  on  re- 
ceiving this  intelligence,  endeavoured  to  procure  other  proof  of  the  fact, 
but  could  only  ascertain  that  some  familiarities  had  been  seen  to  pass  be- 
tween the  parties,  but  not  sufficient,  as  he  then  thought,  to  enable  him 
to  obtain  a  legal  divorce.  On  Mrs.  Mortimer's  recovery,  her  husband 
took  her  home  to  her  father,  and  communicated  to  him  the  circumstances, 
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when  it  was  mutually  agreed  that  she  should  reside  at  her  father's  house, 
on  an  allowance  from  her  husband  of  jSIOO  a  year,  and  articles  of  sepa- 
ration were  accordingly  drawn  up,  on  which  all  parties  continued  to  act, 
until  the  father's  death,  in  1816;  subsequent  to  which  Mrs.  Mortimer 
instituted  this  suit  asainst  her  husband,  for  restitution  of  conjueal  rights. 

Dr.  Burnaby  and  Dr.  Lushington  opposed  the  admission  of  the  alle- 
gation, on  the  ground  that,  independently  of  the  confession  of  Mrs.  Mor- 
timer, the  facts  pleaded  were  not  such  as  could  afford  any  inference  of 
criminality  whatever;  and  therefore,  if  a  divorce  were  to  be  pronounced 
upon  proof  of  this  allegation,  it  would  in  fact  be  a  divorce  on  the  mere 
confession  of  the  party;  but  it  is  a  known  rule  of  the  Canon  Law,  spe- 
cifically set  forth  in  the  105th  Canon  of  the  English  Church,  that  mar- 
riages cannot  be  dissolved  on  the  mere  confession  of  the  parties,  other- 
wise it  would  be  impossible  to  prevent  the  most  gross  collusion.  That 
the  confession  was  made  when  her  mind  was  weakened  by  disorder,  and 
may  have  been  carried  beyond  the  truth;  and  on.  her  recovery  she  re- 
tracted it  in  great  part,  admitting  only  that  she  had  been  guilty  of  levi- 
ties, not  of  actual  criminality.  Such  a  confession  was  of  no  avail  to  the 
other  party,  as  nothing  was  a  bar  to  a  suit  for  restitution,  which  would 
not  found  a  sentence  of  divorce.  That  as  to  the  deed  of  separation, 
which  was  pleaded,  the  Court  has  alwajTS  held,  that  such  deeds  did  not 
alter  the  legal  condition  of  the  parties,  and  were  never  consided  by  this 
Court  except  as  to  alimony.  As  to  the  other  facts,  if  the  proof  of  them 
was  too  vague,  nine  years  ago,  to  enable  the  husband  to  come  into  Court 
on  the  ground  which  he  now  assumes;  the  subsequent  lapse  of  time  must 
render  that  proof  still  more  indistinct,  and  must  make  it  more  difficult 
for  the  wife  to  produce  contrary  proof  in  establishment  of  her  innocence. 

On  the  other  side,  Dr.  Jenner  and  Dr.  Jlddams  contended,  that, 
where  the  husband  did  not  proceed  originally,  but  was  called  upon  for 
his  defence  against  receiving  his  wife,  a  greater  latitude  of  proof  was 
allowed;  or  the  wife  might,  by  withholding  her  suit,  till  the  vntnesses 
against  her  were  dead,  defeat  the  {ust  defence  of  the  husband;  that  the 
rule,  as  to  confession,  was  founded  on  the  Canon  Law,  (X.  4.  19.  5. 
Glos. )  and  the  words  of  it  seemed  to  apply  only  to  cases  of  divorce  and 
nullity  (Gib.  Cod.  445.  Oughton,  t  214):  It  would  not,  therefore, 
preclude  the  husband  from  the  benefit  of  it,  in  resisting  the  prayer  of 
the  wife;  that  with  respect  to  the  inability  to  bring  sufficient  proof  in 
1811,  as  set  forth  in  the  allegation,,  it  was  introduced  merely  in  explana- 
tion of  the  conduct  of  the  husband,  and  would  not  preclude  him  from 
offering  proof  at  the  present  time. 

JiTDOMENT. 

SiA  William  Scott. 
This  allegation  is  given  responsively  in  a  suit  for  restitution  of  con- 
jugal rights,  and  besides  the  formal  articles  pleading  admitted  facts,  (the 
marriage,  the  cohabitation  of  the  husband  and  wife,  and  the  intimacy 
formed  by  the  wife  with  a  Mr.  Young,  who  resided  near  her  husband's 
house  at  Blackheath,)  it  further  pleads,  in  four  articles,  what  I  presume 
is  intended  as  a  defence  against  the  application,  and  consists  of  a  charge 
of  adultery,  which  the  husband  proposes  to  establish  against  her.  There 
is  no  prayer  subjoined  to  the  allegation;  and  the  Court  is  left  in  the  dark, 
so  far  as  the  allegation  goes,  with  regard  to  its  ultimate  object;  but  I  am 
led  by  the  counsel  to  suppose,  that  it  will  be  for  a  separation  a  mensa 
et  thoro.     If  that  be  the  intention,  I  have  only  to  consider,  whether  the 
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iacts  alleged  will  support  such  a  prayer.  If  they  should  appear  to  fail 
of  answering  such  a  purpose,  it  may  then  be  time  to  consider  the  infe- 
rior purpose,  of  inducing  the  Court  to  refuse  to  lend  its  authority  to  the 
wife's  application,  for  the  return  of  her  husband. 

The  first  thing  which  the  Court  looks  to,  when  a  charge  of  adultery  is^)4  ^  « 
preferred,  is  the  date  of  the  charge,  relatively  to  the  date  of  the  crimi- 
nal fact  charged,  and  known  by  the  party;  because,  if  the  interval  be 
▼ery  long  between  the  date  and  knowledge  of  the  fact,  and  the  exhibi- 
tion of  them  to  this  Court,  it  will  be  indisposed  to  relieve  a  party,  who 
appears  to  have  slumbered  in  sufficient  comfort  over  them;  and  it  will 
be  inclined  to  infer  either  an  insincerity  in  the  complaint,  or  an  acqui- 
escence in  the  injury,  whether  real  or  supposed,  or  a  condonation  of  it 
It,  therefore,  demands  a  full  and  satisfactory  explanation  of  this  delay, 
in  order  to  take  it  out  of  the  reach  of  such  interpretations.  The  alle- 
gation before  me  is  constructed  with  a  view  to  this  purpose  of  explana- 
tion; foy  it  goes  into  a  history  of  facts  that  led  to  the  delay,  and  which, 
certainly,  could  not  be  all  of  them  admitted,  but  for  that  purpose. — ^The 
fifth  article  pleads,  first,  an  habitual  intimacy  between  the  parties,  cer- 
tainly of  an  unseemly  kind,  running  over  a  great  number  of  circumstan- 
ces from  1807  to  1811. — It  is  said,  that  this  imposes  a  great  difficulty 
upon  the  defence  of  the  wife,  for  that  it  is  almost  impossibly  for  her  to 
construct  a  defence  against  a  charge  of  such  extent  How  is  she  to  be 
able  to  frame  her  defence  against  time,  so  as  to  show  the  impossibility 
that  such  things  could  have  taken  place?  The  answer  to  that  is,  that  if 
the  charge  is  that  of  habit,  and  constant  practice,  it  is  just  as  easy  to  show 
the  contrary,  namely,  that  no  such  habit  and  practice  existed.  She  can 
cross-examine  his  witnesses;  and   she  may  produce  witnesses  of  her 

^  own,  to  prove,  that  there  were  no  such  evening  walks,  no  such  <' cham- 
bering and  wantonness,"  in  ^hort,'  nothing  that  raised  in  the  minds  of 
the  witnesses  a  surmise  of  any  thing  improper.     But  it  is  said,  there  isj^^^,-^ 
a  particular  fact  charged  in  a  very  loose  way  as  to  time.     It  is  pleaded  j/<^  ^ 
to  have  happened  in  the  latter  end  of  1810,  <'that  the  said  Alexander      /  * 
Young  and  Frances  Mortimer  were  aloi^e  together  in  an  upper  room  of 
a  certain  house,  and  that  the  said  Frances  Mortimer  was  then  observed 

}^  to  have  her  arm  round  the  neck  of  the  said  Youns,  and  to  be  kissing 
him."  She  there  can  at  least  cross-examine.  The  Court  will  scrutinise  -i  ' 
with  due  strictness,  and  with  fair  allowance  for  all  the  difficulties  of  her 
case,  and  it  might  hardly  deem  such  a  fact,  if  it  stood  alone,  sufficient  to 
induce  the  Court  to  admit  it;  but  after  all,  it  is  its  duty  to  consider,  how 
the  delay  originated,  so  as  to  produce  this  laxity  in  description  of  time^ 
and  whether  she  herself  has  not,  in  a  great  degree,  created  the  difficulty 
of  which  she  now  complains. 

The  sixth  article  states  a  confession,  and  it  is  a  confession  of  a  very  par- 
ticularly accredited  nature,  precise  in  point  of  reference  to  time— -extreme- 
ly solemn  in  its  form,  and  confirmed  by  acknowledgment  and  repetition,  (a) 

(a)  The  article  states,  «that»  in  the  month  of  August  1811,  she  was  attacked  with  a 
rm  alarnuQff  illnessi  that  she  gmve  birth  to  a  male  childi  that  her  life  was  despstfed  ol| 
and  that  she  sent  for  her  husband,  and  said,  that  she  could  not  die  happy  witnout  con- 
fessing, that  she  had,  for  some  time,  carried  on  a  criminal  intercourse  with  Mr.  foung; 
that  she  then  felt  much  easier,  and  received  the  sacrament;  and  being  still  apprehensive 
of  approaching  dissolutton,  she  repeated  the  same  confesrion  to  Mrs.  C.  Mortimer*  her 
sistcr-m-law,  and  recalled  to  her  menoiy  a  certain  day  in  1808»  when  the  eilme  wis 
first  committed.  *' 
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Now,  I  Deed  not  observe,  that  confession  generally  ranks  high,  or^ 
I  should  say,  highest  in  the  scale  of  evidence.  What  is  taken  pro  canr 
feaso  is  taken  as  indubitable  truth.  The  plea  of  <^  Guilty^'  by  the  party 
.accused  shuts  out  all  further  inquiry.  *^  Habemusconfitenfemreufn^' 
is  demonstration;  unless  indirect  motives  can  be  assigned  to  it  This 
confession,  however,  does  not  admit,  either  in  its  own  immediate  cir- 
cumstances, or  in  any  conduct  of  the  party,  the  possibility  of  any  such 
motives.  It  is  wrung  from  her  by  the  strong  emotions  of  her  own 
mind  in  articulo  tnoriisy  at  a  moment  when  her  declaration,  made  even 
against  others,  much  more  against  herself,  would  be  received  upon  the 
footing  of  sworn  testimony.  It  is  made  to  the  party  injured  for  the 
exoneration  of  a  loaded  conscience.  It  is  confirmed,  at  her  own  desire, 
by  the  most  solemn  act  of  her  religion.  It  is  repeated,  some  time  after- 
wards, to  another  person  interested  in  knowing  it,  and  with  a  reference 
to  circumstances  within  the  knowledge  of  that  pwson,  which  had  oc- 
curred on  the  very  day  to  which  the  confession  carried  back  the  crimi- 
nal act. 

Two  objections,  however,  are  taken;  first,  that  confessions  alone  will 
not  support  a  charge  of  adultery,  though  they  would  support  charges  of 
a  higher  nature,  such  as  treason,  murder,  &c. ;  and  it  is  certainly  true, 
that  such  is  the  letter  of  the  Canon  which  guides  the  proceedings  of  this 
Court,  and  such  is  the  interpretation  which  it  has  received.  The  more 
rational  doctrine  perhaps  is,  that  confession,  proved  to  the  satisfaction 
of  the  Court  to  be  perfectly  free  from  all  suspicion  of  a  collusive  pur- 
pose, might  be  sufficient  to  found  a  prayer  for  mere  separation  a  mensa 
et  thoro;  though  not  pro  dirimendo  matrimonii  vinculoj  so  as  to 
enable  a  party  to  fly  to  other  connexions.  The  distinction  is  the  more 
rational  here;  for  certainly  it  would  be  a  pretty  harsh  injunction  of  law 
to  compel  a  man,  whether  he  would  or  no,  to  live  with  a  wife  who  had 
acknowledged  her  infidelity  to  his  bed.  And  so  the  ancient  Canon 
Law  appears  to  have  considered  it,  by  recognising  a  difierence  of  rule 
in  the  two  different  cases  of  absolute  divorce,  and  of  mere  separation. 
(X.  4.  19.  5.)  Such,  likewise,  is  the  distinction  taken  in  the  more  an- 
cient Canon  of  this  country.  (A.  D.  1597.)  But  the  Canon  now  establish- 
ed, (A.  D.  1603.  c.  105.)  and  as  enforced  by  interpretations  too  literal 
and  too  numerous  to  be  shaken,  at  this  time  of  day,  by  any  considera- 
tions of  hardship  (however  justly  urged),  certainly  has  overlooked  the 
distinction,  and  applied  the  rule  indiscriminately  to  both  cases:  though 
Oughton  (an  authority  of  no  mean  consideration,  in  matter  of  practice, 
in  this  Court)  very  reluctantly,  (Tit.  21^.)  if  at  all,  submits  to  the  con- 
struction; and  appears  to  hold  out,  that  if  the  Court,  after  all  circum- 
spection  used,  is  satisfied  of  the  sincerity  of  the  confession,  it  ought  to 
rest  upon  it  as  proof.  In  the  present  case  the  sincerity  can  be  no  matter 
of  question.  No  motive  of  a  desire  advolare  ad  alteras  nuptias  can 
be  suspected.  She  resists  a  separation  at  the  very  time;  and  what  is  she 
now  attempting  but  to  re-establish  her  rights  in  this  very  marriage? 
However,  it  is  not  necessary  to  pursue  the  matter  further  upon  this  ob- 
jection; for  tlie  party,  in  this  case,  does  not  rest  his  demand  upon  a  con- 
fession alone.  He  pleads  facts,  to  be  supported  by  the  testimony  of 
others;  and  if  these  facts  are  merely  proximate  to  acts  of  adultery,  they 
may  yet  supply  all  the  legal  defect  of  a  solitary  confession. 

A  second  objection  is,  that  this  confession  was  retracted;  and  that  it 
is  so  admitted  to  have  been  in  the  succeeding  article.     Now  this,  which 
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is  argued  to  be  a  retractation,  appears  to  me,  on  the  contrary,  to  be 
little  short  of  a  recognition.  It  describes  freqiient  intercourse  unknown 
to  the  husband,  as  well  at  Mr.  Young's  house  as  at  her  husband's.  It 
describes  the  unrestrained  permission  of  indecent  liberties  with  her  per- 
son, and  it  then  particularizes  two  occasions  on  which  facts  are  describ- 
ed, which,  it  has  been  rightly  observed,  would  have  been  considered  bv 
any  accidental  spectator,  as  direct  proofs  of  the  ultimate  conclusion.  It 
IS  rather  too  much  for  her  to  expect,  that  having  advanced  so  very  far 
as  she  did,  the  Court  must  stop  short  in  its  conclusions,  at  the  exact 
point,  where  she  chooses  to  stop  short  in  her  narrative.  The  Court 
must  draw  its  consequences  though  she  disowns  them.  Retractation  is 
not  the  term  that  one  can  apply  to  such  an  admission,  even  if  taken 
singly  by  itself,  without  being  confirmed  and  enlarged,  as  it  is,  by 
all  that  had  passed  before  in  her  more  solemn  and  sincere  admissions. 

The  seventh  and  eighth  articles  plead  the  circumstance  which,  led  to 
the  deed  of  separation,  and  the  deed  is  exhibited.  The  objection  taken 
against  these  articles  is,  that  deeds  of  separation  are  not  pleadable  in  the 
Ecclesiastical  Court;  and  most  certainly  they  are  not,  if  pleaded  as  a 
bar  to  its  further  proceedings;  for  this  Court  considers  a  private  separa- 
tion as  an  illegal  contract,  implying  a  renunciation  of  stipulated  duties — 
a  dereliction  of  those  mutual  offices,  which  the  parties  are  not  at  liberty 
to  desert— an  assumption  of  a  false  character,  in  both  parties,  contrary 
to  the  real  staius  personm,  and  to  the  obligations  which  both  of  them 
have  contracted  in  the  sight  of  God  and  man,  to  live  together  <<  till 
death  them  do  part,"  and  on  which  the  solemnities  both  of  civil  socie- 
ty, and  of  religion,  have  stamped  ^  binding  authority,  from  which  the 
parties  cannot  release  themselves  by  any  private  act  of  their  own,  or 
for  causes,  which  the  law  itself  has  not  pronounced  to  be  sufficient,  and 
sufficiently  proved.  These  Courts,  therefore,  to  which  the  law  has  ap- 
propriated the  right  of  adjudicating  upon  the  nature  of  the  matrimonial 
contract,  have  uniformly  rejected  such  covenants,  as  insignificant  as  a 
plea  of  bar;  and  leave  it  to  other  Courts  to  enforce  them,  so  far  as  they 
may  deem  proper,  upon  a  more  favourable  view  (if  they  entertain  it)  of 
their  consistency  with  the  principles  of  the  matrimonial  contract  Asa 
plea  in  bar,  therefore,  this  Court  would  be  bound  to  reject  it;  but  the 
truth  is,  that  it  is  not  offered  here  in  that  character.  It  is  pleaded  as  a 
piere  fact  in  the  case,  in  a  way  historical  and  explanatory  of  the  conduct 
of  the  parties;  and  in  that  character  it  is  most  material;  for  it  contains 
a  most  satisfactory  explanation  of  all  the  delay  that  is  complained  of, 
and  likewise  suggests  very  strong  conclusions  with  respect  to  the  truth 
of  the  facts  charged  upon  the  wife.  It  asserts,  that  the  husband  was 
prevented  from  instituting  proceedings  by  not  having  other  evidence  of 
his  wife's  infidelity  than  her  confession;  or  if  he  had  more  (such  as  he 
now  engages  to  produce)  under-rating  in  his  own  estimate  the  legal 
effect  of  it  for  obtaining  a  divorce.  He  communicated  with  her  father, 
Mr.  St  Barbe,  *<on  her  misconduct ;^^  a  private  separation  was  agreed 
upon;  and  she  returned  to  live  with  her  father,  under  a  certain  provi- 
sion of  maintenance  from  the  husband  then  agreed  upon. 

Now,  nothing  can  be  stronger  tt)  betray  the  real  state  of  facts  then 
existing,  than  that  she  should  agree,  and  her  father  should  agree,  to  a 
separation  upon  such  a  charge  of  misconduct^  which  coufd  not  have 
been,  had  it  not  been  fully  admitted  in  the  consciousness  of  the  one,  and 
fully  credited  on  the  information  received  by  the  other.    The  feelings 
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of  honour  on  the  part  of  the  wife,  and  of  affection  on  the  part  of  the 
father,  must  otherwise  have  rebelled  against  such  a  proposition,  founded 
on  such  a  statement  However,  the  separation  actually  takes  place,  and 
the  matter  in  consequence  slumbers,  at  least  in  all  public  form,  for  years, 
during  the  lifetime  of  the  father.  Upon  his  death  the  husband  suffers 
it  to  remain  on  the  same  footing;  not  so  the  wife,  for  she  then  becomes 
the  aggressor,  and  calls  for  a  restitution  of  her  conjugal  rights;  and 
when  he  objects  to  this  demand,  upon  the  charges,  which,  with  her  con- 
sent and  her  father's,  had  been  suffered  to  lie  so  long  dormant,  she  cries 
out  against  the  difficulties  she  is  laid  under  for  her  defence,  by  the  delay 
of  proceeding  to  which  she  was  as  much  a  party  as  himself;  and  he  hiui 
to  fight  up  against  the  deficiencies  of  proof,  that  the  lapse  of  so  much 
time  may  have  produced.  In  all  probability  that  delay  has  been  full  as 
favourable  to  herself  as  it  could  be  to  him,  and  she  perhaps  now  pro- 
ceeds in  the  confidence  that  such  must  be  its  effect 

I  shall,  therefore,  admit  this  allegation  to  proof  in  toto;  and,  I  think 
it  not  premature  to  say,  that  if  it  be  proved  to  the  extent  in  which  it  is 
laid,  it  will  entitle  the  husband  to  a  sentence  of  legal  separation.  What 
its  effect  may  be  as  a  mere  bar  to  the  present  suit,  if  the  proof  falls 
short  of  that  extent,  I  can  better  ascertain  when  I  see  how  far  it  actually 
does  fall  short 


A  counter-allegation  was  afterwards  given  in  on  the  part  of  the  wife, 
and  witnesses  were  examined  on  both  allegations.  On  7th  December 
1821,  the  cause  was  ready  for  hearing,  when  it  was  settled  between 
the  parties,  and  both  proctors  declared,  that  they  proceeded  no  fur- 
ther. 


5"  ^'         GUEST  V.  SHIPLEY,  falsely  calling  herself  GUEST,  —p.  321 . 

^^^•yO^  Citation,  in  a  suit  of  nullity  of  marriage^  by  reason  of  incurable  impotence;  not  wstain- 
ed:  The  complainant  having  confessed  the  validity  of  the  marriage  in  former  pro- 
ceedings for  divorce,  by  reason  of  adultery,  against  him. 

In  this  case,  a  citation  was  taken  out,  calling  upon  the  woman  to  an- 
swer, in  a  suit  of  nullity  of  marriage,  by  reason  of  impotence,  by  mal- 
conformation  in  her  person:  An  appearance  was  given  for  her,  under 
protest;  on  the  extension  of  which,  and  the  answer  of  the  man,  in  an  act 
of  Court,  the  matter  was  argued  by  Dr.  Arnold  and  Dr,  Adorns^  for  the 
woman;  and  by  Dr.  Lushingtan^  for  the  man. 

Judgment. 
Sir  William  Scott. 

This  is  a  proceeding  by  Thomas  Douglas  Guest,  to  obtain  a  sentence 
of  nullity  of  marriage,  by  reason  of  incurable  impotence,  arising  from 
mal-conformation  of  his  wife;  a  mal-conformation,  which  defeats  the 
purposes  for  which  the  marriage  contract  is  founded.  Such  cases  are 
supposed  to  be  physically  possible,  and  the  Court  has  occasionally  re- 
ceived them;  but,  for  reasons  inherent  in  the  nature  of  such  causes,  the 
Court  is  not  disposed  to  encourage  them,  without  an  evident  necessity; 
the  proofs  being  such  as  are  palpably  against  the  modesty  of  the  sex.  In 
this  case,  it  appears,  that  the  parties  were  married  in  1813;  the  wife  had  a 
considerable  property,  14,000/.;  of  which  10,000i  was  property  reserved 
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to  hendf;  as  it  does  tiot  appear,  that  the  husband  had  any  fortune*  In 
the  quality  of  her  husband,  under  the  marriage  settlement,  he  has  had 
the  use  of  4000/.,  which  furnishes  a  pretty  strong  inference,  that  there 
was  no  such  objection  to  the  marriage,  as  is  now  stated,  since  it  is  only 
in  the  character  of  a  lawful  husband,  that  he  could  entitle  himself  to  the 
use  of  this  money.  It  appears,  that,  within  one  month  after  the  mar- 
riage, he  was  found  by  the  wife  in  a  situation  with  a  maid-servant,  whom 
he  had  introduced  into  her  service,  which,  though  it  might  not  afford 
direct  proof  of  adultery,  was  sufficient  to  raise  her  suspicion,  and  a  suit 
was  accordingly  brought  on  the  part  of  the  wife,  {a)  The  libel  was  given 
in  after  some  time,  which  pleaded  lawful  marriage  between  the  parties; 
and  this  plea  was  not  opposed  on  the  part  of  the  husband.  He  had  then 
the  opportunity  of  controverting  the  fact,  that  he  was  not  her  lawful 
husband,  on  account  of  these  natural  obstructions,  which  ^^"ouid  jdefeat 
the  validity  of  the  marriage;  but  he  did  not  use  tiiat  opponunity.  His 
conduct,  on  that  occasion,  may  be  considered  as  an  admission^  thatlihere 
was  no  such  impediment  to  the  marriage.  ^   " 

It  is  said,  that  the  validity  of  the  marriage  was  only  an  incidental 

?>int  in  such  a  suit,  but  it  is  the  foundation  of  the  whole  proceeding, 
here  can  be  no  adultery,  if  there  is  no  marriage;  and  it  is  always  held, 
both  here  and  at  Common  Law,  that  the  first  point  to  be  proved  is  the 
marriage,  which  the^ther  party  may  contest,  and  if  he  does  not,  the 
form  of  the  sentence,  in  such  cases,  pronounces  that  there  has  been  a 
true  and  lawful  marriage,  as  well  as  a  violation  of  it.  I  am  of  opinion, 
therefore,  that  this  point  has  been  an  essential  part  of  a  suit,  which  this 
Court  has  determined;  and  that  it  is  not  in  the  power  of  the  party  now 
to  bring  it  again  before  the  Court,  even  if  there  was  no  other  objection 
to  it  But  the  length  of  time  which  has  elapsed,  is,  in  itself,  almost  a 
bar;  for  I  do  not  remember  any  instance,  in  which  such  a  suit  has  been 
allowed  to  be  instituted,  after  such  an  interval.  That  a  period  of  seven 
years  should  be  allowed  to  elapse  in  a  case,  where  even  a  very  short  co* 
habitation  would  have  sufficed  for  the  discovery,  is  not  allowed  by  any 
principle  of  law  with  which  I  am  acquainted. 

It  has  been  said,  that  all  this  arose  from  the  forbearance  of  the  man; 
that  he  has  no  intention  of  obtaining  money  from  the  wife  as  is  suggest- 
ed; but  that  he  colluded  in  the  former  proceedings,  and  submitted  to  the 
sentence,  on  the  engagement  of  the  wife's  proctor^  that  be  should  not  be 
subject  to  the  costs.  This  is  positively  denied  by  the  practiser  in  this 
Court,  and  it  is  highly  improbable,  that  any  practiser  of  this  Court  should 
so  have  conducted  himself.  The  denial  is  completely  supported  by  a 
person  who  was  present  at  a  conversation,  which  occurred  in  a  proper 
way,  while  he  attended,  at  the  office  of  the  proctor,  for  the  purpose  of 
identifying  the  man.  I  am  quite  satisfied  therefore,  that  there  was  no 
such  engagement;  if,  however,  the  averment  was  true,  it  would  be  what 
he  has  now  no  right  to'  allege,  that  he  agreed  to  submit  to  a  sentence^ 
when  he  could  have  made  a  defence.  The  letters,  which  have  been  pro- 
duced, contradictory  to  this,  are  of  a  mendicant  kind;  and  there  is  also 
something  of  the  appearance  of  threats,  which  forms  part  of  the  machi- 
nery in  this  shameful  attempt  to  extort  money.     I  am  of  opinion,  that 

(a)  On  9Ui  February  1816^  in  a  suit  of  adultery  brought  by  Mn.  Guest  against  her 
husband,  an  issue  was  given,  confesring  the  marriage,  otherwise  contesting  the  suit  n^ 
gatiyely :  Sentence  was  given  in  favour  of  the  wife;  and  there  was  no  appeal 
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the  wife  has  acted  with  becoming  spirit  in  resisting  soch  an  attempt,  and 
bringing  this  case  before  the  Court — I  dismiss  this  suit  with  costs. 


J?^. 


BRIGGS  V.  MORGAN.— p.  324. 

[See  the  Report,  1  Eng.  Eccl.  Rep.  408.] 

Nullity  of  marriage  by  reason  of  incurable  impotence  alleged  against  the  wife,  ftoi  aui- 
tained.  The  charge  allowed  to  be  repelled  under  the  circumstances  of  <i^  &c.  and 
by  a  denial,  in  the  form  of  protestation,  by  affidavits.     < 


.  i#k>i*s       #pj^g  Office  of  The  Judge  promoted  by 
\*Hui  [flH«BERT  V.  BUZZARD  and  BOYER.— p.  333. 

V;  »,...*.       [g  ^  3  pj^u  Rep.  335,  1  Eng.  Eccl.  Rep.  411.] 


Right  of  burial,  in  imperishable  materials;  how  far  restrained  by  considerations  of  pub- 
lic convenience:  Patent  Iron  Coffins,  the  subject  of  the  present  question,  admitted  at 
an  increased  ntte  of  payment  to  the  parish. 


f 'T-t,  ♦•  BURN  ▼.  FARRAR,  falsely  called  FARRAR.— p.  369. 


Nullity  of  marriage  alleged  on  the  kx  hd  of  France,  on  a  mairiage  between  English 
subjects,  celebrated  by  the  chapUun  of  the  British  forces,  then  in  the  occupat&oa  oi 
the  country.    Libel  admitted:  Principal  question  reserved. 

This  was  a  case  of  nullity  of  marriagei  instituted  on  the  part  of  the 
wife,  with  reference  to  the  circumstances  of  the  marriage,  as  celebrated 
in  France,  by  the  chaplain  of  the  British  forces,  under  the  Duke  of  Wel- 
lington^  and  not  in  conformity  to  the  law  of  France,  as  pleaded  and  set 
forth.  Upon  admission  of  the  libel  in  pasnamf  no  appearance  having 
been  given  for  the  husband.  Dr.  Swahey  described  the  nature  of  the 
ease,  as  above  stated,  observing,  that  it  would  be,  when  proved,  a  lesal 

f round  of  nullity;  as  marriage,  like  all  other  contracts,  should  be  cele- 
rated  accoMing  to  the  lex  loci. 
Judgment. 

Sir  William  Scott. 
I  shall  admit  this  libel  to  proof,  without  deciding  at  present  on  the 
effect  which  it  may  have  if  proved ;  but  merely  to  assist  the  party  pro- 
ceeding, in  procuring,  if  possible,  an  answer  to  it  from  the  opposite 
party.  I  have  received  several  letters  addressed  to  me^by  £ngl]sh 
clergymen,  and  others,  in  foreign  countries,  relative  to  marriages  of  this 
kind,  which  letters  I  have  felt  it  to  be  my  duty  not  to  answer;  as  it  cer- 
tainly is  no  part  of  my  public  duty,  to  answer  private  inquiries  upon 
questions,  which  may  come  judicially  before  me.  Some  of  the  mar- 
riages, which  gave  occasion  to  those  letters,  have  been  contracted  under 
circumstances  similar  to  the  present;  and  it  will  be  too  much  to  expect, 
that  I  should  instantly  give  a  judgment  upon  such  questions,  in  an  un- 
defended suit,  and  in  which  I  can  hear  no  argument  in  support  of  the 
validity  of  the  marriage. 
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It  appears,  that  the  hasband  here  was  an  officer  of  the  army  of  occu* 
pation;  and  it  may,  therefore,  very  well  be  doubted,  whether  he  was  at 
all  subject  to  the  French  law,  as  pleaded  in  the  libel.  I  shall  give  no 
decided  opinion  on  that  point  at  present;  but  I  shall  admit  the  libel,  in 
order  that  the  party  may  be  the  better  enabled  to  obtain  an  appearance, 
a^d  bring  the  cause  to  a  regular  decision  upon  proper  argument. 

No  further  proceedings  have  taken  place. 


RUDING  V.  SMITH,  falsely  calling  herself  RUDING.—p.  371. 

Nullity  of  fiutrriage,  alleged  on  the  Ux  lod  of  Holland,  as  not  conformable  thereto* 
with  reference  to  a  marriage  celebrated  between  Britbh  subjects  at  the  Cape,  by  the 
chaplain  of  the  British  forces,  then  occupying  that  settlement  under  capitulation. 
Libel  not  admitted. 

This  was  a  case  of  nullity  of  marriage,  brought  by  the  husband,  to 
set  aside  a  marriage  celebrated  in  a  room  in  a  private  house,  between 
the  parties,  being  Sritish  subjects,  at  the  Cape  of  Good  Hope,  on  the 
22d  October  1796,  by  the  Chaplain  of  the  English  forces,,  by  virtue  of 
a  licence  or  permission  from  General  Sir  James  Craig,  the  commander 
of  the  British  forces  at  the  said  colony. 

The  libel  pleaded  the  surrender  of  the  Cape  to  the  British  forces  in 
1795,  and  the  term^  of  capitulation,  ^Uhat  the  inhabitants  of  the  Cape 
should  preserve  their  prerogatives,  and  the  exercise  of  public  worship, 
which  they  at  present  enjoy:"  and  that  the  laws  of  the  United  Pro- 
vinces, which  were  in  force  at  that  time,  had  never  been  repealed  or  al- 
tered.    It  then  set  forth  the  law  of  Holland (a^  respecting  marriage, 

(a)  The  fourth  article  of  the  libel  pleaded,  *<that  in  and  by  the  laws  of  the  United 
States  prevailing*  in  the  said  settlement  or  colony,  every  marriage  between  persons  who 
were  respectively  of  the  relig^ion  established  by  law  within  the  said  settlement  or  colo- 
ny, must  be  celebrated  in  the  parochial  church  of  the  parish  in  which  one  of  the  said 
persons  resided,  by  the  priest  or  minister  thereof,  otherwise  the  same  would  be  void 
and  of  no  effect:  That  in  and  by  the  said  laws,  every  marriage  between  persons  both  or 
either  of  whom  were  dissenters  from  the  religion  established  by  law  within  the  said  set- 
tlement or  colony,  must  be  so  solemnized  or  contracted  before  a  magistrate  at  his  ordi- 
nary place  of  session,  otherwise  the  same  would  be  void  and  of  no  enecti  and  the  party 
proponent  doth  further  allege  and  propound,  that  in  and  by  the  said  laws  no  legal  aqd 
v«lid  marriage  could  be  had  or  solemnized  within  the  said  settlement  or  colony,  either 
between  persons  who  were  respectively  of  the  religion  by  law  established,  or  both  or 
either  of  whom  were  dtssentei^  from  the  same,  without  due  publication  of  banns  three 
several  times,  or  without  a  licenee  or  dispensation  from  the  same,  granted  by  the  su- 
preme authority  of  the  States,  in  whom  the  power  of  granting  such  licence  or  dispen- 
sation was  exclusively  vested,  and  that  such  licence  or  dispensation  was  never  granted 
by  the  Mid  supreme  authority,  for  more  than  one  or  two  of  the  said  necessary  public*- 
taons  of  banns :  Tliat  in  and  by  the  said  laws,  no  man  under  the  age  of  thirty  years 
could  lawfully  contract  marriage  without  the  consent  of  his  parent  or  parents,  if  living, 
first  had^imd  obtained,  or  if  dead  by  his  guardian  or  guartlians  lawfully  appointed;  and 
that  no  woman  under  the  age  twtniy-five  years,  could  lawfully  contract  marriage  with- 
out the  consent  of  her  parents  if  living,  or  if  dead,  of  her  guardian  or  guardians  law- 
fully appointed;  and  that  all  marriages,  where  the  man  was  under  the  age  of  thirty 
years,  or  the  woman  under  the  ag^  of  twenty-five  years,  had  and  solemnized  without 
the  consent  of  the  parents  or  parent,  if  living,  or  if  dead,  of  the  guardian  or  guardians 
lavrfully  appointed  of  the  party  so  under  the  age  of  thirty  or  twenty-five  years,  were 
absolutely  null  and  void  to  all  intents  and  purposes  in  law  whatsoever;  and  that  no  dif- 
ference or  exemption  whatever  was  made  or  allowed  for  or  on  account  of  any  person 
or  persons  whatever,  being  foreigners,  or  tn  itinere,  or  otherwise;  but  the  same  were 
binding  upon  all  persons  whatever,  desirous  of  contracting  matrimony  within  the  said 
colony.'* 
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and  alleged.  That  between  perions  both,  or  either  of  theai, 
from  the  reh'gion  established  by  law,  marriage  must  be  solemnized  or 
eontracted  before  a  magistrate,  or  otherwise  the  same  would  be  null  and 
of  no  effect;  and  that  no  exception  was  allowed  for  persons  being  stran* 
gera  or  foreigners.  It  then  pleaded  the  principal  circumstances  in  the 
situation  of  these  parties,  ^Hhat  the  wife  was  born  at  Fort  Saint  George, 
in  India,  in  November  1777,  and  Mr.  Rudinj;  in  1774,  in  England:  that 
they  were  resident  at  the  Cape  in  September  and  October  1796;"  and 
prayed,  that  the  marriage  being  had  in  a  private  house,  not  in  the  paro- 
chial church,  without  banns  or  licence,  and  without  consent  of  parents 
as  required  by  the  law  of  Holland,  might  be  pronpunced  to  be  null  and 
invalid. 

The  admission  of  the  libel  was  opposed  by  Dr.  Jennner  and  Dr.  Phil- 
limore — who  submitted,  that  though  the  principle  of  lex  lociy  which 
was  assumed  in  the  libel,  might  be  very  just,  as  an  affirmative  position; 
it  would  not  follow,  that  the  converse  of  that  proposition  was  true;  that 
no  marriage  contracted  in  a  foreign  country  could  be  good,  unless  it  was 
solemnized  according  to  the  law  of  the  place:  That  the  general  principle 
could  not  apply  to  persons  being  at  the  Cape,  as  British  subjects,  under 
the  protection  of  the  British  forces,  then  in  possession  of  the  settlement, 
by  virtue  of  the  recent  surrender;  that  such  persons  must  be  supposed  to 
contract  with  reference  to  the  law  of  their  own  country,  accordinff  to 
^  *  J   the  distinction  maintained  even  by  Huber(a),  and  admitted  by  Lord 

/A  ^W«  Mansfield  in  the  case  of  Robinson  v.  Blandj  2  Burrows,  1077,  that 

S)c,  /fs  marriage  is  to  be  considered  not  so  much  with  respect  to  the  locus  con- 
tracttiSf  as  of  the  place  where  it  is  to  be  exercised.  That  the  terms  of 
the  capitulation  might  preserve  to  the  inhabitants  the  enjoyment  of  their 
former  laws,  but  it  would  be  unreasonable  to  impose  them  as  paramount 
authority  on  all  English  subjects,  who  might  be  with  the  British  army 
in  the  condition  of  conquerors;  that  in  Gibraltar,  in  the  East  Indies,  and 
in  other  places,  the  exercise  of  particular  religions  is  reserved  to  inha- 
bitants; yet  the  marriages  of  English  subjects  in  those  places,  under  the 
English  laws,  had  never  been  disputed. 

In  support  of  the  Libel, — Dr.  Lushington  and  Dr.  Dodson  contend- 
ed,— That  it  had  been  established  by  the  highest  authority,  that,  in  con- 
quered countries,  the  laws  remained  in  force,  till  altered  by  competent 
authority.  CalvMs  case,  7  Coke's  Rep.  17,  18.  That  the  authority  of 
the  laws,  so  continued,  was  binding  on  all  persons;  and  there  was  no 
distinction  as  to  contracts  between  natives,  and  strangers,  except  as  to 
property  situated  in  another  country.  (&)  That  it  had  been  laid  down  in 
this  Court,  in  the  recent  case  of  Datrymple  v.   Dalrymphy  supra, 

^%S.  p.  485,  that  all  persons  contracting  marriage  are  bound  to  celebrate  such 
marriage  according  to  the  lex  loci:  it  had  been  so  held  in  older  cases,  in 

SSi^"^'  Compion  v.  Bearcroftj  Deieg.  1769,  and  in  Ilderton  v.  Ildertofiy  2  H. 
Bl.  Rep.  145;  and  the  distinction  now  contended  for,  as  to  persons  in 
the  character  of  conquerors,  could  not  be  maintained.  In  Bum  v. 
FarraVj   ante,  p.  550,  which  Was  a  case  of  British  subjects  married 


/ 


(a)  Pnelectiones  Juris  Civili8.-^De  Conflictu  Legum,  1. 1.  tit  3.  %  10. 
SSi  •  W  Campbell  v.  Ball,  I  Cowper,  208.  On  that  subject,  see  see  also  2  P.  Wms.  75.  sad 

the  exception  therein  stated,  **  unless  it  be  contraiy  to  the  Law  of  England,  or  tnolvsi 
in  aCf  or  an  omitled  case/'  And  the  very  able  argument  of  Mr.  Nolan  apon  it  in  the  case 
of  Governor  Picton,  St.  Tf.  vol.  30.  p.  833  et  seq, 


<  » 
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in  France  by  licence,  and  permission  of  the  Duke  of  Wellington,  the 
Court  admitted  the  libel;  but  intimated,  that  it  was  a  question  of  mo- 
ment, in  which  it  was  not  disposed  to  proceed  further  in  the  absence  of 
the  husband,  who  was  said  to  be  gone  to  South  America.     If  that  mar- 
riage could  be  held  good,  it  mugt  be  owipg  to  the  particular  situation  of 
the  British  armies  in  France:  There  was  no  conquest,  and  no  natural 
communication  with  the  civil  authorities,  nor  opportunity  of  resorting 
to  the  tribunals  of  the  country.     In  this  instance,  such  a  plea  could  not 
be  advanced,  as  the  laws  had  been  recognized;  and  there  was  a  special 
provision  in  those  laws  for  the  case  of  strangers^  and  dissenters  from  the 
religion  of  the  place,  by  which  the  celebration  of  this  marriage  might 
have  been  had  as  easily,  as  by  the  mode  which  had  been  adopted.     The  . 
principle  of  resorting  to  English  law  would  carry  with  it  a  great  incour 
venience,  as  the  law  so  imported,  would  be,  not  the  present  law  of  Eng- 
land, but  such  as  had  been  in  force  seventy  years  ago.     The  case  of 
British  subjects  in  India  was  peculiar  and  sui  generis;  as  they  were  ex- 
empted from  the  law  of  the  country,  and  lived  as  persons  in  factories, 
under  the  faith  of  treaties,  and  the  provisions  of  sundry  charters  and 
acts  of  parliament     In  the  case  of  Middleton  v.  Janveririj  post   a  iT^* 
marriage  solemnized  in  Flanders,  but  not  according  to  the  lex  loci^  had 
been  set  aside;  and  it  was  submitted  on  those  authorities,  that  this  mar- 
riage, being  had  without  publication  of  banns,  and  without  a  licence  from 
any  competent  authority,  or  according  to  the  laws  of  Holland,  was  null 
and  void. 

In  reply — Dr.  t/enner  and  Dr.  Phillimore— The  proposition  advanced 
on  the  other  side,  would  amount  to  this,  that'officers  serving  in  the  Bri- 
tish forces,  at  the  surrender  of  the  Cape,  would  be  instantly  subject  to 
the  laws  of  the  conquered  country,  in  all  cases,  and  in  all  transactions, 
even  between  themselves, — which  would  be  a  manifest  absurdity.  That 
the  general  principle  of  the  lex  lad  could  not  be  applied  universally  as 
a  negative  proposition.     It  necessarily  contained  in  it  many  qualifica- 
tions and  exceptions,  as  with  respect  to  polygamy,  and  other  customs, 
which  could  not  be  reconciled  to  the  laws  and  the  religion  of  this  coun- 
try.    The  present  case  also,  necessarily  formed  another  exception.  The 
authority  of  the  decision  in  Campbell  v.  Hall  referred  to  persons  set- 
tling in  a  foreign  colony,  and  was  not  applicable  to  the  question  before 
the  Court     Military  persons,  and  others  accompanying  the  military  oc- 
cupation, are  to  considered  in  a  different  point  of  view;  toith  respect  to 
such  personSf  Voet,  in  Dig.  lib.  23.  tit  2,  and  Huber,  admit  the  dis- 
tinction, that  they  must  be  understood  to  contract  according  to  the  laws 
of  their  own  country;  as  an  exception  founded  on  the  nature  of  their 
situation.     In  Compton  v.  Bearcro/ty  the  question  did  not  turn  on  theT^^i  Y^ 
validity  of  the  marriage  by  the  law  of  Scotland,  because  nothing  appear-  v  j^  ^ 
ed  respecting  that  law;  the  libel  pleaded  only  the  marriage  act,  and  the 
nullity  of  the  marriage  as  alleged,  cont)racted  by  persons  going  to  Scot- 
land to  celebrate  a  marriage  there,  in  evasion  of  the  law  of  their  own 
country.     The  Court  held,  that  the  marriage  act,  in  its  terms,  did  not 
apply  to  Scotland,  and  could  not  be  extended  on  the  principle  of  evasion. 
On  that  ground  it  did  not  sustain  the  libel;  but  gave  no  opinion  on  the 
effect  of  the  law  of  Scotland  on  that  marriage,  as  that  question  had  not  . 
been  raised  in  the  pleadings,  (a)     In  Dalrymple  v.  nalrympUj  the^^*^ 

(a)  It  appears  from  the  argument  in  Compton  v.  Beareroflt  that,  soon  after  the  Ifar- 
VoL.  IV.  70 
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parties  were  inhabitants  of  the  country,  and  one  a  native  inhabitant.  If 
Mr.  Ruding  had  married  a  Dutch  lady,  it  might,  perhaps,  have  imposed 
on  him  an  obligation  to  conform,  in  such  marriage,  to  the  laws  of  the 
settlement;  and  a  departure  from  them  might  have  been  fatal.  In  Mid- 
dleton  V.  Janverin^  the  marriage  was  designed  to  be  according  to  the 
law  of  Austrian  Flanders,  without  any  intention  to  adhere  to  the  British 
law. 

Court. — Could  it  be  laid  down  conversely,  that  all  marriages  abroad 
according  to  the  British  law.  Would  be  good? 

Dr.  Jenner. — I  will  not  undertake  to  offer  an  opinion  on  that  point; 
as  I  do  not  feel  myself  called  upon  to  maintain  that  proposition;  at  pre- 
sent, it  may  be  sufficient  to  say,  that  there  are  no  cases  which  establish 
the  contrary:  The  present  case  rests  on  special  grounds; — the  impossf- 
bility  of  subjecting  all  individuals,  accompanying  a  conquering  army, 
to  the  laws  of  the  conquered  country.  Among  other  requisites  of  the 
Dutch  law,  is  the  consent  of  parents,  which  must,  in  almost  all  such 
marriages,  be  impossible  to  be  obtained,  as  it  was  peculiarly  in  the 
present  instance,  from  the  circumstances  of  the  case. 

Judgment. 

Lord  STowELL.(a) 

This  is  a  suit  brought  by  Walter  Ruding,  Esq.  against  Jemima  Clau- 
dia Smith,  for  the  purpose  of  praying  this  Court  to  pronounce  null  and 
void  his  marriage  had  with  that  lady  under  the  following  circumstances: 
— She  was  born  at  Fort  St.  George,  in  the  East  Indies,  in  the  month  of 
Nov.  1777.  His  birth  took  place  at  Eineton,  in  the  county  of  War- 
wick, on  the  13th  day  of  May  1774.  In  September  1796,  she  was  at 
the  Cape  of  Good  Hope;  the  Cape  had  surrendered  a  year  before:  for 
what  purpose  she  came  thither,  or  how  long  she  meant  to  remain,  does 
not  appear.  At  the  same  time  Mr.  Ruding  came  thither  also,  in  his 
way  to  the  East  Indies,  being  at  that  time  a  captain  in  the  12th  Regi- 
ment of  Foot.  On  the  22d  of  October  1796,  they  were  married  by  the 
chaplain  of  the  British  garrison,  under  the  authority  of  a  licence  granted 
by  General  Craig,  the  commander  in  chief  of  the  British  forces  in  that 
country.  When  the  marriage  was  performed,  Mr.  Ruding  was  of  full 
age;'  but  the  lady  was  under  the  age  of  nineteen.  The  consent  of  pa- 
rents or  guardians,  required  by  the  Dutch  law  then  generally  prevailing 
at  the  Cape,  was  not  obtained,  as  regarded  either  of  the  contracting  par- 
ties. Her  father  had  died  some  years  before,  and  her  mother  had  mar- 
riage Actp  many  instances  had  occurred  of  persons  going  into  Scotland,  to  evade  the  re- 
strictions of  that  Act  The  cases  of  Bedford  y.  Vamey,  1763,  before  hofd  NarilUngtanf 
and  Brook  v.  OUver  at  the  Rolls,  before  Sir  Thomaa  Clarke,  1759,  were  mentioned,  being 
cases  of  bequests,  dependent  on  the  validity  of  such  marriage,  in  which  it  had  been  con- 
tended, that  the  marriage  wot  not  valid;  but  the  objection  was  over-ruled,  and  the  points 
in  those  cases  adjudged  accordingly. — It  was  said  also,  that  Lord  Northingion  must  have 
been  well  acquainted  with  the  spirit  and  intention  of  that  act,  as  he  had  been  much  con- 
cerned in  procuring  it 

The  notion  of  impeaching  those  marriages,  on  the'  ground  of  evasion  stated  in  the 
libel,  is  there  supposed  to  have  proceeded  from  the  observations  of  Lord  Manefield,  in 
EMnaon  v.  Bland,  as  to  the  exception  that  might  be  admitted  in  such  cases  on  that 
principle,  as  suggested  by  Iluber. 

(a)  On  the  14th  of  July,  Sir  Wm,  Sooit  was  created  a  Peer  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  by  the  title  of  Baron  SUnveU,  and  on  the  14th  of  August  re- 
signed the  chair  of  the  Consistory  Court.  He  was  succeeded  by  Sir  Chmtopher  Bobkt' 
mm,  L.L.D.  His  Majesty's  Advocate  General. 
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ried  a  second  husband ;  and  no  appointment  of  guardians  had  taken  place. 
It  is  contended  by  the  husband,  that  by  the  Dutch  law  at  that  time  in 
force  at  the  Cape,  this  marriage  was  null  and  void:  and  on  that  ground 
he  seeks  the  aid  of  this  Court,  to  pronounce  a  sentence  declaratory  of  its 
nullity. 

The  case  of  facts  which  I  have  stated,  and  the  Dutch  law  under  which, 
if  applied  to  these  facts,  the  marriage  is  to  be  invalidated,  are  pleaded  in 
the  libel;  and  I  think  that  there  is  little  doubt,  that  the  Dutch  law,  with 
respect  to  persons  to  whom  it  really  applies,  is  fairly  represented,  and 
would  be  so  proved  if  the  libel  was  admitted.  As  little  doubt  is  there, 
that  the  facts  of  the  case  would  be  established  by  clear  proof;  but  the 
real  question  is,  whether  the  Dutch  law,  so  pleaded,  ought  to  govern 
entirely. and  exclusively,  this  case  of  fact  applying  to  these  individuals? 
For  if  it  ought  not,  the  libel,  which  rests  the  case  upon  it,  ought  not  to 
be  admitted. 

In  order  to  maintain  that  the  Dutch  law  ought  to  govern  the  case,  the 
party  pleads,  first  an  article  in  the  capitulation,  under  which  the  Dutch 
colony  was  surrendered  to  the  British  arms.  That  stipulation  covenants, 
that  the  inhabitants  shall  preserve  the  prerogatives  which  they  enjoy  at 
present.  The  meaning  of  this  article,  be  it  what  it  may,  for  the  term 
used  ^^ prerogatives^'  is  su£Sciently  indefinite  and  obscure,  can  never  be 
extended  to  the  British  copquerors,  ex  vi  terminorum.  They  are  the 
grantors,  not  the  grantees.  Theywere  not  in  the  enjoyment  of  any 
prerogatives  whatever  under  theJDutch  law;  they  had  nothing  under 
it  which  they  could  wish  to  preserve.  It  is  impossible  that  the  Dutch 
could  intend  to  stipulate  for  them.  It  has,  therefore,  I  think,  been  nearly 
admitted,  that  as  to  the  British  conquerors,  this  article  has  no  intelligi- 
ble application;  consequently,  if  the  Dutch  law  binds  them,  it  must  be 
by  some  other  obligation,  by  which,  independent  of  this  article  of  ca- 
pitulation, the  Dutch  law  imposes  itself  upon  them.  In  order  to  bring 
it  a  little  nearer,  after  pleading  in  the  following  articles  what  the  Dutch 
law  of  marriage  is,  it  is  stated  also,  ^<  that  that  law  {»inds  all  persons 
whatever  within  the  colony^  foreigners  as  well  as  natives,  for  that  their 
laws  say  so,  and  that  their  learned  lawyers  will  support  that  doctrine, 
and  that  their  courts  will  enforce  it."  Now,  if  that  be  true,  that  the 
law  binds  the  British  conqueror  immediately  upon  the  capitulation, 
(there  being  no  express  covenant  to  that  effect)  it  must  be  either  from 
some  known  rule  of  the  Law  of  Nations,  which  subjects  the  conquerors 
to  the  laws  of  the  conquered,  or  from  some  peculiar  principle  of  the  law 
of  England,  which  imposes  such  an  obligation  upon  the  British  con- 
querors of  the  possessions  of  the  enemy;  for  clearly  the  Dutch  law, 
taken  by  itself,  cannot  directly,  and  by  its  own  force,  bind  them.  Dutch 
authority  could  not  impose  it,  for  Dutch  authority  had  ceased;  and  a 
Dutch  Court,  taking  upon  itself  to  force  this  law  upon  British  parties 
only,  and  in  transactions  purely  British,  might  be  thought  to  put  for- 
ward no  vefy  just  or  moderate  pretension;  unless  some-authority,  supe- 
rior to  it,  had  imparted  to  it  a  force,  which  it  did  not  itself  directly  pos- 
sess. Such  an  authority,  if  it  exists  at  all,  must  be  found  either  in  the 
Law  of  Nations,  or  in  the  British  law,  for  no  other  authority  could  give 
it  I  am  not  aware  that  any  such  principle  or  practice  exists  in  the  ge- 
neral law  of  Nations.  It  sdmetimes  happens,  that  the  conquered  are  left 
in  possession  of  their  own  laws — more  frequently  the  laws  of  the  con- 
querors are  imposed  upon  them;  and  sometimes  the  conquerors/ if  they 
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settle  in  the  country,  are  content  to  adopt  for  their  own  use  such  part  of 
the  laws,  prevailing  before  the  conquest,  as  they  may  find  convenient, 
under  the  change  of  authority,  to  retain.  I  presume,  that  there  is  no 
legal  difference  between  a  conquered  country  and  a  conquered  colony  in 
this  respect,  as  far  as  general  law  is  concerned ;  and  I  am  yet  to  seek  for 
any  principle,  derivable  from  that  law,  which  bows  the  conquerors  of  a 
country  to  the  legal  institutions  of  the  conquered.  Such  a  principle 
may  be  attended  with  most  severe  inconvenience  in  its  operation.  The 
laws  may  be  harsh  and  oppressive  in  the  extreme;  may  contain  institu- 
tions abhorrent  to  all  the  feelings,  and  opinions,  and  habits  of  the  con- 
querors: at  any  rate  they  can  be  but  imperfectly  understood;  and  that 
they  should  all  of  them  instantaneously  attach,  and  continue  obligatory 
upon  them,  till  their  own  government  had  time  to  learn  them,  and  select 
and  correct  them,  is  a  proposition  which,  I  think,  a  professor  of  general 
law  would  be  inclined  to  consider  cautiously,  before  it  could  be  unre- 
servedly admitted. 

But  it  is  argued  to  be  the  doctrine  of  the  law  of  England;  if  so,  it  is 
not  the  less  hard,  as  the  municipal  code  of  our  country  is  generally  ad- 
mitted to  be  more  liberal,  and  more  indulgent,  than  the  codes  of  most 
other  countries.  It  would  be  a  most  bitter  fruit  of  the  victories  of  its 
subjects,  if  they  were  bound  to  adopt  the  jealous  and  oppressive  systems 
of  all  the  countries,  which  they  subdued,  and  to  groan  under  all  the  ty- 
ranny,(a)  civil  and  ecclesiastical,  of  those  systems,  till  their  own  gov- 
ernment, occupied  by  the  pressure  of  existing  hostilities,  had  time  to 
look  about,  to  collect  information,  and  to  prescribe  rules  of  conduct  more 
congenial  to  their  original  habits.  To  learn  what  the  laws  of  a  country 
are,  is  not  the  work  of  a  day,  even  in  pacific  times,  and  to  persons  ac- 
customed to  legal  inquiries;  and  to  construct  a  code,  fit  for  such  a  new 
and  mixed  situation  of  persons  and  things,  demands,  not  without  rea- 
son, a  very  serious  tempus  deliberandi;  and  conquerors  are,  certainly, 
not  the  last  men,  who  are  entitled  to  the  protection  of  their  country 
under  new  grievances. 

I  am  perfectly  aware,  that  it  is  laid  down  generally,  in  the  authori- 
ties referred  to, (ft)  <Uhat  the  laws  of  a  conquered  country  remain^  till 
altered  by  the  new  authority.''  I  have  to  observe,  first,  that  the  word 
remain  -has,  ex  vi  termini^  a  reference  to  its  obligation  upon  those,  in 
whose  usage  it  already  existed,  and  not  to  those  who  are  entire  strang- 
ers to  it,  in  the  whole  of  their  preceding  intercourse  with  each  other. 
Even  with  respect  to  the  ancient  inhabitants,  no  small  portion  of  the 
ancient  law  is  unavoidably  superseded,  by  the  revolution  of  government 
that  has  taken  place.  The  allegiance  of  the  subjects,  and  all  the  law 
that  relates  to  it — the  administration  of  the  law  in  the  Sovereign,  and 
appellate  jurisdictions — ^and  all  the  laws  connected  with  the  exercise  of 
the  sovereign  authority — must  undergo  alterations  adapted  to  the  change. 
This  very  libel  furnishes  instances  of  this  sort  In  the  third  article  it 
is  stated,  <Uhat  dispensations  from  the  publication  of  banns  must  be 
had  from  the  authority  of  the  States  of  Holland."  That,  I  must  pre- 
sume, could  not  be  continued  during  the  existence  of  the  war,  and  the 
extinction  or  suspension  of  the  sovereignty  of  that  nation.     But,  se- 

(«0  See  on  thii  point  the  argument  in  the  case  of  Goyemor  Fictony  St.  Tr.  vol.  30. 
p.  833  et  seq.,  and  note  aupra,  p.  552. 
(A)  Cahrin*§  case,  T  Coke'a  Reportsf  and  BdUund  Campbdl,  Cowper,  p.  208. 
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condljy  though  the  old  laws  are  to  remain,  it  is  surely  a  sufficient  appli- 
cation of  such  terms,  "  that  they  shall  remain  inforcey^  if  they  con- 
tinue to  govern  (so  far  as  they  do  continue)  the  transactions  of  the  an- 
cient settlers  with  each  other,  and  with  the  new  comers.  To  allow  that 
they  shall  intrude  into  all  the  separate  transactions  of  these  British  con- 
querors, is  to  give  them  a  validity,  which  they  would  otherwise  want, 
in  %I1  cases  whatever. 

It  is  certainly  true,  that  in  Hall  and  Campbell^  that  most  eminent 
Judge,  Lord  Mansfield^  a  person  never  to  be  named  but  with  accom- 
panying expressions  of  reverence,  has  laid  down  the  following  proposi- 
tion: <<That  the  law  and  legislative  government  of  every  dominion, 
equally  affects  all  persons^  ami  all  property,  within  the  limits  thereof; 
and  is  the  rule  of  decision  for  all  questions  which  arise  there.  Who- 
ever purchases,  lives,  or  sues  there,  puts  himself  under  the  law  of  the 
place.  An  Ehglishman  in  Ireland,  Minorca,  the  Isle  of  Man,  or  the 
plantations,  has  no  privileges  distinct  from  the  natives."  Hubert  too, 
speaking  upon  general  principles,  had  before  promulgated  the  same 
doctrine: — ^^  Pro  aubjectis  imperio  habendi  sunt  omnesy  qui  intra 
terminos  efusdem  reperiuntur^  aive  inperpetuum,  sive  ad  tempusibi 
commorantur.^'  De  Conflict  Leg.  1.  1.  t  3.  §2.  But  to  such  a  pro- 
position,  expressed  in  very  general  terms,  only  general  truth  can  be  a*- 
cribed;  for  it  is,  undoubtedly,  subject  to  exceptions. 

It  is  not  to  be  said,  that  embassadors  and  public  ministers  are  subject 
to  the  whole  body  of  the  municipal  law  of  the  country,  where  they  re- 
side. They  belong,  in  great  part,  to  the  country  which  they  represent. 
Even  the  native  and  resident  inhabitants,  are  not  all  brought  strictly 
within  the  pale  of  the  general  law.  It  is  observed  by  the  learned  Dr. 
Hyde^  that  there  is  in  every  country,  a  body  of  inhabitants,  formerly 
much  more  numerous  than  at  present,  (and  now  generally  allowed  to  be 
of  foreign  extraction)  having  a  language  and  usages  of  their  own,  lead- 
ing an  erratic  life,  and  distinguished  by  the  different  names  of  Egyp- 
tians,  Bohemians^  Zingarians^  and  other  names,  in  the  countries 
where  they  live:  Upon  such  persons  the  general  law  of  the  country 
operates  very  slightly,  except  to  restrain  them  from  injurious  crimes;  and 
the  matrimonial  law  hardly,  I  presume,  in  fact,  any  where  at  all.  In 
our  own  country  and  in  many  others,  there  is  another  body,  much  more 
numerous  and  respectable,  distinguished  by  a  still  greater  singularity  of 
usages,  who,  though  native  subjects,  under  the  protection  of  the  general 
law,  are,  in  many  respects,  governed  by  institutions  of  their  own,  and, 
particularly,  in  their  marriages;  for  it  being  the  practice  of  mankind  to 
consecrate  Uieir  marriages  by  religious  ceremonies,  the  differences  of  re- 
ligion, in  all  countries  that- admit  residents  professing  religions  essen- 
tially different,  unavoidably  introduce  exceptions,  in  that  matter,  to  the 
universality  of  that  rule,  which  makes  mere  domicile  the  constituent  of 
an  unlimited  subjection  to  the  ordinary  law  of  the  country.  The  true 
statement  of  the  case  results  to  this,  that  the  exceptions,  when  admitted, 
furnish  the  real  law  for  the  excepted  cases;  the  general  law  steers  wide 
of  them.  The  matrimonial  law  of  England  for  the  Jews,  is  their  own 
matrimonial  law;  and  an  English  Court  Christian,  examining  the  validity 
of  an  English  Jew  marriage,  would  examine  it  by  that  law,  and  by  that 
law  only,  as  has  been  done  in  the  cases,  that  were  determined  in  this  .  / 
Court  on  those  very  principles,  (supra,  pp.  367.  442.)  If  a  rule  ^  V  ' 
of  that  law  be,  that  the  fact  of  a  witness  to  the  marriage  having  eaten  ffi^ 
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prohibited  viands,  or  profaning  the  Sabbath-day,  would  vitiate  that  mar- 
rjage^  itself,  an  English  court  would  give  it  thatefiect,  when  duly  proved, 
though  a  total  stranger  to  any  such  efiect  upon  an  English  marriage  ge- 
nerally. I  presume,  that  a  Dutch  tribunal  would  treat  the  marriage  of  a 
Dutch  Jew  in  a  similar  way,  not  by  referring  to  the  general  law  of  the 
Dutch  Protestant  Consistory,  but  to  the  Ritual  of  the  Dutch  Jews  esta- 
blished in  Holland. 

What  is  the  law  of  marriages,  in  all  foreign  establishments  settled  in 
countries,  professing  a  religion  essentially  different?  In  the  English 
Factories  at  Lisbon,  Leghorn,  Oporto,  Cadiz — and  in  the  factories  in  the 
East;  Smyrna,  Aleppo,  and  others?  in  all  of  which,  (some  of  these  esta- 
blishments existing  by  authority  under  treaties,  and  others  under  indul- 
gence and  toleration)  marriages  are  regulated  by  the  law  of  the  original 
country,  to  which  they  are  still  considered  to  belong.  .An  English  re- 
sident at  St.  Petersburgh  does  not  look  to  the  Ritual  of  the  Greek 
Church,  but  to  the  Rubric  of  the  Church  of  England,  when  he  contracts 
a  marriage  with  an  English  woman,  (a)  Nobody  can  suppose,  that 
whilst  the  Mogul  empire  existed,  an  Englishman  was  bound  to  consult 
the  Koran,  for  the  celebration  of  his  marriage.  Even  where  no  foreign 
connection  can  be  ascribed,  a  respect  is  shown  to  the  opinions  and  prac- 
tice of  a  distinct  people.  The  validity  of  k  Greek  marriage,  in  the  ex- 
tensive dominions  of  Turkey,  is  Jeft  to  depend,  I  presume,  upon  their 
own  canons,  without  any  reference  to  Mahometan  ceremonies.  There  is 
zjus gentium  upon  this  matter, — a  comity,  which  treats  with  tenderness, 
or  at  least  with  toleration,  the  opinions  and  usages  of  a  distinct  people 
in  this  transaction  of  marriage.  It  may  be  di£Bcult  to  say,  a  priori^  how 
far  the  general  law  should  circumscribe  its  own  authority  in  this  matter; 
but  practice  has  established  the  principle  in  several  instances;  and  where 
the  practice  is  admitted,  it  is  entitled  to  acceptance  and  respect.  It  has 
sanctioned  the  marriages  of  foreign  subjects,  in  the  houses  of  the  Em-^ 
bassadors  of  the  foreign  country,  to  which  they  belong:  I  am  not  aware 
of  any  judicial  recognition  upon  the  point;  but^he  reputation,  which  the 
validity  of  such  marriages  has  acquired,  makes  such  a  recognition  by  no 
means  improbable,  if  such  a  question  was  brought  to  judgment  (i)     In 

(a)  A  Register  of  English  marriftges,  celebrated  at  St  Petersburgh,  is  transmitted  to 
the  Registry  of  the  Consistory  Court  of  London. 

(Jb)  Vide  SuprOt  p.  357.  There  has  been  no  other  decided  case  of  that  descrip- 
tion, of  which  any  trace  can  be  discovered.  In  the  argument  on  Harford  v.  Morri^ 
the  case  o^  Lacy  v.  Dickinson,  Consist.  1769,  was  mentioned,  in  which  the  parties,  being 
both  English  subjects,  who  had  resided  at  Amsterdam,  went  to  Paris,  and  were  mar- 
ried by  leave  of  the  Dutch  Embassador,  in  his  hotel,  and  by  his  Chaplain,  in  the  aih 
aenee  of  the  English  Embassador.  They  came  afterwards  to  England,  and  the  wife 
brought  a  suit  of  jactitation,  in  which  Mr.  Dickinson  justified  under  the  marriage,  as  al- 
leged. Iiwreply,  the  wife  pleaded  the  laws  of  Holland,  **  that  marriages  solemnized  be-~ 
tween  the  .subjects  of  their  High  Mightinesses,  or  others,  in  a  house  of  an  Embassador 
of  the  SUtes  General  in  foreign  countries,  between  the  subjects  of  the  States  General, 
or  others,  unless  the  parties  had  been  first  contracted  by  the  law  of  Holland,  and  such 
contract  duly  registered,  and  unless  bsnns  be  duly  published,  in  Holland,  before  the 
performance  of  the  same,  is  null  and  void,  to  all  intents  and  purposes."  It  pleaded  also, 
"that,  by  the  laws  of  France,  a  marriage  solemnized,  not  in  facie  ecclesisBf  and  on  publi- 
cation of  banns,  and  by  the  piiest  of  the  church  of  the  parish  where  the  parties  live,  and 
where  they  are  domiciled,  unless  by  special  licence  and  faculty,  is  null  and  void." — 
That  cause  went  no  further,  owing  to  the  death  of  the  husband.  The  case  was  cited 
in  that  argument  to  show,  that  the  lex  hd  had  been  distinctly  pleaded  as  the  ground  of 
nullity,  and  the  allegation  admitted  to  that  effect.  It  is  noticed  here,  as  showing  on  what 
principies  a  marriage,  celebrated  in  an  Embassador's  chapel^  was  pleaded,  and  what  was 
opposed  to  it  on  the  other  side. 
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the  case  which  has  now  occurred, — ^the  case  of  a  conquering  force,  sta- 
tioned in  a  conquered  country  or  colony,  for  the  purpose  of  enforcing 
the  reluctant  obedience  of  the  natives,  and  composing,  for  the  present, 
a  distinct  and  immisceable  body, — can  it  be  maintained,  that  the  suc- 
cess of  their  arms,  and  the  service  of  vigilant  control  in  which  they  are 
employed,  lays  them  at  the  feet  of  the  civil  jurisdiction  of  the  country, 
without  any  exception  whatever?  In  a  former  case, (a)  the  Court  in- 
timaied  its  opinion,  (for  the  case  never  reached  a  decision)  that  the  law 
of  France  would  not  apply  to  an  officer  of  the  English  Army  of  Occu- 
pation, marrying  an  English  lady;  on  the  ground  that,  at  that  time,  and 
under  such  circumstances,  the  parties  were  not  French  subjects,  under 
the  dominion  of  French  law;  and  surely  the  condition  of  a  garrison  of 
a  subdued  country,  is  not  more  capable  of  impressing  the  domestic  cha- 
racter, and  all  the  obligations  it  carries  with  it,  than  the  situation  of  the 
Army  of  Occupation  at  that  time  in  France. 

Much  of  the  order  of  a  society,  so  peculiarly  placed,  depends  upon  a 
discreet  application  of  general  principles  to  particular  institutions;  this 
can  hardly  be  specified  beforehand.  But  that  the  whole  mass  of  law, 
formed  for  another  state  of  things,  and  for  a  status  personarum  widely 
different,  is  to  be  immediately  forced  down  upon  these  foreign  guar- 
dians, in  their  own  separate  transactions,  and  without  any  reserve  or  li- 
mitation, is  a  proposition  much  too  inconvenient  in  its  consequences,  to 
be  perfectly  just  in  its  principle. 

The  time  of  this  transaction  is  to  be  considered.  The  marriage  took 
place  at  no  great  distance  of  time  from  the  compelled  surrender.  Thi^ 
case  therefore  has  no  resemblance  to  the  case  of  Ireland,  the  Isle  of  Man, 
the  plantations,  or  even  Minorca,  where  recognized  civil  governments 
had  been  established,  and  a  permanent  system  introduced,  of  which  all 
must  be  supposed  cognizant.  The  Cape  was  conquered,  but  not  ceded; 
and  it  remained  for  a  treaty  of  peace  to  decide,  to  whom  it  was  to  be- 
long. The  ancient  civil  sovereignty  was  suspended,  and  no  other  fully 
established  in  its  place.  The  character  of  the  individuals  is  likewise  to 
be  considered.  The  husband  goes  there,  not  as  a  volunteer,  or  a  settler, 
by  intention  of  his  own,  or  there  to  remain;  but  in  the  character  of  a 
British  soldier,  in  the  prosecution  of  a  further  voyage  directed  by  British 
authority.  He  does  not  put  himself  under  the  law  of  the  place;  he  goes 
there  neither  to  purchase,  sue,  nor  live.  What  the  legal  case  of  persons 
engaging  in  such  concerns  would  be,  I  am  not  called  upon  to  inquire; 
much  less  am  I  disposed  to  determine.  The  party  principal  is  a  mi- 
litary servant  of  the  British  government,  sent  upon  a  public  errand  else- 
where, and  though  in  itinere,  is  not  so  upon  any  movement  of  his  own. 
Whatever  a  Dutch  Court  might  determine  upon  the  general  case  of  a  fo- 
reigner, or  even  of  a  passing  traveller,  however  just  in  such  cases,  has 
no  pertinent  application  to  the  present 

Suppose  the  Dutch  law  had  thought  fit  to  fix  the  age  of  majority  at  a 
still  more  advanced  period  than  thirty,  at  which  it  then  stood — at  forty 
— it  might  surely  be  a  question  in  an  English  Court,  whether  a  Dutch 
marriage  of  two  British  subjects,  not  absolutely  domiciled  in  Holland, 
should  be  invalidated  in  England  upon  that  account;  or,  in  other  words, 
whether  a  protection,  intended  for  the  rights  of  Dutch  parents,  given  to 
them  by  the  Dutch  law,  should  operate  to  the  annulling  a  marriage  of 

(a)  Vid.  lupra,  Bum  r.  Farrar,  p.  550..  / 
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British  subjects,  upoa  the  ground  of  protecting  righti,  which  do  not 
belong,  in  any  such  extent,  to  parents  living  in  England;  and  of  which 
the  law  of  England  could  take  no  notice,  but  for  the  severe  purpose  of 
this  disqualification?     The  Dutch  Jurists,  as  represented  in  this  libelf 
would  have  no  doubt  whatever,    that  this  law  would  clearly  govern 
a  British  Court:  But  a  British  Court  might  think  thai  a  question,  not 
unworthy  of  further  consideration^  before  it  adopted  such  a  rule,  for  the 
subjects  of  this  country.     In  the  article  of  the  libel  which  follows,  it  is 
alleged,  that  such  a  'marriage  would  be  declared  by  Dutch  tribunals  and 
Dutch  Jurists,  not  only  null  and  void  in  Holland,  and  the  colonies,  but 
likewise  in  this  kingdom,  and  in  every  other  country.     I  should  pre- 
sume, that  this  is  a  claim  of  universal  jurisdiction,  which  Dutch  Jurists^ 
and  Dutch  tribunals,  would  not  make  for  themselves.     In  deciding  for 
Great  Britain  upon  the  marriages  of  British  subjects,  they  are  certainly 
the  best  and  only  authority  upon  the  question,  whether  the  marriage  is 
conformable  to  the  general  Dutch  law  of  Holland;  and  they  can  decide 
that  question,  definitively,  for  themselves  and  for  other  countries.    But 
questions  of  wider  extent  may  lie  beyond  this:  whether  the  marriage  be 
not  good  in  England,  although  not  conformable  to  the  general  Dutch 
law,  and  whether  there  are  not  principles  leading  to  such  a  conclusion? 
Of  this  question,  and  of  those  principles,  they  are  not  the  authorised 
jpdges;  for  this  question,  and  those  principles,  belong  either  to  the  law 
of  England,  of  which  they  are  not  authorized  expositors  at  all,  or  to  the 
jus  gentium,  upon  which  the  Courts  of  this  country  may  be  supposed 
as  competent  as  themselves,  and,  certainly,  in  the  cases  of  British  sub- 
jects much  more  appropriate  judges. 

It  is  true,  indeed,  that  English  decisions  have  established  this  rule, 
that  a  foreign  marriage,  v^lid  according  to  the  law  of  the  place  where 
celebrated,  is  good  every  where  else;  but  they  have  not  e  converso  es- 
tablished, that  marriages  of  British  subjects,  not  good  according  to  the 
general  law  of  the  place  where  celebrated,  are  universally,  and  under 
all  possible  circumstances,  to  be  regarded  as  invalid  in  England.  It  is 
therefore,  certainly,  to  be  advised,  that  the  safest  course  is  always  to  be 
married  according  to  the  law  of  the  country,  for  then  no  question  can 
be  stirred;  but  if  this  cannot  be  done  on  account  of  legal  or  religious 
difficulties,  the  law  of  this  country  does  not  say,  that  its  subjects  shall 
not  marry  abroad.  And  even  in  cases  where  no  difficulties  of  that  in- 
superable magnitude  exist,  yet,  if  a  contrary  practice  has  been  sanction- 
ed by  long  acquiescence  and  acceptance  of  the  one  coujitry,  that  has 
silently  permitted  such  marriages,  and  of  the  other,  that  has  silently 
accepted  them,  the  Courts  of  this  country,  I  presume,  would  not  incline 
to  shake  their  validity,  upon  these  large  and  general  theories,  encoun- 
tered, ^s  they  are,  by  numerous  exceptions  in  the  practice  of  nations. 

The  libel  here  states  a  case  of  marriage  as  nearly  entitled  to  the  privi- 
leges of  strict  necessity  as  can  be.  The  husband  was  a  person  entitled, 
by  the  laws  of  his  awn  country,  to  marry  without  consent  of  parents, 
or  guardians,  being  of  the  age  of  twenty-one;  but  by  the  Dutch  law,  he 
could  not  marry  without  such  consent  till  he  is  thirty-years  of  age. 
Now,  I  do  not  mean  to  say,  that  Huber  is  correct  in  laying  down  as 
universally  true,  (De  Conflict  Leg.  1.  i.  tit  3.  s.  12.)  'Uhat  personates 
gualitatesy  alicui  in  certo  loco  jure  impressas,  ubique  circun\ferrif  et 
personam  comitarV^ — that  being  of  aee  in  his  own  country,  a  man  is 
of  age  in  every  other  country  be  their  law  of  majority  what  it  may;  yet 
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it  is  not  to  be  laid  out  of  the  case,'  that  the  Dutch  law  would  impose,  in 
this  respect,  a  Fery  uofavourable  disability  upon  the  British  subject;  and 
it  was  one  which,  in  the  situation  of  this  individual,  it  was  extremely 
difficult,  indeed,  almost  impossible  for  him  to  remove,  even  supposing 
that  the  Dutch  law  contemplated  the  protection  of  parental  rights  of 
British  subjects  living  in  England.  His  father  lived  in  England,  and 
he  Was  pursuing  his  prescribed  course  to  the  East  Indies  for  the  military 
service.  The  lady  was  a  little  younger,  but  her  father  had  died  in  the 
East  Indies,  and  her  mother  was  married  again,  and  no  guardian  had 
been  appointed.  It  would  puzzle  the  person  most  versed  in  that  most 
difficult  chapter  of  general  law,  the  conflictus  legume  to  say  how  a 
marriage  could  be  effected,  under  such  circumstances,  in  a  manner  satis- 
factory to  the  Dutch  requisitions.  Under  such  difficulties  as  regarded  the 
Dutch  law,  the  marriage  naturally  enough  was  not  solemnized  with  any 
reference  to  that  law,  but  under  a  formal  licence  from  the  British  Go- 
vernor, and  by  the  ministration  of  an  English  Clergyman^  the  Chaplain 
of  the  English  Garrison.  The  Crown,  it  is  admitted,  has  the  power  of 
altering  all  the  laws  of  a  conquered  country.  This  is  an  act  passing  un- 
der the  authority  of  the  Representative  of  the  British  Crown,  and  be- 
tween British  subjects  only,  in  which  Dutch  subjects  have  no  interest 
whatever,  for  the  parties  were  no  settlers  there.  It  is  to  be  presumed, 
that  the  representative  was  not  acting  without  the  knowledge  and  per- 
mission of  his  government,  if  that  permission  was  absolutely  neces&ary 
to  legalize  that  act  It  was  hot  so  in  my  opinion,  unless  the  Dutch  law 
involved  such  persons  in  its  obligations;  for  otherwise  no  Dutch  law  was 
invaded  by  the  act,  though  the  sanction  of  government  might  be  requi- 
site for  the  purposes  of  order  and  notoriety. 

It  is,  therefore,  under  all  these  circumstances  that  I  am  called  Qpon 
to  dissolve  a  marriage  of  twenty-five  years  standing,  upon  a  ground  of 
nullity,  which  is  alleged  to  have  existed  in  its  formation,  though  the 
vinculum  has  remained  untouched,  by  either  party,  during  the  whole 
time.  I  know  that,  in  strict  legal  consideration,  I  am  to  examine  this 
marriage  in  the  same  way  as  if  it  had  taken  place  only  yesterday.  It  is 
likewise  not  improbable,  that  the  stability  of  many  marriages  may  de- 
pend upon  the  fate  of  this;  for^  doubtless,  many  have  taken  place  in  a 
way  very  similar.  But  I  know  that  I  must  determine  it  upon  princi- 
ples, and  not  upon  consequences.  Authority  of  former  cases,  there  is 
none:  The  decision  in  Middleton  and  Janverin,  infra,  turned  upiOn  a  .^  ' ' 
ground  of  impeaahment,  that  was  directly  the  reverse  of  what  is  at- 
tempted in  the  present  case;  for  the  ground  there  was,  that  it  was  a  bad 
marriage  under  the  lex  loci,  to  which  it  had  resorted.  So  in  Seritnshire  <  ^ ^ 
V.  Scrimshirey  infra,  6^^,  a  marriage  celebrated  according  to  the  French 
ceremonial,  and  by  a  priest  of  that  country,  but  totally  null  and  void,  as 
clandestine,  under  its  law:  the  ground  here  is,  that  it  did  not  resort  at 
all  to  the  lex  loci. 

In  my  opinion,  this  marriage  (for  I  desire  to  be  understood  as  not  ex- 
tending this  decision,  beyond  cases,  including  nearly  the  same  circum- 
stances) rests  upon  solid  foundations.  On  the  distinct  British  character 
of  the  parties — on  their  independence  of  the  Dutch  law,  in  their  own 
British  transactions — on  the  insuperable  difficulties  of  obtaining  any 
marriage  conformable  to  the  Dutch  law:--on  the  countenance  given  by  ' 
British  authority,  and  British  ministration  to  tbki  British  trannaetion — 
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upon  the  whole  country  being  under  British  dominion — and  upon  the 
other  grounds  to  which  I  have  adverted;  and  I,  therefore,  dismiss  this 
libel,  as  insufficient,  if  proved,  for  the  conclusion  it  prays. 

Casts  on  foreign  Marriage  referred  to  in  the  preceding  Judgment, 
^  y  SCRIMSHIRE  V.  SCRIMSHIRE.  (a)— p.  395. 

,  ^^  ,  Va£dit7  of  marriage  of  British  aubjecta  contracted  abroad,  how  far  conndered,  bj  the 
*    law  of  England,  to  depend  upon  the  law  of  the  country  where  it  ia  celebrated.^Mar- 
riageheld  to  be  null  and  ?oid  in  this  case. 

Ttiis  was  a  suit  for  restitution  of  conjugal  rights,  in  which  the  validi- 
ty of  the  marriage  was  denied,  as  being  a  foreign  marriage,  not  cele- 
brated according  to  the  laws  of  the  country  in  which  it  was  contracted. 
The  question  appears  to  have  been  then  brought,  for  the  first  time,  to 
judicial  determination  in  the  Ecclesiastical  Court;  and  the  effect  of  that 
decision,  in  legal  authority,  has  been  the  subject  of  much  discussion  in 
subsequent  cases.  It  is  introduced  here,  with  the  two  following  sen- 
tences on  the  same  subject,  as  elucidating  the  references  to  former  au- 
thorities, on  this  important  subject,  in  the  preceding  case. 

Judgment. 

Sir  Edward  Simpson. 

This  is  a  case,  primas  impressionism  and  of  great  importance,  not  on* 
ly  to  the  parties,  but  to  the  public  in  general.  The  suit  is  brought  by 
Miss  Jones(i),  for  restitution  of  conjugal  risht.  She  pleads  a  marriage 
in  France,  clandestine  and  forbidden  by  the  Taws  of  both  countries,  with 
thia  difference,  that  by  the  laws  of  France,  such  marriages  are,  in  all 
cases,  absolutely  null;  whereas,  by  the  laws  of  England,  they  are  only 
irregular,  but  not  null,  unless  under  special  circumstances  that  warrant 
the  Court  to  put  that  construction  upon  them.  **  An  allegation  has  been 
O  t[^  given  in  on  the  part  of  Mr.  Scrimshire,  which  pleads,  that  he  was  drawn 
in  by  surprise  and  terror  to  marry^;  that  the  marriage  was  celebrated  in 
France;  that  by  the  laws  of  France,  the  marriage  of  minors  under 
twenty-five,  unless  with  the  consent  of  parents,  is  null  and  void;  and 
that  marriage  can  only  be  legally  celebrated  in  that  country  by  the  pro- 
per Priest,  licensed  to  marry  and  exercise,  his  functions  within  the  juris- 
diction where  the  parties  live:  That  he  was  a  minor,  about  eighteeen; 
that  Miss  Jones  was  about  fifteen:  That  the  marriage  was  solemnized 
in  a  private  house,  by  a  Priest  not  authorized,  and  without  the  consent 
of  parents:  That,  under  these  circumstances,  the  marriage  was  null  by 
the  laws  of  France.  A  sentence  of  the  Parliament  of  Paris,  declaring 
the  marriage  null,  is  also  pleaded,  not  as  a  bar  to  entering  into  the  ques- 
tion in  this  Court^  Whether  the  marriage  be  good  or  not,  but  as  evidence 
of  the  law  of  France,  which  may  be  material  iot  the  consideration  of  this 
Court  in  determining,  whether  this  be  a  good  marriage  by  the  law  of 
England,  or  not 

(a)  This  caie  is  printed  from  a  MS.  note  of  Sir  Edioard  Simpson,  communicated  by 
Dr.  Swabey, 

(^)  This  lady  was  the  daughter  of  Theoptulus  Jones,  Esquire,  Accountant  General 
of  the  Bank  of  England. 


// 
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Before  I  epter  into  the  merits  of  the  case^  I  shall  take  notide  of  some 
preliminary  objections  that  have  been  made  by  the  counsel.  Upon  the 
return  of  the  citation  viis  et  modisj  on  the  23d  of  June  1749,  Mr. 
Bogg  appeared  for  Mr.  Scrimshire.  On  the  26th  October  1749,  a  libel 
was  given  in  by  Miss  Jones,  and  admitted.  On  the  same  day,  Mr.  Bogg 
exhibited  a  special  proxy,  and  contested  suit  negatively.  And  it  has 
been  insisted,  that  by  such  absolute  appearance,  without  protest,  he 
had  submitted  entirely  to  the  jurisdiction  of  this  Court;  and  that  the 
matter  should  be  determined  by  the  laws  of  this  country,  without  any 
regard  to  the  laws  of  France;  and  that  he  had  waived  stll  right  to  any 
benefit,  that  might  be  derived  from  the  sentence,  which  has  been  passed 
on  this  marriage  in  France. 

It  is  further  insisted,  that  after  an  absolute  appearance,  he  had  alleged 
the  sentence  in  France  to  be  a  bar  to  any  further  proceedings;  and  that 
the  Court  having  overruled  that  plea,  the  sentence  of  the  Parliament  of 
Paris,  and  the  French  laws,  were  entirely  out  of  the  case;  and  that  the 
question  before  the  Court,  Whether  this  is  a  good  marriage  or  not, 
ought  to  rest  solely  on  the  English  law,  with  respect  to  clandestine  mar- 
riage, without  any  regard  to  the  French  law  on  that  subject  This  is 
the  inference  made  by  counsel.  But,  I  apprehend,  these  consequences, 
as  drawn  by  them,  will  not  follow  from  Mr.  Bogg^s  absolute  appear- 
ance, nor  from  the  Court's  rejecting  the  plea  ofiered  by  him  as  a  plea 
in  bar. 

This  IS  a  cause  for  the  restitution  of  conjugal  rights.  Mr.  Bogg  ap- 
pears to  the  citation,  &c.  and  denies  the  marriage.  This  surely  is  not  a 
waiver  of  his  client's  right  under  the  French  law,  but  rather  an  asser- 
tion of  it  The  process  is  for  restitution  of  rights;  and  the  marriage 
being  denied,  a  question  arises  incidentally.  Whether  it  is  a  marriage  or 
not, — to  determine  whether  the  party  is  entitled  to  restitution  or  not, 
under  the  marriage  which  has  been  pleaded.  Mr.  Bogg  pleads  a  sen- 
tence at  Paris,  in  bar  to  entering  further  into  the  question  of  a  marriage 
or  not  This  surely  is  far  from  waivine  any  right  under  the  sentence, 
for  he  insists  upon  the  force  and  effect  of  the  sentence.  The  Court  was 
of  opinion  then,  and  still  is,  that  a  foreign  sentence  alone  could  not,  of 
itself,  be  a  bar  to  entering  into  a  consideration  of  the  question.  Whether 
this  marriage  between  English  subjects  was  good  or  not  by  the  law  of 
England  ?  The  Court  thought,  however,  that  such  sentence  was  proper 
to  be  pleaded,  as  a  circumstance,  or  a  fact,  to  make  evidence  of  the  law 
of  France,  with  respect  to  the  question  here,  on  the  validity  of  a  mar- 
riage celebrated  in  France.  Atscordingly,  the  sentence  was  pleaded, 
and  admitted  in  that  light;  and  in  that  light  it  seems  to  be  very  proper* 
1y  before  the  Court;  as  I  think  the  laws  of  France  are  very  material  to 
be  considered,  in  determining,  even  by  our  law,  on  the  validity  of  a 
contract  of  marriage  had  and  made  in  France.  So  that  the  Court,  by 
rejecting  the  sentence  when  pleaded  in  bar,  has  not  determined,  that 
the  sentence  in  France,  when  pleaded  as  a  circumstance,  is  of  no  avail. 
Neither  has  Mr.  Bogg  waived  all  benefit  of  the  sentence,  by  appearing 
absolutely,  and  pleading  the  sentence  as  a  circumstance,  which  is  evi- 
dence of  the  law  of  the  place  where  the  marriage  was  had,  and  will,  in 
my  opinion^  be  material  in  considering  the  points,  on  which  the  case 
depends. 

The  general  questions  are  two: — Ist,  Whether  there  be  full  and  legal 
proof  that  the  parties  did  mutually,  freely,  and  voluntarily  celebrate 
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marria^y  in  jsuch  a  mann^  as  the  laws  of  this  country  would  deem  to 
constitute  marriage,  if  there  was  nothing  else  in  the  case,  but  a  ques- 
tion on  the  fact  of  the  marriage. — Sdly,  Whether,  if  the  fact  of  the 
marriage  should  be  proved,  this  marriage  can,  by  the  laws  of  this  coun- 
try, be  effectuaterl,  and  pronounced  to  be  good,  being  solemnized  ia 
France,  where  by  law  it  is  null  and  void,  to  all  intents  and  purposes  ?  For 
it  seemed  to  be  admitted  in  the  argument  that  the  law  was  so;  but  insisted, 
that  it  ought  not  to  be  a  rule  of  determination,  in  this  cause. 

As  to  the  fact  of  marriage,  it  is  to  be  observed,  that  it  is  a  marriage 
between  minors, — that  it  is  a  clandestine  marriage,  in  a  private  house, 
n6t  by  the  regular  priest; — that  it  is  unfavourable,  and  discountenanced 
by  the  laws  of  both  countries:  and  if  there  had  not  been  a  special 
act  of  grace,  none  of  the  persons  present  at  the  marriage  could  have 
been,  in  this  case,  legal  witnesses  to  prove  it;  since  it  is  the  constant 
practice  in  Ecclesiastical  Courts,  to  repel  the  testimony  of  persons  pre- 
sent at  clandestine  marriages,  till  they  have  been  absolved.  Per- 
sons present  at  such  marriages  are  excommunicate  ipso  facto  :  and  in 
our  Courts,  it  is  not  thought  necessary  to  have  a  declaratory  sentence  of 
an  excommunication  ipso  factoy  for  the  Court  can  tx  officio  take  notice 
of  it.  The  practice  on  this  point  has  been  confirmed  by  constant  use, 
under  the  received  maxim,  that  lex  currit  cum  praxi;  and  it  has  been 
so  determined  lately  by  Dr.  Andrew  in  the  case  of  Collis. 

It  is  to  be  observed  that  this  marriage  was  performed  by  a  Romish 
Priest,  according  to  the  Roman  ritual..  The  Romish  Church  acknow- 
ledges several  orders;  though  Bishops,  Priests,  and  Deacons,  corres- 
pondine  to  those  orders  in  the  Church  at  Rome,  are  only  allowed  by 
us;  and  in  the  form  of  making  and  consecrating  Bishops,  3  &  4  Ed.  6, 
c.  12.  5  Si  6  Ed.  6,  c.  1.  9.  5.  13  &  14  Car.  2,  c.  4.  it  is  declared,  that  no 
man  '^  is  to  be  accounted  or  taken  to  be  a  lawful  Bishop,  Priest,  or  Dea- 
or  suffered  to  execute  any  function,  except  he  be  admitted  thereto,  ac- 
cording to  the  form  following,  or  hath  had  forn^^ly  episcopal  ordina- 
tion and  consecration." 

Bishop  Gibson  observes,  that  this  last  clause  was  designed  to  allow 
Romish  converted  Priests,  who  had  been  before  ordained  oy  a  Bishop, 
that  such  Priests  might  be  received  without  re-ordination;  namely,  that 
they  might  be  received  to  exercise  the  functions  of  a  Priest,  and  to  do 
the  duties  of  the  English  clergy — but  not  to  allow  them  to  celebrate 
marriage  according  to  the  Roman  ritual; — for  by  the  law  of  this  coun- 
try, it  IS,  I  apprehend,  prohibited  under  severe  penalties,  for  a  Roman 
Catholic  Priest  to  be  m  this  country,  and  to  exercise  any  part  of  his 
office  as  a  Popish  Priest  in  this  kingdom.  But  as  a  Priest  popishly  or- 
dained is  allowed  to  be  a  legal  Presbyter,  it  is  generally  said  that  a  mar- 
riage by  a  Popish  Priest  is  good;  and  it  is  true,  where  it  is  celebrated 
after  the  English  ritual,  for  he  is  allowed  to  be  a  Priest.  But  upon 
what  foundation  a  marriage  after  the  Popish  ritual  can  be  deemed  a  le- 
gal marriage,  is  hard  to  say.  Indeed  the  canon  law  received  here,  calls 
an  absolute  contract  ipsum  matrimoniumj  and  will  enforce  solemniza- 
tion according  to  English  rites;  but  that  contract,  or  ipsum  matrix 
moniumy  does  not  convey  a  legal  right  to  restitution  qf  conjugal 
rightSy  though  an  English  Priest  had  intervened,  if  it  were  otherwise 
than  according  to  the  English  ritual.  Upon  what  reason  or  foundation 
then  should  a  contract  of  marriage  entered  into  by  the  intervention  of  a 
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Popish  Priest,  not  in  the  form  prescribed  by  law,  be  deemed  a  legal 
marriage  in  this  country,  more  than  any  other  contract,  that  is  consider- 
ed, by  the  canon  law,  as  ipsum  mairimofiium?  1 1 

There  may  be  other  instances  but  I  have  not  met  with  any  but  that  ^ib\ 
oiiSrthur  v.  Arthur,  [Deleg:  24  June  1720.3(a)  where  a  marriage  by 
a  Popish  Priest,  by  the  Roman  ritual, has  been  pronounced  for:  but  that 
was  a  marriage  in  Ireland,  between  parties,  both  Catholics,  where  the 
laws  with  respect  to  Papists  are  different;  which  laws,  as  the  laws  of 
the  country  in  which  the  contract  was  made,  the  Court  would  respect. 
And  in  that  case,  there  was  consummation,  that  purified  any  condition 
in  the  contract.  There  can  be  no  doubt,  but  that  a  marriage  here  by 
him  who  is  in  allowed  orders,  according  to  the  English  ritual,  would  be 
good  by  our  laws.  But  I  much  doubt  whether  a  marriage  in  England 
by  a  Romish  Prie8t(i)  after  the  Romish  ritual,  would  be  deemed  a 
perfect  marriage  in  this  country:  the  act  of  Parliament  haying  pre- 
scribed the  form  of  marriage  in  this  country,  and  changed  that  condi- 
tion, in  the  contracting  part,  in  the  Roman  ritual,  "(/*  Holy  Church 
permit  J  ^  to  ^^  according  to  God's  Holy  Ordinances;^'  and  acts  of 
Parliament  leaving  prohibited  to  Roman  Catholic  Priests  the  exercise 
of  their  functions.  And  I  apprehend,  unless  persons  in  England 
are  married  according  to  the  rites  of  the  Church  of  England,  they  are 
not  entitled  to  the  privileges  attending  legal  marriages,  as  thirds,  dower^ 
&c.  How  can  a  Bishop  try  or  certify  such  a  marriage? — Can  he  certi- 
fy that  English  subjects  residing  in  England,  were  lawfully  married  ac- 
cording to  the  laws  of  England,  if  they  were  not  married  according  to 
the  rites  prescribed  by  act  of  parliament,  for  marriages  in  this  country. 
Would  a  contract  only  by  the  intervention  of  a  Romish  Priest,  or  any  ' 
Priest,  be  deemed  a  legal  marriage?  The  Roman  ritual  not  being  the 
same  with  ours,  such  a  ceremony  is  nothing  more  than  a  contract 

What  I  have  said  relates  only  to  marriages  in  England  by  Popish 
Priests:  For  there  can  be  no  doabt  but  a  marriage  properly  celebrated 
abroad,  by  a  Popish  Priest,  after  the  Roman  ritual,  would  be  deemed 
here  a  good  marriage;  for  I  apprehend,  that  by  the  law  of  England, 
marriages  are  to  be  deemed  good  or  bad,  according  to  the  laws  of  the 
place  where  they  are  made.  It  has  been  determined  at  common  law, 
that  if  a  man  marries  two  wives,  the  first  in  France  and  another  here, 
he  may  be  tried  and  indicted  here  for  that  as  felony;  (Eelyng,  79.  1 
Siderfin,  171.  vid.  infra,  p.  572.)  therefore,  a  marriage  in  France  iaS}  -- 
deemed  a  good  marriage,  though  not  agreeable  to  our  law;  for  in  matri- 
monial causes,  all  laws  take  notice  of  the  law  of  other  countries. 

As  to  the  proofs  relating  to  the  asserted  marriage,  in  the  present  case, 
it  is  not  necessary  to  state  them  particularly.  It  is  in  proof  from  the 
witnesses,  and  the  answers  of  Miss  Jones,*— that  the  parties  became  ac- 

(a)  This  was  a  case  of  Appeal  from  the  Consistorial  and  Metropolitical  Court  of 
Dublin,  in  a  suit  of  restitution  of  coniugal  rights  on  the  part  of  the  wife,  in  which  the 
lawfulness  of  the  marriage  was  denied  on  the  other  ude,  *'  as  contrai^  to  the  laws^ 
statutes,  and  canons,  and  the  provistons  of  the  act  of  parliament,  [6  Anne,  c.  16.  See 
also  12  G.  1.  c.3. 19  G.  3,  c.  13.]  in  Ireland,  for  the  pre?ention  of  clandestine  mairisges 
of  nunors  of  certain  estate  and  condition,"  &c.— The  Court  below  had  pronounced  the 
libel  of  the  wife  not  proved;  but  the  Delegates  reversed  that  sentence,  and  decreed  to 
the  effect  of  her  prayer.  • 

ifi)  But  aee  the  proof  of  marriage  by  a  Popish  Priest  of  the  Imperial  Envoy,  in  Field- 
ing^ case  for  bigamy,  A.  D.  1706.    9tate  Trials,  vol.  14.  p.  133,  4|  et  seq. 
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quainted  in  June  1741; — ^that  Mr.  Schrimshire  went  twoqr  three  times 
afterwards  to  France  and  visited  her;  that  he  was  intimately  acquainted 
with  her,  had  great  attachment  to  her,  and  expressed  a  great  desire  to 
marry  her.  He  proposes  marriage, — buys  a  ring, — ^and  applies  to 
persons  to  get  a  Priest  to  marry  them,  and  declares  his  intention  to 
marry.  Three  witnesses  speak  to  the  fact  of  the  marriage,  and  aU  of 
them  swear  that  it  was  free  and  voluntary. — He  goes  home  and  returns 
to  be  married, — which  shows  that  it  was  done  voluntarily.  The  paper, 
which  is  all  of  his  own  handwriting,  and  which  is  proved  by  Keating, 
the  only  surviving  witness,  to^be  free  and  voluntary,  owns  her  to  be  his 
wife. — He  claims  her  two  or  three  days  after  the  marriage,  owns  her 
to  be  his  wife,  but  desires  that  it  might  be  kept  sepret  He  made  de- 
claration to  Mr..  Asgel  in  1744,  that  if  it  was  to  do  over  again,  he  would 
marry  her.  In  June  1749  there  is  a  recognition,  when  he  seriously 
owned  her  to  be  his  wife,  to  her  brother  and  Major  Blagney.  There 
l>^  were  also  many  declarations  on  her  side,— and  there  is  not  a  tittle  of 
'tf  %  proof,  of  any  force  or  terror  having  been  practised  upon  him,  though  it 
was  pleaded.^* 

The  witnesses  to  the  marriage  indeed  are  not  of  the  fairest  character. 
The  general  character  of  the  Priest  is  bad.  There  has  been  a  sentence 
against  Macgrah,  condemning  him  to  the  galleys.  They  were  all  pre- 
sent at  a  clandestine  marriage;  which  in  some  measure  affects  their 
credit,  and  would  have  gone  to  their  competency,  had  it  not  been  for 
the  act  of  grace.  They  differ  in  some  circumstances.  The  Priest  says, 
<<that  it  was  after  the  Roman  ritual.''  Macgragh  and  Keating  and 
Jones  say,  "  that  it  was  after  the  English  ritual."  The  form  is  pretty 
much  the  same,  they  might  mistake, — but  I  am  inclined  to  think  that  it 
was  after  the  Roman  ritual. — Macgrah  says,  "the  priest  set  out  for 
Bologne  before  Macgrah,  and  he  did  not  see  him  again  till  became  into 
the  room. "  The  Priest- says,  "  they  set  out  together  and  arrived  in  the 
evening. — ^That  Macgrah  left  him  and  returned  in  three  hours  to  the 
inn,  and  carried  him  to  Mrs.  Dunbar's  house."     Macerah  says,  "Bagot 

Save  the  Priest  five  guineas."  The  Priest  says  "Macgrah  did  this." 
facgrah  says,  "Cummins  asked  the  parties  if  they  continued  in  the 
resolution  to  marry."  Keating  says,  "that  Bagot  asked  that  question." 
Cummins  says,  "  Macgrah  asked  it,"  and  there  are  seme  other  differ- 
ences. But  yet  on  the  whole  evidence  taken  together,  there  seems  to 
full  proof  of  affection,  courtship,  recognition,  and  a  fact  of  marriage,  by 
the  intervention  of  a  priest;  without  which  undoubtedly,  by  our  law,  it 
could  only  be  a  contract.  The  Priest  swears,  "  that  he  was  ordained  a 
priest,  and  is  so,  and  he  is  reputed  as  such."  And  though  his  orders 
are  not  produced,  yet  I  apprehend  that  this  evidence  is  sufficient  to 
make  legal  proof  of  it;  in  which  I  am  warranted  by  the  determination  in 
^6  ^.  ArtkuT*s  case,  where  a  marriage  by  a  Popish  Priest  was  pronounced 
for,  it  having  been  sworn,  '*  that  he  was  ordained  and  reputed  so." 

By  the  particular  municipal  laws  of  this  country,  a  clandestine  mar- 
riage by  a  Popish  Priest  after  the  English  ritual,  is  not  void,  though 
irregular,  though  the  Priest  and  the  parties  marrying,  and  present  at  it, 
may  be  liable  to  punishment  for  a  breach  of  the  law.  But  I  am  not 
satisfied,  as  I  have  Ijefore  intimated,  that  a  marriage  in  this  country  by 
a  Popish  Priest,  after  the  Roman  ritual,  could  be  deemed  a  good  and 
legal  marriage; — especially  where  there  has  been  no  consummation. 
But  as  this  marriage  was  had  abroad,  where  the  Roman  ritual  is  in  use. 
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I  should  have  had  no  doubt  in  pronouncing  for  it»  had  there  been  evidence, 
that  it  was  a  marriapre  agreeable  to  the  laws  of  that  country. 

But  the  great  difficulty  arises  on  the  second  question,  from  the  mar- 
riage being  celebrated  in  France,  where,  as  it  appears  from  Young's  evi- 
dence, and  the  sentence  of  the  Parliament  of  Paris,* such  marriage  is  null, 
by  the  laws  of  France.  It  has  been  much  insisted  on,  however,  that  the 
laws  of  France  are  of  no  consideration  in  this  case,  the  fv^rties  being 
both  English  subjects,  and  not  domiciled  in  France, — which  alone,  as  is 
contended,  could  subject  them  to  the  French  laws. 

The  general  principles  which  have  been  referred  to  on  the  subject  of 
domicil  are,  that  a  minor  son  is  domiciled  where  his  father  lived,  until 
the  son  comes  of  age,  or  settles  in  another  kingdom; — that  domicil  by 
birth  is  presumed  to  continue  till  the  contrary  is  proved; — that  he  only 
is  said  to  have  changed  his  domicil,  MQuando  quis  re  et  facto  animum 
manendi  declarat;"  and  that  ^^domicilium  non  procedit,  si  ille  haberet 
animum  revertendi:"  and  therefore,  '<Qui  studiorum  causa  aliquo  loco 
morantur,  non  domicilium  ibi  habere  creduntur;" — that  minors  who 
may  be  with  a  mother  or  guardian  in  another  country,  or  may  be  car- 
ried there  by  a  mother's  orders,  cannot  be  said  to  have  an  intention  to 
change  their  domicil,  or  to  have  a  mind  to  be  domiciled  there;  and  <^re- 
quiritur  necessario  animus  ut  domicilium  acquiratur, — et  domicilium  ex 
animo.contrahitur,  et  pendet  ex  animo.'^(a) 

With  respect  to  Miss  Jones,  it  is  contended,  that  she  is  by  birth  En<- 
glish,  and  that  her  father  is  now  living;  that  she  has  no  estate  in  France, 
and  is  to  be  considered  as  domiciled  in  the  country  where  her  father  lives; 
that  there  is  no  proof  showing  any  intention  on  her  part  to  change  her 
domicil;  that  she  only  went  to  France  to  visit  a  relation  by  order  of  her 
father,  and  for  education;  and  had  been  there  about  eighteen  months; 
and  being  a  minor,  could  have  no  animus  manendi  loneer  than  her 
father  would  permit,  particularly  at  the  house  of  her  aunt  Mrs.  Dunbar, 
where  she  was  only  a  lodger;  that  she  must  be  considered,  on  principles 
of  legal  construction,  as  being  there,  for  temporary  purpose  only,  and 
with  the  animus  revertendi. 

With  respect  to  Mr.  Scrimshire,  it  is  said — that  he  was  also  a  minor, 
by  birth  domiciled  in  England,  where  his  father  died;  that  he  had  no 
estate  in  France,  and  is  to  be.  presumed  to  be  domiciled  in  England,  the 
contrary  not  being  proved;  that  he  had  gone  to  France,  on  several  occa- 
sions, to  visit  his  mother,  who  had  been  living  in  France  about  two 
years  and  a  half,  and  the  last  time  he  went,  about  fourteen  days  beiore 
this  marriage,  in  order  to  proceed  to  Angiers  for  education;  that  the  an- 
imus  revertendi  was  to  be  presumed  as  to  him  as  much  as  any  traveller, 
and  there  was  no  act  done  by  him,  or  declaration,  which  showed  that 
he  had  an  intention  to  stay  there,  or  any  thing  from  which  such  an  in- 
tention can  be  inferred.  The  mother,  ;as  guardian,  could  not,  by  oblig- 
ing him  to  live  with  her,  effect  a  change  of  his  domicil,  since  there 
could  be  no  animus  manendi^  if  it  was  done  by  order  and  constraint; 
and  ex  animo  domicilium  conirahilur.^^  On  these  representations  it 
is  insisted,  that  both  parties  being  subjects  of  England,  born  here,  and 
sent  over  to  France  for  education,  and  not  having  any  estate,  on  -which 
the  marriage  in  France  could  operate  there,  a  residence  such  as  there 

(a)  C.  10.  39.  de  Incolis,  &c.    1.  2  &  7. 

D.  50.  1.  ad  municipalem  et  de  Incolis,  1.  27.  ^  1.  and  many  other  authorities,  espe* 
cially  llascardu*  de  Probationibus,  condus.  534« 


568  SCRIMSHIBE  t;.  SCRIMSttTBE.  1752. 

appeared  to  be,  could  not  give  a  foreign  Court  any  jurisdiction;  for  that 
if  it  did,  the  consequence  would  be,  that  the  ri^t  of  English  subjects 
must  be  tried  by  foreign  law,  and  the  estates  of  English  subjects,  lying 
in  England,  must  be  governed  by  French  law,  which  is  not  to  be  en- 
dured. This  was,  in  general,  the  purport  of  the  argument  for  Miss 
Jones.  But  I  apprehend  the  case  in  judgment  before  me  does  not  turn 
or  depend  on  the  mere  question  of  domicil.  The  question  before  me  is 
not,  whether  English  subjects  are  to  be  bound  by  the  law  of  France;  for 
undoubtedly  no  law  or  statute  in  France  can  bind  subjects  of  England, 
who  are  not  under  its  authority;  nor  is  the  consequence  of  pronouncing 
for  or  against  the  marriage,  with  respect  to  civil  rights  in  England,  to 
be  considered  in  determining  this  case.  The  only  question  before  me 
is,  whether  this  be  a  good  or  bad  marriage  by  the  laws  of  England?  and 
I  am  inclined  to  think  that  it  is  not  good. 

On  this  point  I  apprehend  that  it  is  the  law  of  this  country,  to  take 
notice  of  the  laws  of  France,  or  any  foreign  country,  in  determining 
upon  marriages  of  this  kind.  The  question  being  in  substance  this, 
whether,  by  the  law  of  this  country,  marriage  contracts  are  not  to  be 
deemed  good  or  bad,  according  to  the  laws  of  the  country,  in  which  they 
are  formed;  and  whether  they  are  not  to  be  construed  by  that  law?  If 
such  be  the  law  of  this  country,  the  rights  of  English  suligects  cannot  be 
said  to  be  determined  by  the  laws  of  France,  but  by  those  of  their  own 
country,  which  sanction  and  adopt  this  rule  of  decision.  JBy  the  gene- 
ral law,  all  parties  contracting  gain  a  forum  in  the  place,  where  the  con* 
tract  is  entered  into.  All  our  books  lay  this  down  for  law;  it  is  need- 
less at  present  to  mention  more  than  one.  Gray  11,  lib.  2.  obs.  123.  says, 
<<  In  contractibus  locus  contractus  considerandus  sit.  Quoties  enim  sta- 
tutum  principaliter  habilitat,  vel  inhabilitat  contractum,  quoad  solemni- 
tates,  semper  attenditur  locas^  in  quo  talis  contractus  celebratur,  et  obligat 
etiam  non  subditum.''  And  again,  lib.  2.  obs.  36.  <<Quis  forum  in  loco 
contractus  sortitur,  si  ibi  loci,  ubi  contraxit,  reperiatur;  non  tamen  rati- 
one  contractus,  aut  ratione  rei,  quis  subditus  dicitur  iliius  loci,  ubi 
contraxit,  aut  res  sita  est;  quia  aliud  est  forum  sortiri,  et  aliud  subditum 
esse."  ^<  Constat  unumquemque  subjici  jurisdictioni  judicis,  in  eo  loco 
in  quo  contraxit." 

This  is  according  to  the  text  law,  and  the  opinion  of  Donellus  and 
other  commentators.  There  can  be  no  doubt,  then,  but  that  both  the 
parties  in  this  cause,  though  they  were  English  subjects,  obtained  a  fo- 
rum, by  virtue  of  the  contract,  in  France.  By  entering  into  the  marriage 
contract  there,  they  subjected  themselves  to  have  the  validity  of  it  de- 
termined by  the  laws  of  that  countryi  So  long  as  they  resided  there, 
each  party  might  sue  the  other,  and  bring  the  case  before  that  jurisdic^ 
tion,  to  be  determined. by  the  law  of  France.  And  this  cause  seems  to 
have  been  begun  very  properly  in  France  against  Miss  Jones,  while  she 
was  resident  in  France,  and  subject  to  that  forum,  in  order  to  have  it 
tried  by  its  proper  forum.  For  it  appears  that  Mrs.  Scrimshire,  the 
mother  of  the  minor,  protested  of  the  nullity  of  the  marriage,  by  a  pro- 
test, in  which  she  gives  a  large  account  of  the  transaction,  on  the  3d 
March  1744;  and  this  protest  was  personally  notified  to  Miss  Jones  in 
France. 

It  appears  further,  that  Mrs.  Scrimshire  having  had  notice,  that  some 
affidavits  and  a  certificate  of  marriage  were  enrolled  in  an  office  in  France, 
on  the  13th  March  1744,  petitioned  the  Seneschal,  setting  forth  the  pro- 
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test  and  clandestine  marriage,  and  the  enrolment  of  the  affidavits,  acts, 
and  certificate;  and  prayed  to  have  the  acts,  &c.  communicated  to  her, 
in  order  that  she  might  draw  such  conclusions  from  tliem,  as  might  be 
lawful,  in  the  proceedings  to  be  had  in  regard  to  her  son;  and  that  the 
acts  might  be  brought  to  be  inspected  by  the  judge  for  that  purpose;  and 
declared  her  intention  to  prosecute  the  parties  for  the  rapitis  seduC' 
tioniSy  as  it  is  termed  in  the  laws  of  France.  On  the  14th  March  this 
was  likewise  notified  personally  to  Miss  Jones,  and  in  her  answer  she 
admits  that  she  had  such  notice. 

A  proctor  appears  there  for  Miss  Jones,  and  alleges,  that  she  was  a 
minor,  and  not  properly  cited,  being  a  foreigner.  His  objection  was 
overruled;  and  I  must  suppose  lawfully.  The  Seneschal  orders  the  acts, 
&c.  to  be  delivered  to  Bagot:  he  giving  security  to  produce  them  on  an 
appeal.  From  this  sentence,  Mrs.  Scrimshire  appeals  to  the  official  of 
Bologne,  and  sets  forth  the  decree, 'and  that  she  is  materially  interested 
to  cause  the  marriage  to  be  annulled;  and  prays  that  the  acts  may  be 
brought  into  Court,  which  are  necessary  to  prove  th^  marriage  fraudu- 
lent, for  the  purpose  of  annulling  it;  and  protests  of  presenting  a  peti- 
tion to  him  for  that  purpose.  The  Official  inhibits  the  Seneschal  from 
delivering  out  the  papers;  but 'the  Official  having  only  authority  over  the 
Seneschal,  and  to  try  the  validity  of  the  marriage,  and  not  haying  crimi- 
nal Jurisdiction,  it  was  thought  proper  to  drop  that  proceeding  by  the 
advice  of  counsel,  and  to  proceed  before  the  parliament  of  Paris,  where  " 
effectual  justice  could  be  done,  by  securing  the  papers,  and  punishing  the 
parties  guilty  of  the  rapiua  stductionis^  and  the  marriage  might  also  be 
annulled.     On  the  18Ui  April  1744,  an  appeal  was  accordingly  inter- 

f)osed  ^<  from  the  sentence  of  the  Seneschal  at  Bologne,  and  from  the  ce- 
ebration  of  marriage.'' 

All  this  appears  from  the  proceeding;  and  I  am  to  presume,  that  it 
was  agreeable  to  the  laws  of  France.  The  criminal  proceedings  for  the- 
raptus  seductionis  lasted  from  the  18th  April  1744,  to  the  27th  Feb- 
ruary 1749.  On  which  last  day,  the  French  subjects,  who  had  been 
Iirivy  to  this  transaction,  were  condemned  to  the  galleys;  and  Miss 
ones  and  others  were  banished  for  five  years.  And  on  the  26th  of 
August  1749,  the  marriage  was  annulled. 

It  has  been  much  insisted,  in  argument,  that  a  citation  was  taken  out 
here  in  June,  before  the  sentence  at  Paris,  and  that  an  absolute  appear- 
ance was  giyen  by  Mr.  Bogg  then.    But  it  is  to  be  observed,  that  issue 
was  not  joined  till  the  26th  October  1749,  after  the  sentence,  and  that 
the  appeal  to  the  Parliament  of  Paris  was  in  AprU  1744.    And  I  do  not 
apprehend  that  the  mere  appearance  riven  here  by  Mr.  Bogg;,  before  the 
sentence  in  France,  is,  in  point  of  law,  a  waiver  of  proceedings  in 
France,  or  of  the  law  of  France,  or  an  electing  of  another  Court 
^^  The  suit  here  is  for  restitution  of  conjugal  rights,  and  a  sentence  inj^  C X^  ^i 
France  is  not  of  itself  a  bar  to  such  suit.     It  is  only  evidence  of  what  !|  VL  ^ 
the  French  law  is,  by  which  the  Court  is  to  try  the  validity  of  the  mar-*    '  /    ' 
nage,  or  contract    If  there  had  been  no  sentence  in  France,  the  party 
might  have  showed,  that  it  was  not  a  good  marriage  by  the  laws  of 
France;  and  he  might  equally  have  deni^  the  marriage,  whether  there 
had  been  proceedings  and  sentence  or  not  at  Paris;  as  I  take  it  to  be 
clear,  that  both  parties  in  the  cause  had  obtained  a  forum  in  France, 
where  the  marriage  contract  was  entered  into;  and  by  marrying  there, 
had  subjected  themselves  to  be  punished  by  the  laws  of  the  country  for 
Vol.  rv.  72 
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a  clandestine  marriage;  and  had  also  subjected  the  validity  of  the  cdti- 
tract  to  be  tried  by  the  laws  of  that  country;  as  the  contract  itself^  or  the 
marriage,  being  according  to  the  form  of  that  country,  was  meant  to  be 
a  marriage,  or  no/,  according  to  the  laws  of  that  country,  which  is  still 
more  strongly  shown  in  this  case,  by  inserting  the  words,  If  Hohf 
Church  shall  it  admit,  ^ 

I  must  observe,  also,  that  the  suit  was  commenced  against  Miss  Jones, 
concerping  the  marriage  in  France,  before  she  left  that  country;  for, 
from  the  beginning,  the  proceedings  by  Mrs.  Scrimshire  were  in  order 
to  annul  the  marriage;  and  though  Miss  Jones  left  France  before  the  di- 
rect question  on  the  marriage  was  brought  before  the  Court  in  France, 
yet  she  was  there  during  the  time  when  Mrs.  Scrimshire  was  taking 
proper  steps  to  annul  the  marriage,  and,  on  that  account,  I  must  consider 
the  cause  as  begun  against  her  before  she  left  France,  and  whenundoubt* 
vedly,  by  her  residence  and  marriage,  she  was  subject  to  the  jurisdiction 
of  that  country.  She  ought,  therefore,  to  have  staid  in  France,  to  have 
defended  her  rights  there.  She  might  have  done  so,  notwithstanding 
the  war.  And  there  have  been  instances  of  persons  doing  so  in  this 
country. 


riage  or  not,  according  to  the  laws  of  France,  I  apprehend  it  is  not  in  the 
power  of  one  of  the  parties,  by  leaving  the  place,  to  draw  the  question 
of  the  marriage,  or  contract,  ^^adaliudexamen,'^  to  be  tried  by  difier- 
ent  laws,  than  those  of  the  place  where  the  parties  contracted.     They 
may  change  the  forum,  but  they  must  be  tried  by  the  laws  of  the  coun- 
try which  they  left.     This  doctrine  of  trying  contracts,  especially  those 
of  marriage,  according  to  the  laws  of  the  country  where  they  were  made, 
is  conformable  to  what  is  laid  down  in  our  books,  and  what  is  practised 
*  in  all  civilized  countries,  and  what  is  agreeable  to  the  law  of  nations, 
which  is  the  law  of  every  particular  country,  and  taken  notice  of  as 
such.  'V 
)fX^C    I'bis  subject  is  much  discussed  by  Sanchez,(a)  to  the  following  effect, 
1 '  J^  X*^*^  ^  ^  ^®  maxim  or  general  rule,  "  Ut  non  teneantur  peregrini  legi- 
/      bus  et  consuetudinibus  loci  per  quern  transeunt,''  this  rule  has  excep- 
tions; <^  1st,  Quoad  contractuumsolemnitatem;  namquicunque  forenses, 
et  peregrini  tenentur  servare  solemnitates  in  contractu  requisitaslegibus 
et  consuetudinibus  oppidi  in  quo  contrahunt;  ratione  enim  contractus 
quilibet  forum  sortitur  in  loco  contractus,  hinc  est  contractum  absolute 
initum,  censeri  celebratum,  juxta  consuetudines  et  statuta  loci  in  quo 
initur.     Quod  ita  provenit,  quia  contractus  sequitur  consuetudines  et  sta- 
tuta loci  in  quo  celebratur."     And  a  case(6)  is  put,  as  to  inhabitants  of 
a  place  where  the  decree  of  the  Council  of  Trent,  for  avoiding  clandes- 
tine marriages,  is  not  received;  suppose  from  England  they  go  to  places 
**per  modum  transituSf  ubi  obligat  decretumj^*  and  marry  there  ac- 
cording to  the  laws  of  their  own  domictl.     Some  think  that  such  mar^ 
riage  is  good  in  the  case  of  strangers,  as  agreeable  to  their  own  laws,  to 
the  law  of  the  country  in  which  they  are  domiciled,  though  not  to  the 
law  of  the  place  where  they  are  married.     But  Sanchez  thinks  the  mar- 

«  (a)  1>e  Matrim.  lib.  3.  de  daadestino  oomeosu.  Blsput  18.  4  10. 

(b)  Ibid.  ^  37. 
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riage  yoidi  beoaase  it  wants  the  aolemnitiesi  ''que  petunt  leges  lociubi 
eontracta5iDitur;.et  quoad  aolemnitatem  adhibendam  in  contractibua, 
aols  leges  loci  in  quo  contractus  celebratur  inspiciuntur.'^  These  au- 
thorities fully  show,  that  all  contracts  are  to  be  considered  according  to 
the  laws  of  the  country  where  they  are  made.  And  the  practice  of  ci- 
vilized countries  has  been  conformable  to  this  doctrine,  and  by  the  com- 
mon consent  of  nations  has  been  so  received. 

The  cases  mentioned  in  the  French  Advocate's  opinion,  as  well  as 
that  quoted  by  Dr.  Pinfold,  from  the  journal  des  audiences^  lib.  1.  c. 
24y  establish  this  principle.  It  is  likewise  said,  that  if  the  inhabitants 
of  a  country  where  clandestine  marriages  are  forbid,  go  to  a  country 
where  they  are  allowed,  and  marry  there  in  transituj  the  marriage  is 
good;  ''peregrines  a  domicilio  absentes  non  teneri  legibus  illius,  si  con- 
trariae  vigeant  in  loco  ubi  reperiantur.''  According  to  this  authority 
also  it  is  plain  that  the  laws  of  the  country  where  a  marriage  is  cele- 
brated, are  to  be  the  rule  by  which  the  validity  of  it  is  to  be  tried. 

Voet  (a)  also  puts  the  point  in  the  same  manner.  "  Qua  solemnitate, 
quibus  modis,  contractus  quisque  celebrandus  sit,  quando  solemniter 
initus  ac  perfectus  intelligatur,  ex  lege  loci  in  quo  contractus  celebratur 
dijudicandum  est;  non  vero  ex  statutis  regionis  illius,  ubi  sitae  sunt  res 
immobiles,  circa  quas,  primarip,  aut  per  consequentiam,  contractus  ver- 
satur."    Mynsinger  (Jb)  also  may  be  cited  to  the  same  effect 

And>»a  case  is  stated  of  a  Frenchman  of  Paris  and  a  minor  going  to 
Lorrain  and  marrying  there  according  to  law;  the  wife  has  a  child,  and 
then  leaves  Lorrain  and  goes  to  Paris  and  claims  her  husband.  His 
friends  institute  a  criminal  prosecution  to  annul  the  marriage  for  want  of 
consent  of  parents.  One  court  thought  this  marriage  the  raptus  seduc- 
iionis;  but  on  an  appeal,  the  Parliament  reversed  that  determination. 

So  in  Holland,  V  oet  says,  (c)  if  an  inhabitant  of  Holland  contract  a 
marriage  in  Flanders  or  Brabant,  with  a  woman  of  the  country,  observ- 
ing those  rites  which  by  the  laws  of  Flanders  or  Brabant  are  required, 
it  would  appear  that  such  marriage  would  be  deemed  good  in  Holland, 
"  eo  quod  sufficit  in  contrahendo  adhiberi  solemnia  loci  illius,  in  quo  con- 
tractus celebratur,  etsi  non  inveniantur  observata  solemnia,  quae  in  loco 
domicilii  contrabentium,  aut  rei  sitae,  actui  gerendo  prescripta  sunt.'' 
And  the  States  of  Holland  have  given  two  sentences  in  that  manner. 
His  own  opinion  however  is,  that  the  marriage  was  bad,  not  upon  gene- 
ral principles  of  law,  but  on  account  of  a  particular  and  positive  law  in 
Holland,  which  makes  all  marriages  whatever  of  Dutchmen,  wherever 
they  be,  void,  unless  the  banns  are  published  in  Holland. 

As  to  the  practice  of  England,  there  is  the  case  quoted  by  Dr.  Paul 
of  Miss  Fairfax,  daughter  to  Lord  Fairfax,  who  was  publicly  married  to 
Lord  Abergavenny  at  Paris,  she  being  a  minor,  and  not  having  her  mo- 
ther's consent  A  suit  was  instituted  before  the  Parliament  oi  Paris  to 
annul  the  marriage;  and  it  was  annulled.     She  came  to  England,  and 

(a)  Voet  in  Big.  lib.  S3,  tit.  3.  n.  85.  fol.  SS. 

lb)  Singttl.  Observat  cent.  5.  obs.  30.  n.  ult  **  Si  qnii  in  loco  aliquo  actum  gereni^ 
neelectis  loci  illius  solemnibua,  adhibuerit  em  quK  Tel  domicilii  rel  rei  ntae  atatuta  re- 

quiranty  give  divena  ilia  sint  nve  pauciora ^Ita  gesta  nulliui  fore  moment!  pro- 

nunciat,  siye  actum  gereni  extra  domidM  locum  senrayerit  solemnia  domifilii,  sire  ea 
quK  requirebantur  in  loco  rei  immobilis  ritae." 

This  passage  appears  to  be  an  abstract  of  the  substance  of  the  chapter,  and  not  an  ex- 
tract ^m  Mynsinger. 

(«)  Voet  in  D.  lib.  33.  de  rita  noptianim,  tit  3.  n.  4  foL  30. 
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was  maid  of  honour  to  Eling  James's  Queen,  and  was  afterwards 
to  Sir  Charles  Carter;  and  Lord  Abergavenny  married  Lord  Bellasis's 
daughter.  This  shows,  that  in  marriages  abroad  by  English  subjects, 
the  English  law  takes  notice  of  the  foreign  law.  For  if  the  French  sen- 
tence in  that  case  was  not  to  be  taken  notice  of  here,  they  might  both 
have  been  prosecuted  for  bigamy,  and  the  children  of  the  second  mar- 
,       ria^  would  have  been  bastards. 

.    Kelyng  also  lays  it  down,  that  if  a  man  marries  in  France  and  after- 
wards here,  his  first  wife  being  living,  he  may  be  prosecuted  for  felony. 
And  for  this  reason — because  the  law  takes  notice  of  foreign  marriage,  (a) 
So  where  a  foreign  issue  which  is  local  arises,  it  may  be  tried  here  by 
a  jury,  according  to  the  laws  of  the  foreign  country;  and  upon  nihil  de-- 
bet  pleaded,  the  laws  of  that  country  may  be  given  in  evidence.     2 
Salk.  651.     6  Mod.  195.  S.  C. 
/A      1^  ii Why  may  not  this  Court  then  take  notice  of  foreign  laws,  there  beings  (£f  C 
T^y^/\iothing  illegal  in  doing  it?    From  the  doctrine  laid  down  in  our  books  rpj  ^ 

C/\ —*the  practice  of  nations — and  the  mischief  and  confusion  that  would  ^ 
2  jS#J^^tarise  to  the  subjects  of  every  country,  from  a  contrary  doctrine,  I  may 
/^.  //•  infer  that  it  is  the  consent  of  all  nations,  that  it  is  the  jt^  gentium^  that 
A  /  ^^  solemnities  of  the  different  nations  with  respect  to  marriages  should 
^^/U/^jj^  observed,  and  that  contracts  of  this  kind  are  to  be  determined  by  the 
^  ^^ '    laws  of  the  country  where  they  are  made.     If  that  principle  is  not  to 
govern  such  cases,  what  is  to  be  the  rule,  where  one  party  is  domiciled^ 
and  the  other  not?    The  ju^  gentium  is  the  law  of  every  country,  and 
is  obligatory  on  the  subjects  of  every  country.     Every  country  takes 
notice  of  it;  and  this  Court  observing  that  law  in  determining  upon  this 
case,  cannot  be  said  to  determine  English  rights  by  the  laws  of  France, 
but  by  the  law  of  England,  of  which  the  jw*  gentium  is  part "  ^ 

^^All  nations  allow  marriage  contracts;  they  are  ^^ juris  gentium,*'jl  f^l^^  k^ 
and  the  subjects  of  all  nations  are  equally  concerned  in  them;  and  fromj^^ 
the  infinite  mischief  and  confusion,  that  must  necessarily  arise  to  the  ^ 
subjects  of  all   nations,  with  respect  to  legitimacy,  successions,  and 
other  rights,  if  the  respective  laws  of  different  countries  were  only 
to  be  observed,  as  to  marriages  contracted  by  the  subjects  of  those 
countries  abroad,  all  nations  have  consented,  or  must  be  presumed  to 
consent,  for  the  common  benefit  and  advantage,  that  such  marriages 
ijhould  be  good  or  not,  according  to  the  laws  of  the  country  where  they 
are  made.    It  is  of  equal  consequence  to  all,  that  one  rule  in  these  cases 
should  be  observed  by  all  countries — that  is,  the  law  where  the  contract 
is  made./'  By  observing  this  law,  no  inconvenience  can  arise;  but  infi- 
nite mischief  will  ensue  if  it  is  not     For  instance — supposing  ^is 
marriage  should  be  declared  good,  might  not  Mr.  Scrimshire  neverthe- 
less go  into  France,  and  marry  another  woman  there,  the  first  marriage 

(a)  This  queslton  waa  mored  to  me  at  Uie  Old  Bailey,  a  man  marrieth  two  wires,  one 
in  France  and  another  in  England,  whether  he  may  be  indicted  and  tried  for  that  felony 
'  here  in  England;  and  I  took  this  difference,  that  if  his  first  marriage  was  in  France,  and 
the  second  marriage,  which  maketh  the  felony,  was  in  England,  then  I  was  of  opinion 
that  he  might  be  indicted  and  tried  here  for  it,  and  the  jury  might  on  evidence  find  his 
first  mania^  in  France,  being  a  mere  transitoiy  act,  and  having  nothing  of  felony  in  it$ 
and  our  Junes  usually  find  such  transitoiy  acts,  though  they  are  done  m  a  fordgn  na- 
tion; but  if  the  first  marriage  was  in  England,  and  the  second  in  France,  then  I  was  of 
opinion  that  he  could  not  be  tried  for  it  here;  because  the  act  which  made  the  felony, 
was  done  in  another  kinfpdom,  and  felonies  done  in  another  kingdom  are  not  by  tho 
common  law  triable  here  m  En^^d.    Eefyng^B  Rep.  p.  79. 
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being  null  there:  he  might  come  into  England  after  his  marriage  in 
France^  and  live  here,  and  could  not  be  prosecuted  for  bigamy,  accord- 
ing to  Kelyng;  for  the  felony,  being  done  abroad,  could  not  be  tried 
here.  The  consequence  of  which  would  be,  that  he  might  have  two 
wives,  and  might  have  lawful  issue  by  both  in  different  places.  His 
children  in  France  would  be  bastards  in  England,  but  would  be  legiti* 
mate  in  France,  and  might  inherit  there;  and  tiie  children  by  Jones 
would  be  legitimate  in  England,  but  bastards  in  France,  and  would  not 
inherit  there.  The  French  woman,  that  he  married  in  France,  would 
have  no  right  to  English  effects,  for  Jones  is  the  lawful  wife  here. 
Jones  would  have  no  right  to  French  effects,  for  she  is  not  the  lawful 
wife  in  France.  And  if,  as  it  may  happen,  after  they  have  had  chil- 
dren, both  should  go  to  France,  and  should  marry  again,  and  have  chil* 
dren  in  France-*what  infinite  confusion  would  attend  all  these  conse- 
quences of  such  a  principle,  to  the  great  detriment  and  inconvenience  of 
themselves  and  their  issue,  and  the  subjects  of  both  countries? 

Again — If  countries  do  not  take  notice  of  the  laws  of  each  other 
with  respect  to  marriages,  what  would  be  the  consequence  if  two  Eng- 
lish persons  should  marry  clandestinely  in  England,  and  that  should  not 
be  doemed  a  marriage  in  Fiance  ?  Might  not  either  of  them,  or*both,  go 
into  France  and  marry  again,  because  by  the  French  law  such  marria^ 
is  not  good?  And  what  would  be  the  confusion  in  such  a  case ?  Or 
again — ^Suppose  two  French  subjects,  not  domiciled  here,  should  clan- 
destinely marry,  and  there  should  be  a  sentence  for  the  marriage;  un- 
doubtedly the  wife,  though  French,  would  be  entitled  to  all  the  rights 
of  a  wife  by  our  law.  But  if  no  faith  should  be  given  to  that  sentence 
in  France,  and  the  marriage  should  be  declared  null,  because  the  man  was 
not  domiciled;  he  might  take  a  second  wife  in  France,  and  that  wife 
would  be  entitled  to  legal  rights  there,  and  the  children  would  be  bas- 
tards in  one  country  and  legitimate  in  the  other.  So  that  in  cases  of 
this  kind,  the  matter  of  domicil  makes  no  sort  of  difference  in  deter- 
mining them;  because  the  inconvenience  to  society  and  the  public  in 
general  is  the  same,  whether  the  parties  contracting  are  domiciled  or 
not  Neither  does  it  make  any  difference,  whether  the  cause  be  that  of 
contract  or  marriage;  for  if  both  countries  do  not  observe  the  same  law, 
the  inconveniences  tQ  society  must  be  the  same  in  both  cases.  And  as 
it  is  of  consequence  to  the  subjects  of  both  countries,  and  to  all  nations, 
that  there  should  be  one  rule  of  determining  in  all  nations  on  contracts 
of  this  kind,  it  is  to  be  presumed,  that  all  nations  do  consent  to  deter- 
mine on  these  contracts,  by  the  laws  of  the  country^  where  they  are 
made;  as  such  a  rule  would  prevent  all  the  inconvenienpes  that  must  ne- 
cessarily arise  from  judging  by  different  laws,  and  is  attended  by  no 
manner  of  inconvenience,  but  is  for  the  advantage  of  the  subjects  of  all 
nations. 

In  the  present  case,  there  has  been  a  sentence  of  the  proper  forum, 
pronouncing  on  the  whole  facts  of  the  case,  and  the  principles  of  the 
laws  of  France,  as  applied  to  them.  In  matters  that  belong  to  the  jua 
gentiumy  our  Courts  always  regard  the  sentences  of  a  proper  Court 
As  to  sentences  in  England,  by  a  proper  Court,  on  a  matter  within  its 
jurisdiction,  without  doubt  they  may  be  pleaded.in  bar  to  a  suit  here  for 
the  same  matter. 

The  probate  of  a  will,  or  a  sentence  for  or  against  a  marriage  in 
the  Ecclesiastical  Court,  will  be  received  in  bar^  where  the  same  is  at- 
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tempted  to  be  drawn  into  dispute  at  common  law.  But  the  law  of  this 
country  goes  farther  than  the  sentences  of  our  own  Courts.  If  an  Eng- 
lishman makes  a  will  abroad,  and  makes  a  foreigner  executor,  and  has 
no  effects  in  England,  and  the  executor  proves  the  will  lawfully  abroad, 
that  probate  or  sentence  of  the  proper  court  establishing  the  will,  as  to 
effects  there  of  a  man  domiciled  there,  would  be  a  bar  to  a  discovery  in 
Chancery  of  effects  abroad. 

In  commercial  affairs,  under  the  law  merchant,  which  is  the  law  of 
nations,  there  are  instances,  where  sentences  for  or  against  contracts 
abrgad,  have  been  given,  and  received  here  on  trials,  as  evidence,  and 
have  had  their  weight  And  this  has  been  allowed  on  a  principle  of  the 
law  of  nations,  which  all  countries  by  consent  agree  to,  for  the  sake  of 
carrying  on  commerce  which  concerns  the  public  in  general.  There 
are  instances  of  the  same  kind  in  the  Court  of  Admiralty;  the  sentences 
of  all  Courts  of  Admiralty  are  taken  notice  of  by  one  another;  they 
are  obligatory  by  the  law  of  nations.  By  the  mutual  consent  of  all  na- 
tions they  take  notice  of  one  another's  sentences,  and  give  mutual  faith 
to  their  proceedings.  All  courts  of  admiralty  in  Europe  are  governed 
by  the  same  law, — ^the  law  of  natjions.  And  it  is  just,  by  the  law  of 
nations,  for  nations  to  be  aiding  and  assisting  to  each  other.  And  there- 
fore, as  the  law  of  Endand  takes  notice  of  the  law  of  nations  in  com- 
mercial and  maritime  affairs,  because  all  countries  are  interested  in  those 
questions;  and  as  all  countries  are  equally  interested  to  have  matrimonial 
questions  determined,  by  the  laws  of  the  country  where  they  are  had, 
and  the  mischief  would  be  infinite  to  the  subjects  of  all  nations  if  it 
was  not  so;  I  am  of  opinion,  that  this  is  the^t^^  gentium  of  which  this 
and  all  courts  ^  to  take  notice. 

The  principle  and  rule  of  law,  as  laid  down  in  our  books,  is, 

<^Quod  juatas  nuptis  solum  dicuntur,.  quae  rite  et  secundum  prsecepta 
legum  contrahuntur. 

«  Quod  non  dicuntur  conjuncti,  qui  contnr  leges  juncti  sunt 

<<  Quod  contra  jus  non  sunt  nuptiae.'' 

And  Lindwodd  says,  (fol.  155.  lib.  3.  tit  9.  de  locato  et  coadueto 
V.  non  teneant  et  v.  obligatur)  <rverum  est  quod  ubi  Jex  vel  statutum 
resistit  obligationi,  tunc  nee  initur  civilis,  nee  naturalis  obligatio.  Ratio 
est  quia  obligatio  naturalis  didtur  de  jure  gentium.  Sed  de  jure  j^ntium 
debemus  ob^ire  majoribus  ille  ergo  qui  contrahit  contra  prsecepta  legum, 
facit  contra  jus  gentium,  undo  merito  non  obligatur  etiam  naturaliter." 

So  that  it  is  certain,  that  by  the  law  of  all  countries,  a  contract  against 
law  has  no  moral  or  naturd  obligation. 

Therefore,  under  the  circumstances  of  this  case,  as  here  is  satisfactory 
evidence  from  the  proceeding  and  sentence  in  France,  and  from  the 
evidence  of  witnesses,  that  this  marriage  was  celebrated  in  France,  con* 
trary  to  the  laws  of  France,  and  is  null,  and  not  obligatory,  either 
civiliter  or  naturaUtery  by  the  laws  of  France;  as  th^re  is  no  positive 
law  of  this'country,  which  prohibits  the  Court  from  taking  notice  of 
Hxejus  gentium^  and  as  the  law  of  the  country^  where  the  contract  is 
made,  seems  to  me,  according  to  the  law  of  nations,  to  be  the  only  rule 
of  determining  in  these  cases;  I  cannot  pronounce  for  the  marriage,  but 
must  pronounce  against  it,  and  dismiss  Mr.  Scrimshire  from  the  suit 
si*>  ^*  But  under  the  particular  circumstances  of  this  case,  in  which  there  is  no 
^  doubt  that  a  marriase  wsshad  freely  and  voluntarily;  and  that  this  affkir 
hM  been  prejudicial  to  Miss  Jones^  who  is  a  lady  of  good  character;  I 
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shall,  agreeably  to  precedent,  give  a  sum  to  her  nomine  expensarutny 
and  fix  it  at  400/.  The  lady  may  be  happy,  I  hope,  in  a  man  that  de- 
serves her  better; — if  she  does  not  think  so,  it  is  a  great  satisfaction  to 
me,  that  she  may  have  the  opinion  of  better  judges. 

The  Court  pronounced  for  the  form  of  sentence  porrected  by  Bogg, 
viz.  <<  That  the  proctor  for  Sarah  Jones,  calling  herself  Scrimshire,  had 
not  fully  and  sufficiently  founded  or  proved  his  intention,  and  that  the 
said  John  Scrimshire  ought  by  law  to  be  dismissed  from  the  instance  of 
the  said  Sarah  Jones  as  to  the  matters  deduced  and  prayed  by  her  in 
this  cause,  and  from  all  further  observation  of  judgment  in  this  behalf. '^ 

l!Jb^i  V,  /^.  HARFORD  V.  MORRIS.— p.  423.  "  '' 

Mallity  of  marmge»  by  reason  of  forcible  or  fraudulent  abduction  of  a  ward  of  Tery 
tender  age  by  her  guardian:  2dly,  of  invaiidity  of  the  ceremony  performed,  not  ac- 
cording to  the  lex  loeit — sustained  uUimately  on  appeal  on  the*  facts  applying  to  the 
first  point ;  The  lAbei  luiving  been  rejeded  in  the  Court  of  Arches. 

This  was  a  case  of  nullity  of  marriage,  brought  in  the  Court  of 
Arches  by  letters  of  request  from  the  Consistory  Court  of  St  David^s, 
on  a  marriage  had  abroad,  as  alleged,  contrary  to  the  lex  locij  between 
a  guardian  and  a  ward  of  very  tender  age,  under  circumstances  of  force 
or  fraud,  as  pleaded. -*The  admission  of  the  libel  was  opposed,  and  it 
was  rejected;  but  afterwards  admitted  on  appeal.(a) 

Judgment. 

Sir  Georcib  Hat. 

This  cause  comes  before  the  Court  in  the  name  of  Frances  Mary 
Harford,  by  her  guardians  Hugh  Hamersley  and  Peter  Prevost,  against 
Robert  Morris,  praying  the  Court  to  pronounce  for  the  nullity  of  mar* 
riages,  which  she  admits  to  have  been  celebrated,  the  one  at  Ypres  in 
Austrian  Flanders,  the  other  at  Ahrensburgh  in  Denmark,  with  Mr. 
Robert  Morris.  In  all  cases  of  this  nature,  it  is  highly  necessary  that 
great  caution  and  deliberation  should  be  observed  by  the  Court,  because 
of  the  consequences  of  the  nullity  of  marriage  to  the  parties  and  to  the 
public.  It  is  of  the  utmost  consequence,  therefore,  and  extremely  neces- 
sary to  allow  of  every  delay,  that  could  be  allowed  properly,  in  order 
to  bring  the  whole  circumstances  of  the  case  before  the  Court 
•  The  party  Morris  does  not  appear  here  under  any  protest  but  abso- 
lutely; therefore  a  libel  has  been  exhibited.  In  that  libel  it  is  stated, 
tiiat  Miss  Harford  is  the  illegitimate  daughter  of  Lord  Baltimore,  that 
she  is  extremely  young,  was  born  upon  Uie  28th  November  1759,  and 
was  placed  at  a  boarding  school  by  Morris,  who  was  one  of  her  testa- 
mentary guardians.  It  is  alleged,  that  he  first  frequently  visited  her 
there,  wrote  notes  to  her,  and  formed  a  scheme  of  marriage;  carried 
her  to  public  places  here  in  England,  and  conveyed  her  at  last  to 
France,  and  from  thence  to  the  Austrian  Netherlands,  thence  to  Ham* 
burgh,  thence  to  Wandsbeck  and  Ahrensburgh  in  Danish  Holstein.  The 
libel  sets  forth  two  marriages,  one  on  the  ;^lst  May,  1772.     He  went 

(a)  This  case  is  printed  from  a  MS.  of  the  whole  proceedings  collected  fWmi  the 
docaments  in  the  cause,  and  from  the  notes  of  a  short-hand  writer^  by  Mr.  Dodwel^  a* 
very  intelligent  practitioner  of  that  time. 
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into  France  the  16th  of  May;  they  had  not  been  on  the  continent  above 
five  days  before  they  arrived  at  Ypres,  and  on  the  21st  of  May  1772, 
they  were  married  by  a  chaplain  in  the  Dutch  garrison  there,  in  the 
presence  of  two  witnesses^  who  are  mentioned  in  the  libel,  and  of  other 
persons.  They  did  not  stay  in  that  place  more  than  one  night,  but 
went  from  thence  to  Lisle,  from  thence  to  Holland,  and  to  Hamburgh 
and  other  places,  and  upon  the  3d  of  January  1773,  a  marriage  is  plead- 
ed to  have  been  had  at  Ahrensburgh,  in  virtue  of  a  licence  from  the  king 
of  Denmark  granted  upon  the  sSi  December  1772.  That  is  a  licence 
to*dispense  with  all  form,  and  the  marriage  was  celebrated  at  a  private 
house,  in  the  presence  of  four  witnesses  mentioned  in  the  libel;  One  of 
these  marriages  was  in  the  English  language;  One  was  a  public  mar- 
riage in  a  church;  the  othe^it^jpfiirate  marriage  by  special  licence  in  the 
presence  of  witnesses. 

The  libel  sets  forth,  that  they  were  had  contrary  to  the  orders  of  the 
Lord  Chancellor,  and  without  the  consent  of  the  parent  or  guardians, 
in  evasion  of  the  laws  of  this  realm,  and  contrary  to  the  laws  of  those 
countries  where  tbfij  were  celebrated;  and  upon  all  or  some  of  those 
accounts,  it  is  prayed  at  the  close  of  the  libel,  Uiat  the  Court  would  pro- 
nounce both  marriages  to  be  null. 

The  King's  Advocate,  in  arguing  this  case  in  June  last,  said,  that 
Miss  Harford,  all  circumstances  considered,  was  under  force  and  re- 
straint, and  was  not  sui  jutis;  that  she  must  be  considered  as  acting 
from  fear  and  under  imposition;  and  that,  on  that  account,  the  marriages 
were  void.  He  likewise. said,  that  she  was  seduced;  that  she  was  im- 
posed upon  by  fraud,  as  well  as  by  violence;  and  upon  that  account  the 
marriages  were  void:  and  arguments  of  the  same  kind  have  been  used 
by  one  of  the  [counsel  to-day.  The  Ecclesiastical  Court  certainly  has 
jurisdiction  in  all  cases  whatsoever,  with  respect  to  the  marriage  of  Eng- 
lish subjects,  wherever  celebrated.  If  celebrated  in  any  foreign  country, 
and  it  can  be  shown  that  such  marriage  was  contrary  to  the  general  law, 
to  the  principles  that  obtain  every  where  with  respect  to  marriage;  that 
it  was  under  force  or  restraint  of  either  of  the  parties;  that  it  was  inces- 
tuous, or  liable  to  any  other  impediment,  under  which,  by  the  law  of 
nations,  it  is  not  allowed  to  marry; — upon  any  such  objection,  it  is  pro- 
per to  bring  a  suit  of  this  nature  before  the  Ecclesiastical  Judge;  and 
wherever  such  marriage  was  celebrated,  it  may,  upon  such  objection,  be 
set  aside.  The  Ecclesiastical  Court  has  complete  jurisdiction  to  decide 
the  marriages  of  English  subjects  by  the  English  law;  and  therefore,  if 
there  was  any  thing  to  show  the  marriage  void  by  the  general  law  re- 
specting marriages,  or  by  any  particular  law  of  the  realm,  or  that  a  mar- 
riage celebrated  in  evasion  of  the  law  of  the  realm  was  to  be  set  aside,  if 
that  proposition  was  anywhere  tenable,  certainly  this  Court  has  full  ju- 
risdiction to  enteninto  the  cause  of  nullity,  upon  those  accounts. 

With  respect  to  the  behaviour  of  Morris,  I  have  nothing  to  do  with 
his  moral  conduct;  he  is  answerable  for  that  to  his  own  conscience;  and 
in  other  places  for  his  breach  of  trust,  and  contempt  of  the  High  Court 
of  Chancery;  and  such  proceedings  the  laws  of  this  country  may  punish 
in  a  proper  way;  but  his  having  used  any  arts,  or  any  influence  whatso- 
ever, such  as  entreaties  or  application  by  way  of  courtship,  to  this  young 
lady,  will  not,  in  my  apprehension,  afiect  the  validity  of  the  marriage 
which  he  has  contracted  with  her.  What  is  pleaded  in  this  case?  In 
the  twelfth  article  it  is  stated,  <<  that  after  Mr.  Morris  had  made  use  of 
the  arts  aforesaid,  that  is,  by  sending  notes  and  cards,  and  making  ap- 
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S ointments,  ahd  dotyipg  the  young  lady  about  to  public  places,  and  to 
inners  and  to  balls,  and  to  Ranelagh,  and  amusements  of  that  sort,  by 
the  arts  aforesaid,  he  seduced  the  said  Mary  Harford,  falsely  called 
Morris,  from  the  house  of  Mrs.  La  Touche;  and  when  he  had  gotten 
her  into  a  coach  with  him,  he,  in  violation  of  his  duty  ahd  trust,  took 
advantage  of  the  infaincy,  ignorance,  and  inexperience  of  the  said  Frances 
Mary  Harford,  falsely  called  Morris,  and  by  divers  specious  pretences 
atid  entreaties,  persuaded  and  prevailed  upon  her  to  go  with  him  to 
Fwnce."  When  she  was  in  France,  at  ]»ologne,  as  it  is  expressed  in 
the  thirteenth  article,  <^she  wished  she  was  at  home  again;"  and  it  is 
further  pleaded,  '<  that  Mr.  Morris  threatened  that  he  would  kill  him- 
self, if  she  went  home  again,  and  that  terrified  her.'*  No  violence  to  her 
is  pleaded,  but  he  said  **  that  he  would  kill  himself,''  unless  she  would 
Stay  with  him.  The  article  says,  "she  consented;"  and  the  question 
will  be,  Whether  a  consent  so  obtained  will  vitiate  every  thing  that  fol- 
lowed? If  she  acted  under  tei^or  at  the  time  when  this  marriage  was 
solemnized,  it  might  be  a  good  ground  to  set  it  aside.  But  she  goes 
from  place  to  place  with  him;  according  to  the  plea,  she  goes  to  Ypres; 
there  they  sign  each  of  them  a  declaration.  Which  was  not  pleaded  to  be 
signed  under  any  consti*aint  But  it  is  pleaded  that  the.  declaration  is 
fuse  in  fact,  that  it  sets  forth  dates,  and  an  age  not  true,  and  that  there 
was  no  parent  or  guardian;  but  nothing  is  pleaded  whatsoever  with  re- 
spect to  force  or  violence  used  by  Morris  to  make  her  sign  that  declara- 
tion. It  must  be  taken,  therefore,  that  she  signed  it  voluntarily  with 
re«trd  to  the  marriage,  where  the  marriage  is  said  to  be  solemnisced. 

In  what  manner  did  they  proceed  after  the  marriage?  On  the  next 
day  they  went  first  to  Lisle,  then  to  Hamburgh,  and  other  places,  and 
were  pursued  by  the  guardians  as  soon  as  they  had  got  information, 
which  was  by  a  letter  he  wrote  himself,  by  which  they  were  acquainted 
with  the  marriage.  The  libel  then  states  the  order  of  the  Court  of  Chan- 
cery, upon  which  the  guardians  went  abroad  in  pursuit  of  her,  but  with- 
out success;  and  that  they  obtained  orders  from  the  Court  of  France, 
and  from  the  Senate  of  Hamburgh,  at  the  time  she 'Was  there;  but  still 
they  could  not  obtain  her,  as  she  was  gone  to  Wandsbeck  in  Denmark; 
and  she  was  married  at  Ahrensburgh,  on  the  Sd  of  January  1773. 

With  respect  to  what  the  temper  or  conduct  of  Morris  was,  whether 
exceptionable  from  the  means  used  to  seduce  her,  there  is  nothing  pleaded, 
that  shows  the  lady  was  under  any  sort  of  constraint,  or  that  any  vio- 
lence Was  used,  or  that  she  was  forced  to  do  the  acts  which  she  now 
complains  of.  It  is  not  stated  that  she  is  not  of  marriageable  age.  If 
that  had  appeared,  the  libel  would  be  admissible  certainly  under  the  ge- 
neral law;  but  there  is  no  such  plea.  It  is  admitted,  that  though  she 
was  extremely  youne,  being  born  in  November  1759,  she  was  of  mar- 
riageable years.  It  is  pleaded,  indeed^  that  he  carried  this  child  here 
and  there,  but  she  was  above  twelve  and  a  half  years  of  age. 

The  Court  is  to  attend  only  to  legal  objections,  and  not  to  the  other 
conduct  of  the  parties.  Is  there  any  legal  objection  with  respect  to  the 
marriaee?  She  was  of  age  to  consent  It  appears  upon  the  plea  that 
she  did  consent,  and  the  contrary  does  not  appear.  She  being  of  proper 
age,  bein^  free,  and  the  marriage  voluntary,  as  appears  by  ue  plea,  I 
cannot  thmk  there  is  any  jcround  in  that  part  of  the  libel  sufScient  for 
me  to  receive  it,  by  way  of  laying  a  foundation  for  a  sentence  of  nullity 
of  marriage. 
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The  next  question  is,  whether  by  the  law  of  England  this  marriage  is 
valid?  .  It  is  stated  throughouti  that  it  is  a  marriage  without  the  consent 
of  the  natural  mother  of  the  party,  and  of  the  testamentary  guardians 
and  the  Lord  Chancellor;  and  that  the  parties  went  into  a  foreign  coun- 
try to  evade  the  laws  of  this  realm.  Whether  upon  that  account,  or  any 
of  the  accounts  already  mentioned,  it  is  void  by  the  law  of  England,  is 
the  first  question. 

Parties  may  go  out  of  England  and  marry  by  necessity  or  choice;  in 
either  way  a  foreign  marriage  is  not  void  upon  that  account  by  the  laws 
of  England.  But  it  is  said,  they  go  in  violation  of  the  order  of  the 
Chancellor,  and  without  the  consent  of  parents  and  guardians.  What 
is  the  law  of  England,  that  requires  the  consent  of  parents  and  guar- 
dians? One  of  the  greatest  magistrates  that  ever  appeared  in  this  coun- 
try explains  it,  that  the  view  of  that  act  was  to  restrain  the  abuse  that 
was  so  scandalous  in  this  country  from  clandestine  marriages,  and 
to  get  proof  of  marriages,  which  otherwise  might  become  uncertain; 
as  it  is,  wherever  you  cannot  have  evidence  of  the  fact  of  the  mar- 
riage being  rightly  performed,  and  legitimacy  becomes  uncertain. 
The  principal  view  of  that  law  was  to  affect  such  marriages.  The 
law  does,  indeed,  in  one  respect,  put  a  restraint,  which  was  not 
known  to  t}ie  common  law,  upon  the  marriage  of  minors  without  the 
consent  of  parents;  but  it  does  not  make  all  the  marriages  of  minors, 
even  in  England,  void.  Marriages  by  licence  only  are  void,  for  want 
of  consent  of  parents  and  guardians.  If  this  marriage  had  been  in  Eng- 
land, and  if  instead  of  going  abroad,  the  parties  had  been  married  in  any 
g;reat  parish  of  this  town  or  country  by  banns,  would  that  marriage  have 
been  good  or  not  by  the  laws  of  England?  No  law  says  that  it  shall  be 
void.  It  is^  a  marriage  by  licence  only  that  is  void  by  the  law  of  Eng- 
land, for  want  of  consent  of  the  parents  or  guardians. 

It  is  observed  also,  that  the  act  makes  particular  exceptions,  without 
which  the  purpose  of  the  marriage  act,  though  kn  exceeding  good  act, 
'  might  have  been  questioned  before  this  time,  if  there  had  not  been  so 

many  ways  to  avoid  the  restraint  put  upon  the  marriage  of  minors.     It 
is  provided,  that  nothing  in  this  act  shall  extend  to  marriages  in  Scot- 
land, nor  to  any  marriages  solemnized  beyond  sea.    Then  marriages  in 
Scotland  and  beyond  sea  by  the  law  of  England  remain  in  the  same  state, 
as  if  the  statute  had  hot  passed.     Marriage  in  Scotland,  if  not  contrary 
M^^   >      ^  ^^  '^^  of  England,  is  good,  and  it  has  been  so  determined.    [Comp- 
^   T'Y  '    ton  V.  Bearer ofi J  Arches  1767,  Delegates  1769,  vide  infray  p.  585.] 
^  ^    That  determination  passed,  not  on  the  ground  that  the  marriage  was 
t^S^^^C^  valid  in  Scotland,  and  that  therefore  it  was  good — nothing  was  laid  be- 
^0 ,  fore  the  Court  to  shew  that  the  marriage  was  valid  in  Scotland — but 

because  the  Act  of  Parliament  did  not ,  put  any  restraint  upon  English 
subjects  being  married  in  Scotland,  with  respect  to  the  consent  of  parents. 
On  that  ground  it  is  that  those  marriages  are  held  good^  not  being  con- 
trary to  the  law  of  England.  The  same  holds  as  to  marriages  beyond 
sea.  For  English  subjects  going  abroad,  or  to  Scotland,  to  marry  Eng- 
lish subjects,  have  an  exemption  from  that  restraint  in  the  act  What 
was  the  case  before  the  marriage  act?  Will  any  body  say,  that  before 
the  act,  a  marriage  solemnized  by  persons  going  over  to  Calais,  or  hap- 
pening to  be  there,  was  void  in  this  country,  because  such  a  marriage 
might  be  void  by  the  laws  of  France,  as  perhaps  it  was,  if  solemnized 
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by  a  Protestant  Priest,  whom  they  do  not  acknowledge,  or  if  in  any 
way  clandestine,  or  without  oonsent;  and  that  therefore  it  should  be  set 
aside  by  a  Court  in  England,  upon  account  of  its  being  yoid  by  the  law 
of  France?  No.  The  laws  of  the  state  to  which  the  parties  are  subject 
must  determine  the  marriage,  unless  you  can  show  that  the  law  of  the 
other  country  is  that,  by  which  its  validity  is  to  be  decided. 

That  brings  me  to  the  other  sreat  consideration  in  this  case,  whether 
the  validity  of  these  marriages,  being  solemnized  in  Ypres  and  Denmark, 
are  to  be  tried  by  the  laws  of  those  countries.  If  they  are,  the  laws  of 
those  countries  must  1)0  laid  before  the  Court,  and  proved  in  the  best 
manner  possible;  nobby  the  opinions  of  lawyers,  which  is  the  most  un- 
certain way  in  the  world,  but  by  certificates,  layine  the  ordinances  of 
those  countries  before  the  Court  Without  considering  how  far  that 
law  is  capable  of  being  proved  in  the  present  case,  the  previous  question 
arises  with  respect  to  jurisdiction,  whether  the  laws  of  that  country  in 
which  the  marriage  is  celebrated  should  operate,  merely  because  it  was 
celebrated  there? 

I  conceive  the  law  to  be  clear,  that  it  is  not  the  transient  residence, 
by  coming  one  morning  and  going  away  the  next  day,  which  constitutes 
a  residence,  to  which  the  lex  loci  can  be  applied;  so  as  to  give  a  juris- 
diction to  the  law,  and  cause  it  to  take  cognizance  of  a  marriage  celebra- 
ted there.  It  is  certain,  that  domicil,  or  established  residence,  (that  isy 
0uch  a  kind  of  residence  as  makes  the  party  subject  to  the  laws  of  that 
country)  may  have  that  effect;  and,  with  respect  to  persons  so  domiciled, 
the  laws  of  the  country  must  be  adhered  to  in  contracts  made  there.  y 
This  was  the  case  of  Scrtmshire;  all  the  proceedings  of  the  Court  of  ^^^* 
France  were  laid  before  the  Court  I  remember  it,  though  it  was  a 
long  time  ago;  and  I  was  counsel  for  the  lady.  The  mother  of  the 
young  man  was  at  Bologne,  where  they  had  gone  animo  morandu  It 
was  stated  in  all  the  proceedings,  that  they  were  domiciled  in  France; 
he  went  there  to  reside  for  purposes  of  education,  and  did  reside  there; 
and  the  mother  continued  to  reside  there,  till  she  obtained  the  sentence 
that  was  pleaded  in  the  Consistory  Court.  I  do  not  in  the  least  call  in 
question  that  determination  in  the  Consistory  Court  Every  man  has 
allowed  the  great  and  extensive  knowledge  of  the  Judge;  but  he  founded 
his  judgment  upon  the  sentence  given  in  that  Court,  which  had  assumed 
jurisdiction  and  had  a  right  to  assume  it;  he  paid  all  respect  to  the  judg- 
ment, and  upon  that  he  gave  his  o^pinion  that  the  party  suing  should  be 
dismissed. 

There  was  a  sentence  then  in  that  case  given  in  a  competent  Court, 
trying  the  question  in  a  country  where  the  parties  were  domiciled  and 
settled.  But  what  is  this  case?  The  parties  arrive  at  Ypres  the  21st, 
are  married  and  go  away  on  the  22d.  And  so  strong  is  that  circum- 
stance felt,  that  it  is  pleaded  in  the  14th  article  of  the  libel,  <<  that  nei- 
ther the  said  F.  M.  Harford,  nor  Robert  Morris,  ever  was  a  subject  of 
the  French  King,  nor  of  the  Empress  Queen,  or  of  the  States  General 
of  the  United  Provinces,  nor  were  resident  in  the  said  city  of  Ypres.'' 
The  counsel  have  argued  that  there  was  no  residence,  that  the  residence 
in  both  places  was  fictitious,  and  merely  for  the  purpose  of  this  mar- 
riage. Can  that  give  jurisdiction  to  the  Courts  of  Ypres  and  Denmark, 
if  the  residence  was  such  as  to  be  called  no  residence  there,  and  was 
only  for  the  sake  of  this  marriage, — if  they  were  transient  passengers, 
voyageurs,  not  going  into  the  country  with  a  view  of  becoming  sub- 
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jectff  Qf  iM  ooMoAy*  And  bere  I  iiuist  obwrre,  t)iat  I  ^  aojt  mptsfk 
thai  ev^epy  domicU  ia  to  give  a  jurisdictioa  to  a  foreign  couatry^  so 
that  the  lai^s  of  that  country  are  necessarily  to  obtain  and  attach  upon  a 
Oiarriage  ^olemni^ed  there;  for  what  would  become  of  our  fiictoipien 
abroad,  in  Leghorn  or  elsewhere,  where  the  marriage  is  only  by  the 
law  of  England,  and  might  be  void  by  the  law  of  that  country;  nothiog 
will  be  admitted  in  this  Court  to  affect  such  marriages  so  celebrated 
even  where  the  parties  are  domiciled;  but  where  the  parties  are  not  do- 
miciled, and  only  going,  I  will  not  say  to  evade  the  laws  of  this  qouo- 
try,  as  th^t  is  an  improp^  expression,  but  to  celebrate  a  marriage  there^ 
by  the  laws  of  this  country,  it  shall  not  be  afiected  by  the  marriage  acl» 
from  which  persons  are  expressly  exempted  that  are  beyond  tfije  9e%^ 
Can  such  a  muriage  then  be  called  in  question  in  this  Court?  I  cannot 
say  t&aty  any  more  than  I  can  say  a  Scotch  marriage  shall  be  called  io 
question,  to  afiect  the  rights  of  so  many  people  married  under  the  no^ 
Uon  of  tiie  marriage  act  not  reaching  them,  where  they  mutually  c(|n- 
traeted  themselves.  If  there  is  nothing  in  this  case,  which  shows  that 
Mr.  Morris  can  legsdly  be  accused  of  violence  or  any  misbehaviovr, 

'  «ich  aa  will  afleot  a  marriage, — if  there  is  nothing  contrary  ta  the  law4 
of  S^ngland,  and  if  the  laws  oX  foreign  countries  (however  clear)  do 
not  reach  this  case,  because  the  parties  are  not  subjects  ther^  I  oannpt 
say  that  it  is  contrary  to  the  law  of  England.  There  was  no  m- 
habitancy  in  the  provinces  of  Flanders,  nor  of  Holland,  nor  tbo 
United  Netherlands,  but  on  the  contrary,  they  went  as  subjects  to 
the  crown  of  Great  Britain,  and  must  be  considered  as  strangers  there. 
The  question  then  must  depend  chiefly  upon  this,  whether  according  to 
the  laws  of  Great  Britain,  by  which  tiiey  are  obliged  to  regulate  them- 
selves, they  have  done  the  same  as  in  Great  Britain  would  be  consider- 
ed as  a  good  and  lawful  marriage.  The  very  plea  states^  that  it  was  not 
asainst  the  laws  of  Great  Britam.  What  am  I  to  conclude  from  thence? 
If  the  suit  on  this  marriage  had  been  brought  at  Ypres,  or  in  Denmark, 

'  the  Courts  of  those  countries  would  not  have  tried  it  there.  They 
would  have  said,  '^  we  have  nothing  to  do  with  you,  you  are  not  our 
*  fubjects.'^  And  so  the  Danish  lawyer  has.  expressed  himself  in  giving 
llis  opinion.  I  am  told'  also  by  the  counsel,  that  the  Danish  residence 
was  as  fictitious  as  the  other;  and  I  take  it  to  be  so;  as  the  plea  asserts 
that  Mr.  Morris  fabely  stated  himself  to  be  an  inhabitant  of  Denmark, 
and  a  freeholder  of  Wandsbeck,  where  he  was  said  to  reside. 

This  is  then  a  case,  which  may  be  determined  upon  the  libel;  there 
is  nothing  affecting  this  marriage  from  the  general  law,  from  the  Jus 
Oentiumy  and  noting  contrary  to  the  law  of  England.  The  lama  ef 
Ypres  and  Denmark  do  not  reach  the  case;  and  they  ou^  not  to  ^ 
pleaded  upon  it 

b  r  r  £  ^  ^  ^^^  ^^  ^^^^  foreign  laws  cannot  be  received  in  this  Court,  in 
■  ♦•7'^  y)(ases  where  the  Court  of  that  country  had  a  jurisdiction;  or  that  this 
/i,o/iS> (;;ourt  would  not  determine  vpon  those  laws  in  such  a  case.  But  I  de- 
I  ^  ny  the  tex  loci  universally  to  be  a  foundation  for  the  jurisdiction,  so  as 
to  impose  an  obligation  upon  the  Court  to  determine  by  those  foreign 
laws.  I  think  it  extremely  material  that  a  question  of  this  nature  should 
be  determined  at  once.  I  hope  it  will  go  to  the  Delegates,  that  it  may 
quiet  every  question  of  this  sort  I  must  declare  again,  though  I 
respect  and  shall  do  every  thing  in  my  power  to  carry  into  execution, 
that  excellent  law,  the  marriage  act,  I  never  will  interpose,  as  a  Judge 
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of  tbiB  Court,  judging  iiccordiBg  to  the  laws  of  this  <loun.try,  in  cases  of 
marriage,  to  carry  the  restraints  of  that  act  further  than  the  law  in- 
tended they  should  be  carried.  ' 

I  will  only  add)  that  if  foreign  Courts  have  jurisdiction,  they  are 
open.  Why  does  not  the  party  go  to  them  ?  Every  Court  may  deter- 
mine where  it  has  jurisdiction.  If  they  have  none,  it  is  absurd  to  say 
that  the  Ecclesiastical  Court  here  should  determine,  by  the  laws  of  that 
country,  which  has  no  jurisdiction.  Que  or  the  otlier  has  jurisdiction. 
Therefore  take  which  you  will, — it  is  impossible  for  the  laws  of  another 
country  to  be  the  rule  of  this  Court  I  do  not  say,  that  foreign  law 
cannot  in  any  case  be  considered;  but  the  case  must  be  extremely  clear,  y 
as  clear  as  in  that  which  was  before  Dr.  Simpson,  in  Scrimshire's  f6^  > 
case.  There  was  evidence  oC  jurisdiction  assumed  and  exercised,  and 
for  good  reasons.  The  whole  of  the  proceedings  in  France  were  trans- 
mitted to  the  Court;  and  when  that  is  done,  the  Court  will  determine 
upon  the  operation  and  force  of  such  sentence  so  introduced;  but  what 
danger  would  there  be  to  the  subject  to  make  questions  of  this  sort  de- 
terminable by  foreign  laws?  I  put  it  upon  the  clear  proofs  which  ap- 
pear upon  the  libel  itself,  without  taking  advantage  of  the  words  of  the 
libel,  and  with  reference  to  the  substantial  character  of  the  marriage 
there  described,  I  cannot  find  any  precedents,  which  can  possibly  lay  a 
foundation,  for  adducing  the  law  of  that  country,  where  the  marriage 
was  actually  celebrated  in  the  manner  which  appears  in  this  case. 

Suppose  ^  man  goes  to  Calais,  marries  there,  and  comes  away  the 
next  day,  I  should  hold  that  a  good  marriage,  according  to  the  laws  of 
this  country.  That  is  as  much  a  good  marriage,  and  as  agreeable  to  the 
law,  as  a  marriage  in  Scotland.  I  shall  never  think  it  my  duty  to  enter 
into  the  laws  of  France  or  Denmark,  to  apply  them  in  such  a  case  as 
this;  for  all  the  foreign  laws,  as  the  several  advodites  have  said,  relate  to 
9ubjects,  and  to  people  to  be  considered  as  subjects;  and  these  people 
are  not  so  to  be  considered,  even  upon  their  own  showing.  Upon  the 
arguments  which  I  have  beard,  therefore,  and  upon  every  view  which 
I  can  form  of  this  case,  there  appears  to  be  no  foundation  in  law  for  this 
libel, — and  therefore  I  reject  it.  * 


An  appeal  was  prosecuted  to  the  High  Court  of  Delegates,  and  a  full 
commission  was  granted,  consisting  of  three  Spiritual  Lords,  the  Arch- 
bishop of  York  (Markham),  the  Bishop  of  Rochester  (Thomas),  and 
the  Bishop  of  Peterborough  (Hinchclifife). — Three  Temporal  Lords,  the 
Earl  of  Hillsborough,  Earl  of  Galloway,  and  Lord  Sandys. — ^Three 
Judges  of  the  Common  Law  Courts,  Mr.  Justice  Willes,  Sir  Beaumont 
Hotham,  Sir  James  Eyre. — Three  Civilians,  Peter  Calvert,  LL.D. 
Dean  of  the  Arches,  Sir  James  Marriott,  Knight,  L^.D.  Judge  of  the 
Admiralty,  William  Macham,  LL.D. 

Counsel  fot  Miss  Harford,  the  Kind's  Advocate,  Dr.  Wynne;  the 
Solicitor  Oeneral,  Mr.  Mansfield;  Mr.  Aenyon,  Dr.  Cpropton,  and  Mr. 
Dunning. — ^For  Mr.  Morris,  Mr.  Bearcroft,  Mr.  A,rden,  Dr.  Harris, 
Dr.  Bever,  Dr.  Scott,  and  Mr.  Erakine. 

On  the  28th  February  1781 « the  Court  reversed  the  sentence  of  the 
Court  below,  and  admitted  the  libel  and  retained  the  principal  cause; 
and  on  the  21st  May  1784,  the  cause  having  been  fully  argued  on  the 


fy 


582  MiDDLETON  V.  Janvbrin.  1802. 

proofs,  &c.  the  Delegates  pronounced  the  said  pretended  marriage, 
howsoever  had  and  solemnized^  fyc.  null  and  invalid. , 

% -^  j|ln  Fust  V.  Bowermany  Arches,  22d  February  1790,  the  Court,  Sir 
y  ^kV.  Wynney  adverted  to  the  grounds  of  that  judgment,  and  observed:-— 

/S'6.  "The  case  of  Harford  v.  Morris,  was  that  of  the  marriage  of  a  girl 
above  the  age  of  legal  consent,  but  taken  from  school  by  one  of  her 

Juardians;  it  was  argued  on  the  law,  as  void  by  the  lex  loci.  But  the 
udges  during  the  argument  desired  the  Counsel  to  consider,  whether 
the  marriage  might  not  be  declared  void  on  the  ground  of  force  and 
custody.  That  point  was  argued  by  order  of  the  Court,  and  it  is  well 
known,  that  the  decision  passed  ultimately  on  that  principle.'' 

It  had  been  said  in  argument  at  the  bar,  and  was  not  contradicted  by 
the  Court,.  <<  that  Mr.  Baron  Eyre  was  understood  to  have  said,  that  he 
felt  great  di£Sculty  on  the  other  point. 

' ; .   MIDDLETON  v.  J  AN  VERIN,  falsely  calUng  herself  MIDDLETON. 

p.  437. 

MuTiage  of  Engliah  subjects  celebrated  abroad,  not  according  to  the  te  ioe^— -held 

invakd. 

This  was  a  suit  of  nullity  of  marriage  brought  by  Edmund  Pytts 
Middleton  against  Martha  Janverin,  calling  herself  Middleton.  The 
marriage  was  had  between  the  parties  at  Furnes,  in  Flanders. 

The  case  was  argued  by  Sir  John  Nicholl  and  Dr.  Laurence  on  the 
part  of  the  husband:  and  by  Dr.  ^Arnold  and  Dr.  Swabey  for  the  wife. 

Judgment.  0 

SiK  W.  Wtnne. 
~  This  is  a  suit  of  nullity  of  marriage,  brought  before  me  by  letters  of 
request  from  the  chancellor  of  Winchester,  by  Edmund  Pytts  Middle- 
ton,  against  Martha  Janverin,  falsely  calling  herself  Middleton.  The 
facts  pleaded  in  the  libel,  and  admitted  in  the  personal  answers  of  Mar- 
tha Middleton,  are,  <<that  Edmund  Pytts  Middleton,  then  a  minor,  be- 
tween the  age  of  sixteen  and  seventeen,  (his  father  beine  dead,  and  his 
mother  married  to  a  second  husband),  was,  in  the  month  of  December 
1776,  sent  to  the  town  of  St  Omer,  in  French  Flanders,  for  the  pur- 
pose of  education,  and  of  learning  the  French  language;  that  he  arrived 
at  St  Omer  on  tlie  25th  of  December  of  that  year,  and  there  became 
acquainted  with  an  English  woman  of  the  age  of  twenty-eight  years, 
who  at  that  time  lodged  and  boarded  at  a  private  house  at  St  Omer.  On 
the  28th  of  March  following,  they  set  out  with  two  English  ladies  for 
Austrian  Flanders,  in  order  to  procure  a  marriage,  and  arrived  at  Fumes, 
which  was  one  of  the  barrier  towns  under  the  dominion  of  the  empress 
queen,  but  by  virtue  of  the  treaty  of  Utrecht,  was  at  that  time  garrison- 
ed by  a  body  of  troops  in  the  service  of  their  High  Mightinesses  the 
States  Greneral;  that  they  arrived  at  an  inn  on  Easter  Sunday,  and  that, 
very  soon  after  their  arrival,  one  of  the  ladies  enquired,  whether  there 
was  not  a  minister  who  married  English  persons  there,  and  was  informed, 
that  Mr.  Vanderbrugge,  minister  of  the  Dutch  garrison,  had  married 
several  English  people  there,  or  to  that  effect" 

She  further  answers,  *Uhat  although  she  was  present  when  the  said 
conversation  passed,  that  she  did  not  understand  the  same,  because  such 
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conversation  was  carried  on  in  the  French  language,  which  she  did  not 
understand;  she  says,  that  about  eleven  o'clock  in  Uie  morning  of  Easter 
Sunday,  the  30th  of  March  1777,  she,  with  the  said  Edmund  Pytts 
Middleton  and  two  English  la^es,  went,  with  the  landlord  of  the  inn 
as  a  guide,  to  the  house  of  Mr.  Vanderbrugge,  who  was,  as  she  believes, 
a  priest  or  minister  in  holy  orders  of  the  Calvanistic  or  Lutheran  church; 
that  on  her  arrival  there,  Mr.  Vanderbrugge  was  informed  by  one  of 
the  English  ladies,  that  Edmund  Pytts  Middleton  and  this  Respondent 
were  desirous  of  being  married  by  him,  and  that  he  did  celebrate  a  mar- 
riage between  Edmund  Pytts  Middleton  and  this  Respondent,  in  a 
room  in  his  house,  in  the  presence  of  the  two  English  ladies,  and  a  man 
who  officiated  as  clerk  on  the  occasion;  and  she  believes  that  such  mar- 
riage was  solemnized  in  the  Dutch  language,  and  that  Edmund  Pytts 
Middleton,  the  two  English  ladies,  and  herself,  were  then  all  ignorant 
of  that  language;  that  the  marriage  was  solemnized  without  any  publi- 
cation of  banns,  licence,  or  dispensation  previously  obtained,  and  that 
it  was  had  without  the  knowledge  of  his  mother  or  her  husband,  but 
whether Jie  had  any  guardian  she  does  not  know.  She  says,  that  after 
the  solemnization  of  the  marriage,  they  quitted  Fumes,  and  proceeded 
together  to  Nieuport,  where  they  staid  all  nighl^  and  on  the  day  follow- 
ing went  to  Bruges,  and  from  thence  to  Lisle,  and  returned  to  St  Omer 
about  a  week  after  they  had  quitted  it  She  says,  tl^at  during  the  jour- 
ney from  Fumes  to  St  Omer,  it  was  proposed  by  this  Respondent  to 
Edmund  Pytts  Middleton,  that,  on  their  return  to  St.  Omer,  no  notice 
whatever  should  be  taken  by  eiUier  of  them  of  the  aforesaid  marriage  so 
had  and  solemnized  between  them,  and  accordingly  they  did  not  take 
any  notice  of  such  marriage;  that  they  never  lived  or  cohabited  together, 
nor  owned  and  acknowledged  each  other  *as  man  and  wife  at  St  Omer, 
but  that  each  of  them  lived,  as  before,  apart,  in  their  respective  board- 
ing-houses.^'"  She  further  says,  <Hhat  she  did  not  return  to  England, 
but  remained  at  St  Omer  until  about  the  31st  of  May  1777,  when  she 
left  that  place,  and  arrived  in  England  on  the  3d  of  June  following;  and 
she  believes,  that  Edmund  Pytts  Middleton  remained  at  St  Omer  until 
about  the  month  of  October  1777,  when  he  also  returned  to  England; — 
that  after  tliat  he  frequently  visited  the  Respondent,  and  at  such  times 
often  earnestly  requested  her  to  keep  the  marriage  a  secret,  alleging  that 
he  had  reason  to  believe  that  Edmund  Pytts,  who  was  his  uncle  and 
godfather,  and  intended  to  give  him  a  considerable  fortune,  would  be 
much  displeased  and  offended  at  him,  in  case  be  should  hear  that  he  was 
married  to  this  Respondent,  and  therefore  she  continued  to  keep  the 
marriage  a  secret  from  the  said  Edmund  Pytts;  and  this  Respondent  be- 
lieves, that  about  the  beginning  of  1780,  the  said  Edmund  Pytts  Mid- 
dleton went  to  the  East  Indies,  and  has  ever  since  resided  there,  and 
that  she  has  always  remained  in  England,  and  considered  herself  and 
claimed  to  be  the  lawful  wife  of  Edmund  Pytts  Middleton;  and  that 
since  he  has  been  in  the  East  Indies  she  has  written  and  sent  several 
letters  to  him  there,  expostulating  with  him  on  his  cruel  and  neglectful 
behaviour  towards  her,  and  entreating  him  to  remit  her  some  reasonable 
maintenance  as  his  lawful  wife,  but  this  Respondent  never  received  any 
answers  to  either  of  the  said  letters.'' 

Mr3.  Catharine  Hansard,  the  mother  of  Mr.  Edmund  Pytts  Middle- 
ton,  says,  <<  that  about  October  1777  her  son  returned  from  France 
to  England,  and  continued  from  that  time  until  the  beginning^  of 
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1780  canstantiy  resident  wilh  her  and  her  hasband;  and  daring  that 
time,  the  defendant,  Martha  Janverin,  never  lived  or  cohabited  with 
9ier  son  as  husband  and  wife.''  Mr.  Hansard  deposes  to  the  same 
effect 

The  libel,  after  stating  the  facts  of  the  case,  pleads,  <<  that  the  town  of 
Fwnes  "tns  one  of  the  barrier  towns  of  their  High  Mightihesses  the 
States  General,  and  that  there  was  a  church  or  chapel  there  for  the  use 
of  the  garrison;  and  further  states,  that  by  the  laws  and  ordinances  of 
the  States  General  in  1580,  and  by  the  resolutions  dated  March  ISth, 
1656,  relative  to  the  edict  published  by  the  Emperor  Charles  5A  in 
1540,  all  of  which  are  now  in  full  force>  it  is  declared,  ^  that  marriages 
can  in  no  way  stand  valid,  without  the  previous  knowledge  of  the  free 
state  of  the  contracting  parties,  and  without  the  consent  of  the  fathers, 
mothers,  parents  or  guardians  of  the  parties,  and  that,  after  publication 
of  banns  on  three  several  Sundays  in  the  place  of  the  parties'  domicil, 
or  legal  dispensation  of  such  publication  being  otherwise. procured;'  and 
that  by  the  decree  of  the  Council  of  Trent  made  in  1563,  which  is  re- 
ceived smd  obe3red  as  law  in  all  the  Austrian  Low  Countries,  ^  All  mar- 
riages which  are  not  solemnized  by  the  Proprius  ParochuSf  or  Prieift 
of  the  place,  where  the  parties,  or  one  of  them,  have  their  residence,  or 
by  some  other  Priest,  with  the  licence  of  their  own  Priest,  or  of  their 
Ordinary,  are  declared  to  be  null  and  void;'  and  that  by  the  laws  of 
their  High  Mightinesses,  as  well  as  of  the  Austrian  Low  Countries,  the 
said  pretended  marriage  of  Edmund  Pytts  Middleton  and  Martha  Jan- 
verin  was  and  is  null  and  void." 

In  proof  that  this  is  the  law  of  the  United  Provinces,  to  which  this 
garrison  in  March  1777  was  subject,  they  have  examined  four  gentle- 
men, who  are  advocates,  practising  in  the  Court  of  Judicature  at  the 
Hague,  and  have  been  so  for  twenty  years^  and  they  have  also  examined 
four  gentlemen  practising  in  the  Courts  in  Austrian  Flanders,  both  with 
respect  to  the  law  and  the  governing  powers,  under  the  circumstances 
pleaded  in  the  libel ;  and  they  conclude,  **  that  by  the  laws  of  the  United 
Provinces  of  the  Low  Countries,  and  the  ordinances  of  the  states  of  Hol- 
land in  1580  and  1656,  there  is  no  doubt  but  that  the  marriage  is  null 
and  void  on  three  grounds;  first,  on  account  of  the  incompetency  of  the 
minister  who  celebrated  the  same;  secondly,  on  the  minority  of  Edmund 
Pytts  Middleton;  thirdly,  from  the  want  of  publication  of  banns." 

It  has,  however,  been  said,  that  evidence  of  opinion  that  such  is  the 
law,  is  not  that  evidence  of  the  law  which  the  Court  ought  to  require, 
"but  that  it  ought  to  have  had  an  authentic  exemplification  of  the  laws  and 
ordinances  of  those  countries.  Now,  I  think,  to  obtain  that  at  this  time 
of  day  would  not  be  a  very  easy  thing;  the  decrees  of  the  Council  of 
Trent  are  in  print,  and  in  every  body's  hands;  and  the  particular  parts 
of  the  laws,  which  are  referred  to  by  the  adtocates,  are  copied  into  their 
opinions,  therefore,  I  think,  there  is  every  authentication,  and  everv 
ground  the  Court  can  have,  to  believe  that  such  ordinances  and  su<m 
laws  as  they  mention,  were  actually  by  proper  authority  published,  and 
were,  at  the  time  in  question,  valid  and  in  force.  To  be  sure,  the  best 
evidence  would  be  a  sentence  of  a  Court  of  Judicature  of  those  countries. 
In  the  case  of  Scrimshire  v.  Scrimshirej  (supra,  p.  562,)  that  was  ob- 
tained; but  in  this  case  that  would  be  impossible,  because  neither  of  the 
parties  resided  in  the  place  where  the  marriage  was  perfdrmed,  even  for 
a  day^  but  came  away  directly;  more  particularly,  considering  how  long 
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it  18  since  the  transaction  passed,  and  the  revolution  which  has  taken 
place  there,  it  would  have  been  impossible  to  have  obtained  any  sentence 
of  a  court  of  judicature  on  the  subject 

It,  however,  seems  to  me,  that  the  opinion  given  in  this  case  by  eight 
gentlemen  well  acquainted  with  the  laws  of  those  countries,  (and  they 
have  stated  themselves,  upon  their  oaths,  to  have  been  in  official  situa- 
tions which  they  descriHe,)  is  the  best  evidence,  that  can  be  given,  of 
what  was  the  law  of  those  countries  at  the  time  of  the  transaction;  and  I 
am  convinced  by  it,  that  by  the  decrees  of  the  council  of  Trent,  and  the 
laws  of  Holland,  to  which  this  garrison  was  subject,  the  marriage  in 
question  is  absolutely  null  and  void,  as  is  declared  by  those  persons. 

It  is  however  contended,  that  admitting  the  law  to  invalidate  the  mar- 
riage in  those  countries,  yet  that  is  not  the  law  by  which  this  case  is  to 
be  decided  in  this  Court     It  is  not  the  lexjhci  where  the  marriage  ce- 
remony is  performed,  which  is  to  determine  the  question,  but  you  must 
find  out  some  other  law,  and  that  is  declared  by  the  counsel  for  Mrs.      ^j^ 
Janverin  to  be  the  law  of  England.     Now,  in  respect  to  the  lex  hei  ^     / 
having  been  adopted  as  a  rule,  I  think  the  case  of  Compton  v.  Bear-  «^'  J  "^ ' 
croft  (infra,)  proves  it  very  strongly.    In  that  case  the  Court  ofj  aj^^ 
Delegates  affirmed  the  rejection  of  the  libel  which  was  given  in  against  y 
the  marriage,  on  different  grounds,  as  I  have  understood,  from  those   ^  * 
which  were  taken  in  the  Court  of  Arches,  and  because  the  marriaee  was 
a  good  marriage  in  Scotland,  and  if  all  facts  pleaded  in  the  libel  were 
proved,  the  marriage  could  not  be  pronounced  void  under  the  marriage 
act;  in  which  it  is  expressly  declared  that  it  shall  not  extend  to  Scot- 
land.    On  those  erounds  it  was,  as  I  have  understood,  that  the  Dele- 
gates rejected  the  libel;  and  the  case  of  that  marriage  was  therefore  de- 
termined by  the  lex  loci.     Those  persons  having  gone  to  Scotland,  and 
been  married  in  a  way  not  good  in  England  but  good  in  Scotland,  and 
not  affected  by  the  marriage  act,  were  considered  to  have  contracted  a 
valid  marriage,  (a). 

(a)  There  is  a'difference  in  the  acooant  of  that  judgment  as  explained  hare^  and  fupn 
p.  578. 

The  form  of  pronoundng  judgment  in  the  Court  of  Delegates,  wiUiout  any  declara- 
tion of  the  grounds  of  the  sentence,  may  have  gpiyen  rise  to  a  different  construction  of 
the  opinions  of  the  judges  on  the  point.  The  libel,  which  is  here  introduced,  wUl  show 
the  ^und  |on  which  &e  nullity  was  originally  aUeged,  on  the  principle  of  holding 
English  subjects,  going  to  Scotland  to  eyade  the  provisions  of  the  Marriage  Act,  to  the 
consequences  of  that  act  That  appears  to  have  been  the  gpst  of  the  libel  and  of  the 
arguments,  so  far  as  they  have  been  traced  in  a  very  imperfect  note.  When  that  point 
was  overruled,  and  the  libel  deemed  inadmissible  on  that  rround,*  in  which  the  Court 
of  Delegates  concurred  with  the  judgment  of  the  CouK  below,  it  might  not  be  material 
to  declare  whether  the  law  of  England,  as  explained  by  Sir  G.  Hay,  or  the  law  of  Scot^ 
land  as  here  stated,  was  supposed  to  be  operative.  In  this  manner  the  difference  of 
construction  may  have  arisen.  The  libel  pleaded, — *<The  marriage  act,  and  the  mi- 
nority of  the  lady,  and  want  of  consent,  and  that  on  the  13th  March  1763,  a  mairiage 
was  had  and  performed  in  the  dwelling-house  of  Thomas  Huddlestein,  a  cook  and  con* 
fectioner  at  Dumfries,  in  North  Britain,  by  Richard  Jameson,  the  minister,  or  pretend- 
ing himself  to  be  the  minister  of  the  English  chapel  at  Dumfries,  who  then  lodged  in  the 
house  of  Thomas  Huddlestein,  in  whose  lodgping  room  the  marriage  was  so  performed 
between  Edward  Bearcroft,  of  Droitwich,  in  Worcestershire,  and  Maria  Catharine 
Compton  of  Hartpury,  in  Gloucestershire,  without  publication  of  banns,  and  without  any 
licence  being  had  and  obtained  for  the  solemnization  of  the  said  marriage,  from  any 


*  Arches,  16th  Feb.  1767.  Libel  rejected  by  Sir  Qtorge  Hay$  sentence  affirmed  by 
Court  of  Delegates,  4th  Feb.  1769.*Judge8  Delate,  iSmH  J.  PerroU.  Barons  JU$&n, 
J.,  Drs.  DucaUluA  Clarke. 
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But  the  case  of  Scrinuhire  v.  Scrimshirey  which  was  determined  m 
1752,  was  a  direct  and  positive  sentence  upon  the  merits  of  the  case, 
which  cannot  be  distinguished  from  the  present,  except  by  the  difierent 
residence  of  the  parties.  Mr.  Scrimshire  was  a  bachelor,  of  the  age  of 
eighteen,  and  Sarah  Jones  of  the  age  of  fifteen;  and  being  at  Boulogne  ib 
France,  they  were  joined  together  in  holy  matrimony,  according  to  the 
rites  and  ceremonies  of  the  Church  of  England.  That  cause  began  as  a 
suit  for  restitution  of  conjugal  rights.  An  allegation  was  given  in  reply, 
'<  that  his  mother  had  been  in  France  for  some  time;  that  he,  about 
thirteen  or  fourteen  days  before,  went  over  to  visit  his  mother;  and  there 
met  with  two  Irish  officers,  by  whose  interference  this  marriage  was 
procured.  That  in  order  to  obtain  a  sentence  against  the  marriage,  a  suit 
of  nullity  had  been  promoted  by  his  mother  at  Boulogne;  it  went  on  for 
a  short  time  there,  but  the  Court  refused  to  call  in  what  is  called  the  act 
of  marriage.  That  in  the  year  1749,  an  appeal  was  carried  to  the  par- 
liament of  Paris.  That  there  two  sentences  were  obtained:  one  in  a  cri- 
minal form,  by  which  the  minister  and  the  officers  were  condemned  for 
nine  years  to  the  galleys;  and  another  pronounced  the  marriage  to  be 
null  and  void.''  In  the  suit  here,  the  validity  of  the  marriage  was  thus 
brought  in  question,  and  the  Court  pronounced  against  it,  and  dismissed 
Mr.  Scrimshire.  It  cannot  be  denied  that  this  was  a  sentence  which 
proceeded  entirely  upon  the  laws  of  France.  If  the  marriage  had  passed 
in  this  country,  in  the  year  1752,  celebrated  by  a  priest  of  the  church  of 
Rome,  according  to  the  ceremonies  of  the  church  of  England,  it  would 
then  have  been  a  good  and  valid  marriage  by  the  law  of  England;  but 
the  law  of  France  being  difierent,  it  was  set  aside.  It  is  said,  that  was 
a  single  case,  resting  only  on  the  opinion  of  one  Judge,  and  that  there 
was  no  appeal.  But  I  also  remember  to  have  heard,  tiiat  the  judgment 
was  founded  on  great  deliberation,  and  that  Lord  Chancellor  Hard  wicke 
was  consulted  on  it  In  the  case  of  Butler  v.  Freefnan{a)  Lord  Hard- 
wicke  is  reported  to  have  said,  <<  that  if  the  marriage  is  not  good  by  the 
law  of  the  country  where  it  is  celebrated,  it  is  not  good  at  all,"  and  the 
Reporter  adds,  that  it  had  been  lately  so  determined  in  the  Court  of  De- 
legates; but,  I  apprehend,  that  was  a  mistake  in  the  Reporter,  mention- 
ing the  Court  of  Delegates  for  the  Consistory  Court 

Upon  this  ground  I  think  the  true  principle  to  be,  that  if  the  marriage 
is  had  abroad,  and  is  not  good  there,  as  being  contrary  to  the  laws  of  the 

penon  having  authority  to  {^nnt  the  same,  and  that  neither  E.  Bearcroft  nor  If.  C. 
Compton  ever  was  resident  in  any  part  of  North  Britun.  But  she  the  sud  M.  C.  Comp- 
ton,  in  the  beginning  of  March  1761,  went  from  the  house  of  John  Dalby,  her  testa- 
mentary guardian  in  Berks,  to  pay  a  visit  <o  her  brother,  Sir  William  Compton,  at  Hen- 
dip,  in  the  county  of  Worcester,  and  he  dying,  she  left  that  place  and  went  to  her  mo- 
ther at  Hartpuiy,  in  the  county  of  Gloucester,  and  from  thence  went,  unknown  to  John 
Dalby,  and  without  his  consent,  and  vrithout  the  knowledge  of  her  other  testamentaiy 
guardians,  with  E.  Bearcroft,  on  or  about  the  6th  March  1762,  to  Dumfries,  to  be  mar- 
ried; and  that  they  were  married  there  as  aforesaid  merely  to  evade  the  laws  of  this 
realm,  and  returned  into  England  on  the  same  day,  and  proceeded  to  the  house  of  £• 
Bearcroft,  at  Droitwich,  and  were  never  in  North  Britain,  but  during  the  time  of  the 
journey,  and  for  the  purpose  of  the  marriage/'  The  certificate  of  marriage  was  also 
pleaded  in  these  words:  **  I  certify,  that  I  married,  after  the  manner  of  tlie  Church  of 
England,  Edward  Bearcroft,  and  Maria  Catharine  Compton.  (Signed)  J.  Jameson,  Mi* 
nister  of  the  English  Chapel  at  Dumfries."  The  prayer  of  the  libel  was,  '*  that  the  mar- 
riage might  be  declared  null  and  void,  pursuant  to  the  said  act  for  clandestine  mar^ 
riaaes.*' 

(a)  Ambler,  S13.(  see  also  a.similar  dktum  of  Lord  Hard  wicke  long  before,  A.  D. 
VrUp  1  Atkyns,  p.  50. 
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country  in  which  it  is  had,  it  is  not  to  be  held  good  by  the  law  of  this 
country.  It  is  said  that  there  is  a  difference  between  this  case  and  **^2^  ^ 
of  Scrimshire  v.  Scrimshire,  that  there  was  in  that  case  a  residence  of^ 
one  of  the  parties  fully  established;  whereas  these  parties  were  only 
three  days  in  the  country  where  the  marriage  was  performed ;  that  in 
that  case  they  were  English  subjects,  with  a  considerable  property  in 
England,  where  they  were  to  return  for  the  enjoyment  of  all  privileges 
and  rights  under  the  marriage  so  celebrated.  But  the  residence  of  the 
young  man  had  not  been  of  fixed  continuance,  but  was  for  a  few  days 
only,  though  his  mother  and  family  had  been  resident  at  Boulogne  about 
two  years  before  the  transaction.  The  young  lady  had  been  there  only 
eighteen  months,  and  for  education;  therefore  I  do  not  see,  that  this  cir- 
cumstance of  residence  makes  any  substantial  difference  from  the  pre- 
sent case. 

It  is  however  contended  that  it  does; — and  that  these  parties  having 
been  b«t  a  few  hours  in  the  place,  that  will  not  give  the  law  of  the  place 
a  power  over  them;  and  therefore  the  lex  loci  either  of  Flanders  or  of 
Holland  will  not  have  any  effect  upon  the  present  case.  Then  what 
will?  Can  it  be  said,  that  it  will  require  some  new  rule  to  affect  it?  If 
this  marriage  is  not  to  be  judged  by  the  laws  of  Flanders  or  of  Holland, 
then  by  what  law  is  it  to  be  judged?  The  counsel  say,  "  it  must  be 
judged  by  the  law  of  England. ''  What  was  the  law  of  England,  in 
1777?  that  if  a  marriage  is  had  without  the  consent  of  parents  or  guar- 
dians, or  publication  of  banns,  (either  party  being  a  minor)  it  is  null  and 
void  by  the  marriage  act.     I  know  no  other  law  of  England  on  the  sub- 

{'ect  since  1753.  But  it  is  said,  that  act  cannot  take  efiect  in  this  case, 
lecause  there  is  an  express  exception  that  it  shall  not  extend  to  Scot- 
land, or  any  marriage  had  abroad.  The  reason  of  the  exception  as  to 
marriages  had  abroad  is  perfectly  clear.  The  act  could  not  extend  to 
them;  for  if  it  were  held  that  an  Englishman  abroad  cannot  marry  with- 
out the  solemnities  required  by  the  act,  he  could  not  marry  there  at  all, 
for  it  is  impossible  to  have  those  solemnities  observed  in  a  foreign  coun- 
try. But  the  exception  with  respect  to  Scotland  was  of  another  kind: 
I  am  old  enough  to  remember  the  passing  of  that  act;  and  1  recollect 
well  that  there  was  an  intention  at  the  time,  of  introducing  another  act 
of  Parliament,  which  was  to  extend  to  Scotland;  but  by  the  Act  of 
Union,  the  state  of  religion  is  not  to  be  touched,  it  is  to  remain  exactly 
as  it  was,  and  therefore  there  was  a  difficulty  arising  out  of  the  Act  of 
Union  in  applying  the  marriage  act  to  that  country. 

The  only  law  of  England  as  to  marriage  is  the  marriage  act:  it  cannot 
by  that  law  be  said  that  a  marriage  is  good  which  is  not  had  according 
to  it  It  is  true  that  a  marriage  had  abroad  is  not  within  that  act  But 
it  does  not  follow  from  thence  that  it  is  good  by  the  law  of  England. 
For,  as  I  have  before  said,  I  know  of  no  other  law  of  England  but  that. 
And  the  question  will  be,  whether  it  be  good  bv  the  law  of  the  country 
in  which  it  was  celebrated.  I  am  clearly  of  opmion  that  this  marriage, 
which  was  had  at  Fumes,  in  the  manner  that  I  have  stated,  does  not 
amount  to  a  valid  and  legal  marriage.  It  is  not  so  by  the  law  of  the 
country  in  which  it  was  celebrated;  it  is  not  so  by  the  law  of  this  coun- 
try, and  therefore  I  pronounce  it  to  be  null  and  void. 
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A. 

ADMINISTRATION. 

1.  Administration  to  A.  granted  to  the  son 
of  B.  the  brother,  and  sole  next  of  kin; 
those  entitled  in  distribution  to  A.,  and 
the  widow,  sole  executrix  and  residuary 
legatee  of  B.,  having  renounced.    Bla- 

2.  The  Court  grants  administration  to  a 
bond-creditor,  who  has  also  a  mortnge 
on  leasehold  property.  Roxbun^  v. 
Lambert.  213 

3.  Where  the  Court  is  not  bound  by  the 
statute  of  21  Hen.  8.  c.  5,  it  always  grants 
the  administration  to  those  who  have  the 
interest.     Jbnea  v.  Mne$.  230 

4^  Admimstration  of  the  wife's  goods  to 
the  executor  of  the  husband,  who  died 
without  taking  administration  to  her. 
Beea  v.  Corf.  234 

5.  Administration  of  ^  feme  eonerit  granted 
to  the  daughter  of  the  third  husband, 
revoked,  and  granted  to  the  grand  chil- 
dren by  her  first  husband;  it  being  shown 
that  an  estate  would  come  to  them.  St 
JSubynr,  Page,  235 

6.  A  legacy  to  a  wife  not  received  by  her 
or  her  husband,  nor  administration  taken 
to  the  wife  by  the  husband:  his  executor 
and  not  the  next  of  kin  to  have  adminis- 
tration to  the  wife.  Flmdelv.Jffowe.  236 

7.  An  ori^nal  adnunistration  to  tifeme  co- 
vert decreed  to  her  next  of  kin  in  prefer- 
ence to  the  representative  of  the  hus- 
band who  survived  her.  Wellington  v. 
Bohnan.  237 

ADMINISTRATION  DE  BONIS  NON. 

1.  Administration  de  btmUnon^  with  a  will 
annexed,  ^pwnted  to  i  representative  in- 
terest, entitled  to  seven  twelfths  of  the 
residiiary  estate,  without  citing  those 


having  a  direct  interest  as  entitled  in 
distribution.    MtddUiorif  re,  22 

2.  The  Stat.  21  Hen.  8.  c.  5.  applia  only 
to  such  as  are  next  of  kin  at  the  time  of 
the  death.  Therefore  the  Court  made 
the  de  bcnisnon  grant  to  the  executor  of 
the  administrator  (the  sole  next  of  kin 
at  the  death^  in  preference  to  persons 
entitled  in  distribution,  who  had  receiv- 
ed their  shares  and  signed  releases.  Sa- 
vage V.  JBlyihe,  226 

3.  Administration  de  bonis  non  granted  to 
a  person,  entitled  under  a  deed  of  gift 
from  the  first  administratrix  to  the  whole 
beneficial  interest,  in  preference  to  one 
who  was  not  next  of  kin  at  the  time  of 
the  death,  and  who  consequently  had 
no  statutable  right.  Jilmes  v.  Jlmee,  230 

4.  Chose  in  action  to  wife.  Husband,  ad- 
ministrator, dies  without  alterii^  pro- 
perty, and  makes  a  will:  his  administrator 
with  will  annexed  takes  administration 
de  bsnia  to  the  wife;  that  administration 
called  in  by  her  next  of  kin  and  revoked, 
the  property  not  being  altered  by  the 
husband.    Jdnastonr,  Mills.  231 

5.  Estate  not  vested  by  law  or  equity,  ad- 
ministration de  bonis  non  to  the  next  of 
kin.   Jmkurst  v.  Bawdes.  232 

6.  Administration  de  bonis  nan  to  a  feme 
cooert  g^ranted  to  the  representative  of 
the  husband,  administrator,  in  exclusion 
of  the  wife's  kin.    Darky  y.  Jf  haddon. 

237 

7.  After  the  death  of  the  husband,  adminis- 
trator of  his  wife,  administration  de  bonis 
non  granted  to  her  next  of  kin  in  prefer- 
ence to  the  husband's  representative. 
JRnleside  v.  Cleaver,  237 

ADMINISTRATION    DURANTE    AB- 
SENTIA. 

The  38  6.  3.  c.  87.  only  authorizes  the 
grant  of  a  limited  administration  durante 
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absentia  of  the  executor,  when  there  are 
proceeding!  depending  m  Chancery. 
Dtnies,  re,  31 

ADMINISTRATION,  LIMITED. 

1.  An  administration  de  bonis  non^  limited 
to  a  certain  legacy,  granted  to  the  repre- 
sentative of  the  substituted  legatee, 
without  citing  the  representative  of  the 
renduaiy  legatee,  resident  abroad,  but 
by  practice  entitled  to  the  general  de 
bonis  fr%iit\  no  claim  to  this  leg^y  hav- 
ing, smce  the  death  (in  179r)  of  the  re- 
siduaiy  legatee,  (also  the  executor  and 
legatee  for  life)  been  made  by  his  repre- 
sentative.    SUadman^  re,  21 

2.  An  administration  (limited  to  substanti- 
ate proceedings  in  Chancery) — which 
was  decreed,  on  the  next  of  kin  being 
cited  and  after  due  inquiries  for  a  will, 
and  was  called  in  by  the  executors  of  a 
will,  not  produced  till  long  after— di- 
rected to  be  re-delivered  out,  and  the 
executors,  who  might  have  taken  a  eaeto- 
rorum  probate,  condemned  in  costs. 
Harris  and  Wiggins  v.  Milbum.         23 

3.  A  will,  in  existence  after  the  testator's 
death,  being  accidentally  lost  and  the 
contents  unknown,  administration  limit- 
ed till  the  will  be  found  granted  (on  jus- 
tifying securities)  to  the  widow  alone, 
with  a  minor  daughter,  entitled  in  dis- 
tribution.   Campbells  in  re*  211 

4.  Administration /)md!m/e  Ute  and  limited 
to  certain  property,  granted,  by  consent, 
to  one  of  the  parties.  Schoolmasiers  of 
Scotland  T.  Fraser.  222 

5.  An  administration  de  bonis  non,  granted 
in  1827,  of  an  intestate  who  died  in  1790, 
limited  to  assign  a  leasehold  property 
not  severed  in  the  deceased's  lifetime, 
and  only  mortgaged  during  an  original 
creditor  adminutration  (which  was  grant- 
ed on  the  renunciation  of  the  next  of 
kin  at  the  time  of  the  death  and  which 
expired  in  1806)  revoked;  the  next  of 
kin  for  the  time  being  Cm  whom  all  the 
beneficial  interest  in  the  deceased's  es- 
tate was  vested)  not  having  been  cited 
when  the  limited  grant  was  made,  and 
there  being  a  sugapestion  that  such  grant 
was  surreptitiously  obtained,  and  that 
there  was  a  surplus  belonging  to  the  de- 
ceased's estate.  Skeffingionr,  WhiU,225 

•ADULTERY. 

1.  The  Court  cannot  separate  on  improper 
conduct  short  of  actual  adultery.  The 
law  does  not  require  direct  evidence  of 
the  very  act  committed  at  a  specific  time 
and  place;  but  the  Court  must  be  satis- 
fied that  actual  adultery  has  been  com- 
mitted.    Mamerton  v.  Bamerton,         13 

2.  Where  the  wife  is  charged  with  adul- 
teiy,  her  conduct  and  declarations,  on  a 
confession  of  guilt  by  the.  alleged /Nnft- 


cffis  erindnis  beinf^  communicated  to  her, 
are  admissible  evidence  onbehalf  of  the 
husband.    Harris  v.  Harris,  160 

3*  The  wife's  adultery  being  proved,  and 
a  nmilar  charge  agunst  tne  husband 
failing,  his  relief  is  not  barred  by  a  sligl^ 
want  of  caution  on  his  part*  Harris  v. 
Harris.  192 

4.  In  suits  for  adultery  the  party  is  not 
limited  to  the  contents  of  tJie  libel,  but 
may  plead  fresh  charges,  and  obtain  a 
sentence  on  facts  not  existing  at  the 
commencement  of  the  suit;  but  publica- 
tion is  a  bar  to  further  pleadings  as  of 
right    Middleum  v.  Middletm.         299 

5;  Divorce— by  reason  of  adultery,  on  the 
part  of  the  wife — ^how  affeded  by  delay 
in  instituting  proceedings — ^by  alleged 
condonation,  &&— -Ultimately  granted. 
Ferrers  v.  Ferrers,  354 

6.  Divorce  by  reason  of  adultery  of  the 
wife,  decreed. — Obiections  to  the  evi- 
dence over-ruled.    JShves  v.  Eboes,  401 

7.  Divorce,  by  reason  of  adultery  of  the 
wife,  not  decreed.— Circumstances,  how 
far  sufficient. — Identity  not  proved.- 
Williams  v.  Williams.  415 

8.  Divorce  by  reason  of  the  adultery  of 
the  husband:  Defence,  that  the  charge 
amounted  only  to  a  solicitation  of  chas- 
tity, overruled.  Soilleux  v.  SoiUeux,  434 

9.  Divorce  by  reason  of  adultery.  Recrimi- 
nation of  cruelty,  as  alleged  on  the  part 
of  the  wife,  not  sustained.  Channhers  v. 
Chambers.  445 

ALIMONY. 

Alimony,  pending  suit  of  divorce,  propor- 
tion, according  to  circumstances,  200t 
S'ven  in  addition  to  separate  income. 
riseo  v.  Briseo.  527 

ALIMONY  PENDENTE  LITE. 

An  assignment,  apparently  fraudulent  and 
colourable,  by  the  husband  of  all  his 
property  after  the  commencement  of  a 
suit  by  the  wife  for  a  divorce,  cannot 
affect  her  title  to  alimony  pendente  Ute. 
The  Court  allotted  alimony  pendente 
Ute  at  the  rate  of  50L  per  annum  out  of 
an  income  of  140/.,  and  refused  to  aUow 
the  monition  not  to  issue  till  after  fifteen 
days.    Brown  v.  Brown,  11 

ALLEGATION. 

1.  The  Court  will  not,  when  a  competent 
party  is  opposing  a  will,  stay  the  admis- 
sion of  the  executors'  allegation  pro- 
pounding such  will,  till  the  appointment 
of  a  committee  of  a  lunatic  next  of  kin 
be  confirmed,  more  especially  such  com- 
mittee being  already  a  party  to  the  suit 
as  curator  of  other  next  of  kin.  lyrell 
V.  Jenner.  28 

2.  The  admission  of  an  allegation  respon- 
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slve  to  an  exceptiye  allegation  reserved 
to  the  final  hearing,  the  Court  being  of 
opinion  that  that  part  if  otherwise  ad- 
missible, was  not  materia],  and  that  the 
remainder  probably  would  not  in  the 
event  be  of  sufficient  importance  to  de- 
lay the  cause.    Mynn  v.  Bobiruon.     73 

APPEAL. 

1.  Though  the  regular  appeal  from  a  ju- 
risdiction not  peculiar  but  subordinate  is 
to  the  Diocesan,  yet,  if  the  Judge  of  the 
subordinate  and  diocesan  courts  be  the 
same  person,  the  appeal  may  be  per 
aaltum  to  the  Metropolitan:  but  the  rea- 
son must  appear  by  the  formal  instru* 
ments  in  the  cause.  Beare  and  BiUs  v. 
Jacob.  113 

3.  The  Court  is  not  legally  obliged  to  de- 
fer to  an  appeal  till  an  inhibition  is  served, 
nor  is  there  any  distinction  whether  all 
the  acts  be  done  on  the  day  the  appeal 
is  asserted,  or  some  on  a  subsequent  day: 
therefore,  the  Court  having  over-ruled 
the  objections  to  tlie  admission  of  an  al- 
legation, on  the  following  Court-day  ad- 
mitted the  alIe|^tion,  notwithstanding 
an  appeal  had,  m  the  interim^  been  as- 
jerted.    Mddletan  v.  Jdiddieton.     299 

ATTESTING  WITNESS. 

A  testamentary  instrument  may  be  esta- 
blished against  the  evidence  of  all  the 
subscribed  witnesses,  but  such  a  case 
would  require  to  be  supported  by  the 
whole  res  geeta,  by  strong  probability 
ariang  from  the  conduct  of  all  parties, 
and  by  the  improbability  of  the  practice 
of  fraud,  circumvention,  or  undue  in- 
fluence.   MackenzU  v.  Handaytide,   93 


B. 


BAR. 

1.  The  wife  having  failed  in  a  charge  of 
adultery,  and  a  recriminatory  plea  on 
the  husband's  part  being  proved;  cruel- 
ty, and  the  introduction  of  his  wife  to  a 
female  of  loose  character  (the  wife's 
guilt  not  being  connected  with  such  in- 
troduction), form  no  bar  to  his  prayer 
for  divorce.     Harris  v.  Harris.         160 

2.  Cruelty  cannot  be  pleaded  by  the  wife 
in  bar  of  a  charge  of  adultery.         ibid. 

3.  Elecrimination,  in  a  suit  of  divorce  by 
reason  of  adultery,  alleged  in  bar,  &c. — 
Party  dismissed.  Forster  v.  Forsler.  358 

4.  Protest,  Proceedings  in  a  Court  of  Brus- 
sels, pleaded  in  bar  to  a  suit  here  for  a 
divorce  by  reason  of  adultery,  not  sus- 
tained.   Sinclair  v.  Sinclair.  412 


BRAWLING. 

1.  Proceedings  under  the  stat.  5,  6  Edw. 
6.  ch.  4.  s.  1.  [for  quarrelling,  ehidingrt 
or  braxvUng,"]  must  be  supported  by  two 
witnesses  on  the  specific  charge.—  Dis- 
missed.    Hutehings  v.  Deniiioe.        365 

2.  Offence  [brawling]  under  the  stat.  5  and 
6  E.  6.  c.  4.  as  charged  against  the  cler- 
gyman, for  words  spoken  during  Divine 
Service. — Defence — that  they  were  jus- 
tifiable as  reproof, — ^not  sustained.  Cox 
V.  Goodday.  523 


c. 


CAPACITY. 

1.  Where  there  is  a  great  change  of  dispo- 
sition and  a  total  departure  from  former 
testamentary  intentions  long  adhered  to, 
it  is  materisl  to  examine  the  probability 
of  the  change,  especially,  if  at  the  time 
of  making  the  latter  disposition  the  ca- 
pacity is  doubtful,  still  more,  if  the  per- 
son in  whose  favour  the  change  is  made, 
possessing  great  influence  and  authority, 
originates  and  conducts  the  whole  trans- 
action.    Marsh  V.  TyrrelL  33 

2.  A  person  who  can  understand  and  an- 
swer, rationally,  questions,  may  still  not 
be  capable  of  making  a  will  for  all  pur- 
poses. The  rule  of  law  is,  that  the  com- 
petency of  the  mind  must  be  judged  of 
by  the  nature  of  the  act  to  be  done,  and 
from  a  consideration  of  all  the  circum- 
stances of  the  case.  ibid.  34 

CHAPEL. 

A  chapel  being  shortly  before  ir35  built 
by  private  subscription,  and  subscribers 
ag^eing,  out  of  the  pew  rents,  to  pay 
the  rector  of  the  parish  a  yearly  stipend 
for  performing  divine  service,  a  license 
was  obtained  from  the  bishop  to  the 
Rector  and  his  successors,  who,  from 
time  to  time,  performed  therein  paroch- 
ial duties,  but  there  was  no  proof  of  con- 
secration, nor  any  of  compositioui  be- 
tween the  patron,  incumbent,  and  ordi- 
nary; such  chapel  is  merely  proprietary, 
and  the  minister,  nominated  by  the  rec- 
tor of  the  parish  and  licensed  by  the 
bishop,  cannot  perform  parochial  du- 
ties therein,  nor  distribute  the  alms  col- 
lected at  the  Lord's  supper. 

Proprietary  chapeb  are  anomalies  un- 
known to  the  constitution,  and  to  the  ec- 
clesiastical establishments  of  the  church 
of  England,  and  can  possess  no  parochial 
rights.    Moyseyt  D.  D.  v.  HiUcoat,      31 

CHURCH  RATE. 
1.  In  a  suit  for  subtraction  of  church-rate. 
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the  Court  will  not,  at  the  prayer  of  the 
defendants,  issue  a  monition  for  the  pro- 
duction of  parish  books,  which  are  not 
shown  to  apply  immediately  to  the  ques- 
tion at  issue:  and  on  the  merits,  the  rate 
being  pronounced  for,  the  defendants 
condemned  in  costs. 

2.  In  questions  of  subtraction  of 
church-rate,  the  Court  having  jurisdic- 
tion on  the  subject-matter  is  bound,  un- 
less stopped  by  a  prohibition,  to  pro- 
-  ceed  to  the  trial  of  a  select  vestry  by 
which  the  rate  was  made.  GoodaU  and 
Qray  v.  WkUmore  and  Fmn,  160 

CHURCHWARDEN. 

1.  Election  of  churchwarden.  Alien  dis- 
qualified; effect  of  the  poll  considered 
as  to  the  other  parties,  on  the  disquali- 
fication of  the  person  elected.  Re-elec- 
tion.   Jnihony  v.  Sejer,  309 

2.  Proceedings  against  a  churchwarden, 
for  interfering  to  obstruct  and  prohibit 
the  form  of  singing,  &c.  which  had  been 
authorized  by  the  minister,  sustained. 

Question  of  practice. — Whether  on  a 
citation  to  appear  on  a  day  fixed,  and 
receive  articles,  &c.  the  person  is  enti- 
tled to  demand  that  the  articles  shall  be 
delivered  on  the  first  Court-day,  or  that 
otherwise  he  should  be  dismissed. — ^Not 
so  held.  Hutchiru  v.  Denziloe,  365 
3*  Parochial  offices.  Non-resident  partner, 
in  a  house  of  trade,  not  exempted  from 
serving  the  office  of  churchwaiden.  Sie^ 
pheruon  v.  Langston,  437 

• 

CONDONATION. 

1.  In  answer  to  a  suit  for  restitution  of 
conjugal  rights  brought  by  the  husband, 
legal  cruelty  being  established,  but  a  re- 
conciliation and  matrimonial  intercourse 
having  afterwards  taken  place,  the  Court 
enjoined  the  wife  to  return  to  cohabita- 
tion, holding,  that  there  was  no  proof 
of  subsequent  misconduct  by  the  hus- 
band, sufficiently  removing  the  bar  of 
condonation,  and  reviving  the  previous 
cruelty,  to  entitle  the  wife  to  a  sentence 
of  separation. 

2.  Reconciliation  will  supersede  the 
ground  of  complaint  in  the  Ecclesiastical 
Court,  as  it  annihilates  articles  of  sepa- 
ration at  common  law. 

3.  The  force  of  condonation  as  a  bar 
varies  according  to  circumstances.  The 
condonation  by  a  husband  of  a  wife's 
adultery,  still  more  repeated  reconcilia- 
tions after  repeated  adulteries,  create'a 
bar  of  far  g^reater  effect,  than  does  the 
condonation  by  a  wife  of  repeated  acts 
of  cruelty.  • 

4.  On  the  execution  of  articles  of  se- 
paration, not  followed  by  matrimonial 
intercoune,  the  wile's  reli;otant  assent 


to  the  husband  bavin^  a  btd-foom  in  ker 
house,  at  the  earnest  mtreaty  of  him  and 
of  mutual  friends,  and  on  hb  dedaring, 
"that  he  should  be  merely  under  the 
roof  by  sufferance,**  is  no  continuation 
of  a  former  condonation.  Wegtmeaik  t. 
Watmeaih.  338 

CONJUGAL  BIGHTS,  RBSTITUTrON 

OP. 

See  DiToaci. 

COSTS. 

1.  Costs,  [though  in  the  discretion  of  the 
Court,  are  in  its  legal  discretion  goided 
by  former  precedentsi,  and  are  almost 
universally  decreed  in  suits  for  church- 
rates,  where  the  rate  is  pronounced  to 
be  subtracted.  GoodaU  ^and  Gray  v. 
WkUmore  and  Fenn,  160 

3.  Where  capacity  and  volition  are  estab- 
Ushed,  a  party  suing  in  forma  paimrio 
who  after  a  long  acqiueacence  calls  in 
probate  of  a  will,  on  a  suggestion  of  in- 
capacity, fraud,  and  circumvention,  may 
be  condemned  in  costs;  and  the  taxation 
be  suspended.     Wagner  ▼.  Mean,    197 

3.  The  costs  of  exceptive  allegations  ten- 
dered on  both  sides  (the  adnnnion 
whereof  was  suspended  till  the  final 
hearing,  and  then  not  prayed  to  be  re- 
ceived), not  allowed  to  be  taxed^gunst 
a  party  condemned  in  costs.  Bird  t. 
Bird.  311 

4.  Costs  of  the  wife,  having  a  sufficient 
independent  income,  not  allowed  to  be 
taxed  against  the  husband  during  the 
proceeduigs.     WiUonv.  Wiboa.     S37 

CRIMINAL  8Un\ 

1.  In  a  vestry-meeting  for  civil  pmposes^ 
as  a  fuU^  latitude  of  discussion  must  be 
allowed,'  mere  coarse  expressions  do 
not  constitute  **  brawling,"  but  on  proof 
of  an  act  of  "smiting,"  the  Court  ia 
bound,  whatever  may  be  the  origin  of 
the  dispute,  to  proceed  to  award  pun- 
ishment, under  the  5  &  6  Edw.  6.  c.  4. 
and  53  Geo.  3.  c.  137. 

A  party  pronounced  excommunicato 
sentenced  to  seven  days'  imprisonment 
and  condemned  in  costs.  Boiie  v.  Sealee* 

316 

2.  Pleading  a  criminal  suit,  for  brawling  in 
tbe  church :— Office  of  the  Judge  wrong- 
ly described,  in  a  copy  of  the  articlea, 
fatal.     WiUiama  v.  BoU.  309 

CRUELTY.   Js  U-^J-  ^^Y^. 

1. — 1.  In  answer  to  a  suit  for  restitution  of 
conjugal  rights,  the  wife,  (having  plead- 
ed cruelty  and  adultexy)  proved  several 
acts  of  personal  ill-treatment,  violent  be- 
haviour and   language,  froin  1813  to 
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1817;  ft  lepantioii  was  then  mgreed  up- 
oOf  but,  on  a  reconciliatioii«  matrimonial 
cohabitation  and  intercourse  were  re- 
newed. The  court  on  appeal — holding 
that  adultery  was  not  proved;  that  cru- 
elty up  to  1817,  was  prored,  and  that» 
though  afterwards  there  was  no  perso- 
nal violence,  his  conduct,  exciting  rea- 
sonable apprehension  of  it,  revived  the 
former  cruelty^-decreed  a  separation, 
and  condemned  the  husband  in  the  costs 
in  both  Courts,  except  those  incurred 
by  certain  charges  of  adultery. 

2.  To  entitle  a  wife  to  a  separation  by 
reason  of  cruelty,  there  must  be  ill-treat- ' 
ment  and  personal  injury,  or  the  reason- 
able apprehension  of  personal  injury. 

3.  Aggravations  of  cruelty  may  arise 
from  the  station  of  the  parties;  from  the 
condition  of  the  sufferer;  from  natural 
or  even  acquired  feelings. 

4.  If  legal  cruelty  be  established,  a 
subsequent  reconciliation  and  matrimo- 
nial intercourse  form  a  legal  bar  to  a  se- 
paration for  such  preceding  cruelty.  And 
the  question  then  is,  whether  any  sub- 
sequent acts  take  place  furnishing  fresh 
grounds  of  legal  complaint,  or  at  least 
reviving  former  wrongs,  and,  in  con- 
nection with  those  former  wrongs,  cre- 
ating reasonable  apprehennon  of  a  re- 
newal of  ill  treatment. 

5.  Cruelty  generally  consbts  of  suc- 
cesnve  acts  of  ill-treatment,  if  not  of 
personal  mjury,  so  that  something  of  a 
condonation  of  the  earUer  ill-treatment 
necessarily  takes  place. 

6.  If  a  wife,  after  legal  cruelty,  con- 
sents to  a  recondliation  and  to  matrimo- 
nial cohabitation,  former  injuries  would 
revive  by  subsequent  misconduct  of  a 
slitter  nature  than  would  constitute 
ongpinal  cruelty,  though  the  reconcilia^ 
tion  would  be  a  bar  if  no  further  ill- 
treatment  took  place.  Waimeath  v. 
Wiutmeath.  238 

2.  Divorce  by  reason  of  cruelty — What 
circumstances  constitute  cruelty  in  con- 
struction of  law.  Dismissed.  Evans  v. 
Evau,         ,    j^  y    4  <3         310 
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DECLABATIONS. 

Declarations  of  testsmentaiy  intentions^ 
if  unaccompanied  by  any  immediate  acts, 
are  always  looked  upon  with  great  cau- 
tion, and  their  weight  depends  upon  all 
the  circumstances  accompanying  and 
connected  with  them.  liynn  v.  JSsftm- 
son.  73 

DEED. 

Probate  granted  to  a  deed,  teatamentaiy 
Vol.  IV. 


I  in  its  whole  purport  and  effect^  and  not 
to  operate  till  after  death.  &aghtf  in 
ft.  211 

DEED  OF  SEPARATION. 

A  deed  of  separation,  upon  mutual  agree- 
ment, on  account  of  unhappy  differ- 
ences, though  containing  a  covenant  not 
to  bring  a  suit  for  restitution  of  conju- 
gal rights,  is  no  bar  to  such  a  suit. — 
Wettmeaih  v.  Weaimeath,  238 

DEFAMATION. 

1.  In  a  defamation  suit,  the  defendant  hav- 
ing been  enjoined  penance,  and  con- 
demned in  costs;  and  to  an  appeal  from 
his  dismissal  without  such  penance  be- 
ing duly  performed,  having  given  an 
affirmative  issue,  the  Court  du^cted  pe- 
nance to  be  performed,  as  orb^nally 
decreed,  and  condemned  the  defendant 
in  thefurther  costs.  Cauriail  v.  Homfray^ 

11 

2.  Defamation,  the  testimony  of  two  wit- 
nesses required,  but  not  necessary  that 
they  should  speak  to  the  same  fact. — 
Cnmpion  v.  Butler,  4i55 

3.  Defamation.  Words  amounting  there- 
to in  legal  construction;  direct  terms  not 
necessary.    Smith  y.  JVatkinB.         455 

DEPBIVATION. 

1.  The  Court  is  bound  to  admit  articles 
by  a  church  warden  against  an  incum- 
bent for  frequent  irregularities  in  the 
performance  of  divine  service,  and  of 
parochial  duties,  and  also  for  his  violat- 
mg  the  churchyard:  nor  (the  suit  being 
commenced  in  April  1828,  and  the  al- 
leged offences  being  laid  from  Septem- 
ber 1824^  till  January  1827)  is  the  kpse 
of  time  any  bar.  Bennett  v.  Bcnaker,  21 

2.  Upon  the  proof  against  a  clergyman, 
of  repeated  and  habitual  acts  or  incon- 
tinency,  coupled  with  neglect  of  duty 
and  other  conduct  affording  just  scan- 
dal and  offence  to  his  parishioners,  the 
Court  is  bound  to  proceed  to  depriva- 
tion.   Burgoynt  v.  IVee,  D,  D.         192 

3.  A  clergjrman  may  be  deprived  for  for- 
nication without  previous  monition  or 
suspennon.  Sentence  of  deprivation 
affirmed  with  costs.  Fru^  A  D,  v. 
Burpfyie.  226 

4.  Proceedings  under  the  stat.  13th  Eliz. 
c.  12.  agauut  a  Clergyman,  for  preach- 
ing doctrines  contrary  to  the  articles  of 
reugion.— Deprivation*  Biskopp  H,  If. 
Proeurator  Qtneral,  y.  Stone,  445 


DILAPIDATION. 
in«»Demaiid  against  a  leqyea- 
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tntor.  Objection  thereto,  **t}uit  he  was 
not  liable  n>r  more  than  the  surploa,  on 
rendering  his  account,"— not  sustained. 
Hubbard  v.  Beckford.  419 

DIVINE  SERVICE. 

By  the  ^ncral  law  the  church  service 
ought  to  be  regularly  performed  every 
Sunday  morning  and  evening.  Any  re- 
laxation is  to  be  supposed  to  have  been 
permitted  by  the  diocesan,  owing  to  the 
circumstances  of  the  parish;  and  the 
terms  prescribed  must  be  strictly  ob- 
served.   Bmnet  v.  Bonaker.  21 

DIVORCE. 

See  Cruxltt.    Adultxbt. 

1.  Divorce — ^Protest,  as  to  the  yalidity  of 
the  appointment  of  the  guardian  of  the 
wife,  ad  /iVem-^and  as  to  the  effect  of  a 
citation,  describing  the  party  in  a  wrong 
parish,  but  cured  by  appearance,  over- 
ruled.   Barham  ▼.  Barfumu  309 

2.  Restitution  of  conjugal  rights.  Counter- 
allegation, — of  erueuy' in  menadng  and 
ifuwting  treatment,  and  prayer  for  di- 
vorce thereon,  not  sustained  on  the  facts. 
Restitution  decreed.    OUver  v.  Oliver. 

429 

3.  Divorce,  by  reason  of  cruelty  of  the 
husband,  sustained  on  the  facts.  Holden 
V.  Holden.  452 

4.  Divorce  by  reason  of  cruelty,  on  words 
of  menace  accompanied  by  violence,  &c. 
Harris  v.  Harris.  523 

5.  Suit  of  divorce  brought  by  the  iirife,  for 
cruelty— Justification,  from  the  conduct 
of  the  wife,  sustained.  Waring  y.  War" 
ing.  523 

6.  Committee  of  a  lunatic  competent  to  in- 
stitute a  suit  of  divorce,  by  reason  of  the 
adultery  of  the  wife,  on  behalf  of  the  lu- 
natic.   Pamell  v.  PameB.  524 

7.  Divorce  by  reason  of  adultery?  Proof,— 
confession  of  the  particeps  criminis,  as 
connected  with  the  act  of  the  wife,  ad- 
mitted.   Burgess  v.  Burgess.  527 

8.  Divorce,  by  reason  of  the  adultery  of 
the  Husband. — Connivance  on  the  part 
of  the  Wife,  from  forbearancet  not  infer- 
red.— Objection  to  libel  overruled.  Lady 
Kirhuoally.  Lord  Kirkwall.  541 

9.  Divorce,  by  reason  of  adultery,  barred 
by  the  compensatio  criminis,  committed 
even  after  tne  adultery  of  the  defendant. 
— Recrimination  sustained.  Proctor  v. 
Proctor.  543 

10.  Divorce  by  reason  of  adultery:  confes- 
sion in  arUculo  mortis,  as  then  appre- 
hended, afterwards  retracted:  effect,  as 
pleaded.  Objection  overruled. — Cause 
ultimately  settled  by  agreement,  MiT' 
timer  y,  Mortimer.  543 


E. 


EVIDENCE. 

1.  The  perforaiance  of  baptisms,  mar- 
riages, and  burials,  in  a  chapel  existing 
from  time  immemorial,  might  possibly 
be  presumptive  evidence  of  consecra- 
tion, and  of  a  composition:  aUier  as  to 
a  chapel,  the  origin  of  which  is  ascer- 
tained.    Moyseyy.  Billcoat,  31 

2.  Principles  of  evidence  in  cases  of  di- 
vorce by  reason  of  adultery,  8cc.  Looe- 
den  V.  Loveden.  461 

EXCEPTIVE  ALLEGATION. 

1.  Exceptive  allegations,  after  publication* 
are  strieti  jurist  and  their  object  being 
the  credit  of  the  witness, — not  the  proof 
of  the  matters  in  issue  in  the  principal 
cause  i-^lst.  Facts  which  might  have 
been  p\eaded  in  contradiction  to  the 
pleas  before  publication,  cannot  be 
pleaded  in  contradiction  to  a  witness: 
2dly,  There  must  be  a  contradiction  to 
tiie  depositions  clear  and  capable  of 
proof,  and  showing  that  the  witness  has 
deposed  falsely  and  corruptly:  Srdly, 
The  matter  must  arise  out  of  the  evi- 
dence (not  out  of  the  general  character) 
of  the  witness.— Allegation  rejected. 
Burgoyne  v.  Free.  192 

S.  The  Court  will  not  admit  an  exceptive 
plea  that  an  indictment  of  witnesses,  for 
perjury  in  their  depositions  in  the  cause 
pending,  has  been  preferred  and  a  true 
bill  found,  nor  delay  the  hearing  till  the 
indictment  is  tried.  Madean  v.  Maeleafu 

219 

F. 

FACULTY. 

1.  A  faculty  (for  annexing  a  pew  to  a 
messuag^^  obtained  by  surprise  and  un- 
due contrivance,  may  be  revoked.  Butt 
V.  Jmus.  179 

2.  Faculty  for  erecting  a  gallery,  for  the 
accommodation  of  the  increased  popula- 
tion of  the  parish,  granted. — Objections 
on  the  part  of  certain  parishioners  over- 
ruled. Grooea  v.  The  JUdor,  (^c.  of 
Homsey.  366 

3.  Faculty  for  accepting  and  erecting  an 
Organ,  offered  to  Parish  Church  of  St. 
John's,  Margate,— granted,  without 
clause  against  future  expenses  being 
charged  to  the  Parish.  Objection,  on 
the  part  of  certain  Parishoncrs,  over- 
ruled. The  Churchwardens  of  St.  Mn% 
Mxrgate,  v.  I7te  PanMonerSy  Vkar^  and 
InhSritants  of  the  Same.  366 

4.  Proceedings  promoted  by  the  Rectorof 
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the  Parish,  against  a  person  for  erecting 
a  monument  in  the  Church  without  a 
Faculty. — Sustained.  Mndmanr.Mal' 
paa,  366 

5.  Ri^ht  of  Parishioner  to  a  seat  in  the 
Parish  Church. — Insufficiency  of  the  re- 
turn of  Churchwardens,  to  an  apptica- 
tion  for  that  purpose:  Rule  of  construc- 
tion as  to  Custom  and  the  extent  of  a 
Faculty.     JValter  ▼.  Gunner.  422 

FELONIOUS  ACT. 

Felonious  acts,  on  what  principles  admit- 
ted, and  under  what  limitation  aUowed- 
to   be    pleaded  in    the    Ecclesiastical 
Courts.    Nash  y.  Muk,  357 


H. 

HAND-WRITING. 

A  codicil  produced  under  mysterious  cir- 
cumstances eighteen  months  after  the 
deceased's  death— there  being  no  evi- 
dence of  finding  nor  of  any  thing  di- 
rectly connecting  it  with  the  deceased — 
cannot  be  established  on  evidence  of 
hand-writing  alone,  particularly  when 
such  evidence  is  conflicting,  and  when 
other  circumstances  raise  a  suspicion  of 
the  genuineness  of  the  instrument. 
Criip  and  Ryder  y.  Waipole,  201 


INCEST. 

Incest— Office  of  the  Judge  against  par- 
ties living  in  incestuous  cohabitation. 
Separation.  Penance.  Burgeuv^Bur- 
gtu.  437 

INCUMBENT. 

Prima  fade  all  parochial  duties  are  com- 
mitted to,  and  imposed  upon,  the  parish 
incumbent,  and  all  fees  and  emoluments 
arising  therefrom  belong  to  him;  and 
such  rights  can  only  be  granted  to  a 
chapel,  or  its  officiating  minister,  by 
composition  with  the  patron,  incumbent 
and  ordinary:  quaere^  whether  not  also 
with  a  compensation  to  future  incum- 
bents.   Mnfsey  v.  HiBeoat,  21 

INFLUENCE. 

A  feme  covert— having,  under  certain 
powers,  made  a  will  and  codicil  in  Feb- 
ruary, 1818,  (eight  months  after  mar- 
riage) by  which,  after  making  provision 
for  her  husband  and  leaving  sundry  le- 
gacies, she  bequeathed  the  Dulk  of  her 
rortune  to,  and  appointed  executors. 


strangers  in  blood;  such  disposition  (ex- 
cept the  provision  for  the  husband)  be- 
ing similar  to  a  will  in  1816; — made  a 
wUl  on  the  0th  of  March,  1827,  and  a  co- 
dicil thereto  on  the  21st  of  April  (she 
dying  on  the  8th  of  May)  1827,  which 
papers,  except  legacies  to  three  servants 
and  rings  to  three  friends,  left  all  her 
property  to  her  husband,  and  appointed 
executors,  him  and  a  total  stranger:  the 
Court,  holding  that  the  latter  papers 
were  obtained  by  the  husband's  undue 
influence,  when  her  faculties  were  much 
impaired,  pronounced  for  the  will  and 
codicil  of  1818,  and  condemned  the  hus- 
band (who  though  he  denied  the  validi- 
ty of  the  powers  and  nominally  prayed 
an  intestacy,  was  the  real  party  setting 
up  the  latter  papers)  in  the  costs  of  the 
executors  of  the  will  of  1818.  Mtrah  v. 
Tyrrell  and  Harding.  33 

IRON  COFFIN. 

Right  of  burial,  in  imperishable  materials; 
how  far  restnuned  by  considerations  of 
public  convenience:  Patent  Iran  Coffint^ 
the  subject  of  the  present  question,  ad- 
mitted at  an  increased  rate  of  payment 
to  the  parish.  Gilbert  v.  Buzzard  and 
Boyer.  550 


J. 

JEWISH  MARRIAGE. 
See  MimmiAox. 

JURISDICTION. 

1.  Proceedings  against  a  person  for  erect- 
ing tombs  in  a  church-yard  without  due 
authority,  sustained.  Bardin  and  Ed- 
ward*  V.  CaleoU,  309 

2.  Jurisdiction  of  the  Bbhop  of  London, 
over  Ely  chapel,  established: — Exemp- 
tion, of  ancient  privileges  allowed  to  the 
Bishops  of  Elyt  in  virtue  of  their  episco- 
pal residence,  in  Ely  palace,  overruled, 
as  not  continuing  after  the  property  had 
been  transferred.  Barton  y.  Welle,    309 


L. 


LICENCE. 

1.  The  incumbent  of  the  parish  has  a  right 
without  licence  to  perform  divine  ser- 
vice in  any  consecrated  building  within 
the  parish.  Semble,  therefore,  a  licence 
to  the  rector  from  the  ordinary,  to  per- 
form divine  service  in  a  chapel,  tends  to 
show  that  the  chapel  was  not  consecrat- 
ed.   Moyaey  v.  Hilleoat.  31 

3.  Licence  to  preach  in  Quebec  chapel  in 
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lftfy-le-bone,not  allowed  to  t>e  impeadi- 
ed«  by  ]>roceedings  oa  the  part  of  the 
impropriator,  in  a  civil  sait — he  not  show- 
ing an  interest  that  would  entitle  him  to 
maintain  such  a  suit.  'The  Duke  ofPort- 
landY,  Bingham.  365 

LUNACY. 

Where  the  deceased  was  admitted  to  haye 
been  insane  before  the  execution  of  two 
asserted  wills,  and  where  there  was  eyi- 
dence  of  delusion  and  other  indieia  of 
derangement  existing  shortly  before,  as 
well  as  subsequent  to  the  acts,  proof  of 
calmness,  and  of  his  doing  formal  mat^ 
ters  of  business,  under  the  sanction  of 
his  family,  are  not  sufficient  to  rebut  the 
presumption  against  the  papers.  Qroom 
and  Evans  Y,  Thomaa*  181 


M. 


MARRIAGE. 


1.  Marriage  in  the  parish  church,  or  some 
public  chapel,  required  by  36  6.  3.  c. 
33.  s.  1.  Exceptimit  as  to  the  chapel  of 
a  Foreign  Embassador,  between  foreign* 
ers,  not  being  of  the  Embassador's  coun- 
tiy,  not  admitted,  Pertreie  t.  Tondear, 
faUely  calling  henelf  PertreU.  SS7 

2.  In  nullity  of  marriage  by  reason  of  mi- 
nority, at  the  suit  of  Uie  uther,  a  prayer, 
on  the  part  of  the  wife,  ''that  the  mi- 
nor, now  of  age,  might  be  called  to  de- 
clare, whether  he  would  carry  on  the 
suit,  or  that  otherwise  she  might  be  dis- 
missed."— Not  sustained.  Bowzer  v. 
BicketU.  367 

3.  Validity  of  Jewish  marriage,  tried  by 
evidence  of  the  laws  of  the  Jews,  as  in 
cases  of  Foreign  Marriag^. — The  assert- 
ed marriage  held  invalid.  LindoY,  BelUa- 
rio.  367 

4.  In  nullity,  by  reason  of  minority^  and 
want  of  consent  oftheparentp-^what  con- 
sent required.  Consent,  once  given, 
how  to  be  retracted.  Hodffkinsonf  ftUse' 
ly  called  WWde  v.  WilkU.  401 

5.  Jewish  marriage  tmw(/ii</ under  that  law, 
by  reason  of  the  incompetency  of  wit- 
nesaeSf  required  as  an  essential  part  of 
the  ceremony.  Goldsmid,  by  her  Guar- 
dian^ V.  Bromer.  432 

6.  Consent  of  parents,  under  26  Geo.  3.  c. 
33.  s.  11.  not  applicable  to  the  marriaf^ 
of  illegitimate  minors.  Horner  v.  Ltd- 
diard,  428 

7.  Suit  of  nullity- of  marriage,  by  reason  of 
publication  of  banns  in  a  false  name,  not 
sustained  by  the  facts.      fVakefietd  v. 
Maekay,  438 

8.  Nullity  of  marriage,  by  reason  of  insani- 
ty of  the  husband,  brought  by  himself 
after  his  recovery*  sustained.    Former 


proceedings  on  the  part  of  the  fidher 
not  admittied;  the  son  being  of  age  at 
the  time  of  marriage.  jPumerv.  Jleyers. 

440 

9.  Suit  of  nullity  of  marriage,  byUeenee^  by 
reason  of  the  false  description  of  names, 
not  sustained.     Cope  v.  Burt,  445 

10.  Marriage, — by  contract  without  reli- 
gious celebration,  according  to  the  law 
of  Scotland,  held  to  be  valid:  Distinc- 
tion, as  to  the  state  of  one  of  the  parties 
being  an  English  officer  on  service  in 
that  country,  not  sustained.  Dalrympk 
V.  Balrymple.  485 

11.  Nullity  of  marriage,  by  reason  ot  false 
and  imperfect  publication  of  banns, 
omission  of  one  Christian  name,  which 
had  been  the  name  most  commonly 
used— ^la/.    Pouget  v.  Thmkins.     523 

12.  Nullity  of  marriage  by  Ueenee^  by  rea- 
son of  minority  and  want  of  consent  [of 
the  parent,]  sustained.    Jartis  v.  Jdrvis, 

524 

13.  Nullity  of  marriage,  by  reason  of  fraud 
and  atteraOonof  licence,  not  sustained. 
Wheatleyy.  Wheatley.  524 

14  Suit  of  nullity  of  marriage,  by  reason 
of  a  former  marriage,  sustained.  Strict 
proof  required  of  the  identity  of  the  par- 
ties.    SearUy,  Price,  524 

15.  Nullity,  by  retison  of  the  want  of  due 
consent:  the  mother,  who  had  given 
consent,  being  alleged  to  be  the  natural 
mother.  Evidence  on  that  point,  how 
consideredt — not  tuffident;  party  di»> 
missed.    Fielder  y.  Smith.  527 

16.  Nullity  of  marriage,  by  banns,  by  rea- 
son  of  minority  and  want  of  consent  of 
the  father.  On  the  suit  of  the  father, 
sustained.    Meddoweroft  v.  Gregory. 

527 

17.  Nullity  of  marriage,  by  a  publication 
of  banns  in  a  false  i;iame,  sustained. — Na- 
ture of  proof  required  as  to  identity. 
Wyattf  falsely  called  Henry  v.  Henry. 

527 

18.  Nullity  of  marriage,  by  reason  of  pub- 
lication of  banns  in  false  names,  not  sup- 

'  ^ttcdinfaet.    Sullivan  y.SuBivan. 

534 

19.  Validity  of  a  marriage,  celebrated  at 
Palermo  according  to  the  law  of  Sicily, 
established.  Lady  Herbert  v.  Lord  Her- 
bert. 534 

20.  Jactitation  of  marriage. — Factum  of 
marriage  pleaded,  but  not  sustained  in 

{>roof. — Effect  of  imposition  of  such  ce- 
ebration,  if  actually  practised,  gutere. 
The  Court  ultimately  declined  to  pro- 
nounce for  jactitation:  it  appearing  to 
have  been  done,  originally,  with  the 
permission  of  the  party.  Lord  Hawks 
V.  Corri.  S4& 

21.  Citation,  in  a  suit  of  nullity  of  mai^ 
riage,  by  reason  of  incurable  impotence; 
not  sustained:  The  6omplainant  baring 
confessed  the  validly  of  the  marriage  in 
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ibfiiier  proceedings  for  divorce,  by  rea- 
son of  adultery,  agunst  bim.  Quest  ▼. 
Shipley.  548 

33.  Nulbty  of  mardage  by  reason  of  in- 
curable impotence  alleged  against  the 
wife,  not  sustained.  The  charge  aUow- 
ed  to  be  repelled  under  the  circum- 
stances of  agCy  8cc.  and  by  a  denial,  in 
the  form  of  protestation,  by  affidavits. 
Brifigt  ▼.  Morgan,  550 

33.  Nullity  of  marriage  alleged  on  the  lex 
hd  of  France,  on  a  marriage  between 
English  subjects,  celebrated  by  the 
chapbun  of  the  British  forces,  then  in 
the  occupation  of  the  country.  Libel 
admitted:  Principal  question  reserved. 
Bum  V.  Farrar.  S50 

24,  Nullity  of  marriage,  alleged  on  the  kx 
lod  of  Holland,  as  not  conformable  there- 
to, with  reference  to  a  marriage  celebrat- 
ed between  British  subjects  at  the  Cape, 
by  the  chaplain  of  the  British  forces, 
then  occupying  that  settlement  under 
capitulation.  Libel  not  admitted.  i?u- 
ding  V.  Smith.  551 

35.  Validity  of  marriage  of  British  subjects 
contracted  abroad,  how  far  considered, 
by  the  law  of  England,  to  depend  upon 
the  law  of  the  countiy  where  it  is  cele- 
brated.— Karriage  held  to  be  null  and 
void  in  this  case.  Serinuhire  v.  Serim- 
thire.  563 

36.  NuUity^  of  marriage,  by  reason  of  forci- 
ble or  fraudulent  abduction  of  a  ward  of 
veiy  tender  age  by  her  guardian:  Sdly, 
of  invalidity  of  the  ceremony  perform- 
ed, not  according  to  the  kx  lodf-^aue- 
tained  ultimately  on  appeal  on  the  facts 
applying  to  the  first  point:  The  Libel 
having  been  refected  m  the  Court  of 
Arches.  Harford  v.  Morrit,  575 

3r.  Marriage  of  English  subjects  celebrat- 
ed abroad,  not  according  to  the  Ux  lod^ 
—held  invalid.  Mddletm  y.  Janoenn. 

582 


N. 

NOVITER  PERVENTA. 

In  a  suit  for  separation  by  reason  of  the 
wife's  adultery,  (publication  having 
passed,)  the  Court— on  an  affidavit  that 
material  facts  are  newly  discovered, 
may,  in  its  discretion,  allow  the  cause  to 
be  opened  for  the  purpose  of  pleading 
further  adultery. 

Material  facts,  newly  come  to  the 
knowledge  of  the  party,  may  be  plead- 
ed after  publication. 

Before  a  party  can  plead  after  publi- 
cation, he  must  show  (generally  by  affi- 
davit) that  the  fiu;ts  came  to  his  know- 
ledge since  his  former  plea:  the  Court 
then  ought  to  admit  a  plea  of  such  facts. 
Middletan  y.  Mddleton.  399 


o. 

OFFERTORY  MONEY. 

Alms,  collected  in  chapels  as  well  as  in 
parish  churches  during  the  reading  of 
the  offertory,  are  by  the  direction  of  the 
rubric  at  the  disposal  of  the  incumbent 
of  the  parish  and  the  churchwardens 
thereof,  and  not  of  the  minister  or  pro- 
prietors of  the  chapel.  Moyny  v.  BiU' 
coat.  31 

P. 

PAROL  EVIDENCE. 

The  Court  of  Probate  does  not  admit  parol 
evidence  to  show  an  error  in  a  testa- 
mentary paper,  unless  there  be,  1st, 
some  ambiguity  on  the  face  of  the  in- 
strument: fndly,  the  means  of  obtaining 
clear  and  indisputable  proof  of  the  de- 
deceased's  intention.  Bdrriaon  y.  Stone. 

304 

PAUPER. 

See  Wagner  v.  Msan^  534 

PEER. 

The  Court  will  pronounce  an  Irish  Peer  in 
contempt  for  non-payment  of  costs,  and 
direct  such  contempt  to  be  signified, 
leaving  the  Lord  Chancellor  to  decide 
whether  the  writ  de  contumace  capien- 
do should  issue.  Wettmeathy.  ffeetmeath. 

336 

PLEADING. 

A  party  cannot  plead  the  contents  of  an 
instrument,  unless  it  is  destroyed  or  in 
Uie  possession  of  the  adverse  party. 
Mone  V.  Moree.  330 

POWER  OF  THE  COURT. 

Appointment  of  the  fiither  of  a  minor,  as 
curator  ad  litem,  on  election  of  the  nunor, 
but  without  consent  of  the  father,  in  or- 
der to  substantiate  proceedings  aninst 
the  son  in  a  suit  of  cruelty  and  adulte- 
xy,  not  euitained,  JBeauraine  y.  Beau^ 
raine.  455 

PRACTICE. 

1.  Though  an  affirmative  issue  to  a  libel 
of  appeal  from  a  definitive  sentence  be 
given,  the  process  must  be  transmitted, 
where  the  Court  of  appeal  has  to  take 
any  step  requiring  a  knowledge  of  the 
proceedings,  or  of  the  sentence  of  the 
Court  below.  CowrtaU  v.  Homfray,    11 

3.  Original  papers  brought  into  the  regis- 
try by  A.,  in  a  suit  between  A.  and  B. 
as  to  the  wiU  of  C,  cannot  be  delivered 
out  to  D.,  on  an  affidavit  of  D.'s  attor* 
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ney,  that  D^  is  h^  at  law  of  C.  was  in 

possession  of  certain  premises,  and  that 
these  papers  were  muniments  of  title 
thereto.    Bulme,  re.  33 

3*  After  publication,  the  evidence  of  an  at- 
testing^ witness  may  be  excepted  to  by 
the  party  who  produces  him.  Myrni  y. 
Bobinton.  73 

4.  A  citation,  issuing  as  '<  in  a  suit  of  nulii- 
ty  of  marriage  by  reason  of  a  former  mar- 
riage," will  not  found  a  sentence  of  se- 
paration **  by  reason  of  an  undue  publi- 
cation of  banns/'  the  woman  being 
therein  described  as  spinster,  the  first 
husband  having  died  subsequent  to  the 
publication  of  the  banns  but  prior  to  the 
marriage.  *  JVriglU  7.  Eltwood^  ealiing 
henelf  fVright.  216 

5.  The  Court  will  not  depart  from  its  regu- 
lar practice,  by  directing  a  list  of  wit- 
nesses to  be  deliyered,  some  time  ante- 
rior to  their  production,  to  the  other 
party  residing  voluntarily  in  France. 
•Misrte  ▼.  Morte,  220 

6.  The  appellants  (interveners  in  the  court 
below)  being  described  in  the  conmus- 
sion  of  Delegates  as  **the  Parochial 
Schoolmasters  of  Scotland,"  gtuBre  whe- 
ther, notwithstanding  the  absolute  ap- 
pearance of  respondents,  the  inhibition 
ought  not  to  be  relaxed,  on  the  g^round 
that  the  appellants,  not  beinr  a  body 
corporate,  had  no  penona  etanai  in  their 
collective  capacity.  The  Parochial 
Schoolmastere  of  Scotland  v.  Fraser.   ^22 

T,  The  renouncing  all  further  allegations, 
unless  exceptive,  is  the  virtual  con- 
clusion of  the  principal  cause  as  to 
the  rights  of  parties:  leave  for  further 
pleading  is  in  the  discretion  of  the 
Court.   Mtddletonr.Middieton,       299 

6.  Misnomer— -how  considered. — Aver- 
ment of  tiie  party,  as  to  his  true  name, 
required,  and  binding  on  him.  Pritehard 
V.  DaUfy.  365 

PRESUMPTION. 

Every  person  is  presumed  sane  till  shown 
to  have  become  insane;  the  presumption 
then  changes,  and  a  party  setting  up  an 
instrument  executed  after  the  existence 
of  insanity,  has  the  burthen  of  proof  cast 
on  him,  and  must  show  the  mind  per- 
fectly restored,  and  delusion  removed. 
Qroom  v.  Tkomae,  131 

PROBATE. 

1.  Ink  alterations  in  a  will  being  carefully 
made  and  not  improbably  final,  the  Court 
will  not,  on  the  non-appearance,  after 
personal  service,  of  executors  appoint- 
ed—and of  minor  legatees  materially  be- 
nefitted thereby,— grant  probate,  in 
common  form,  of  the  papers  as  original- 
ly executed.    Eaveneerofiy*  Hunter.  24 

2.  Alterations  in  ink,  (in  the  margin  and 


foody  of  a  dupUeate  wiU)  cssefully  nuida 
and  conformable  to  loi^  entertained  and 
lately  expressed  intentions,  held  to  con- 
tain the  testator's  final  intentions  and 
entitled  td  probate.    Ibid.  25 

3.  Of  wills  of  the  same  date,  that,  in  the 
testatrix's  possession  and  to  which  she 
last  added  codicils,  b  entitled  to  pro- 
bate, together  with  the  codicils  found 
therewith,  and  unrevoked  codicils  found 
with  the  other  will.     Qroeley,  re.        32 

4.  Probate  cannot  be  granted  of  a  paper 
having  nothing  to  give  it  a  testamen^|ti7  ' 
character;  and  not  intended  to  operate 
upon  the  death  of  the  writer;  but  to  ef- 
fect a  gift  inter  nvoe,  Giynn  v.  Oglander. 

428 

PROOF. 

1.  When  no  indecent  familiarity,  proxi- 
mate act,  or  personal  freedom  (except 
two  kisses),  and  no  circumstances  infer- 
ring adultery,  are  proved;  letters  from 
the  alleged  paramour,  found  in  the  wife's 
possession,  but  not  necessarily  implying 
the  commission  of  adultery,  will  not 
support  a  sentence  of  separation  by  rea- 
son of  her  adultery:  but  if  the  evidence 
raises  a  suspicion  that  an  adulterous  in- 
tercourse is  carrying  on  between  the 
parties  accused,  the  Court  may,  upon 
affidavits,  rescind  the  conclusion,  and 
allow  the  husband  to  give  in  an  aUega^ 
tion.    Hamerton  v.  BdmerUnu  13 

2.  Where  the  execution  of  a  codicil  was 
clandestinely,  and  without  previous  in- 
structions, obtuned — from  a  testator  of 
eighty— only  one  month  before  death* 
by  the  son— the  person  solely  benefitted 
— «nd  his  associates,  the  dispoation  be- 
ing contrary  to  the  repeated  former  acts 
of  the  deceased,  the  clearest  proof  of 
capacity  and  free  agency  is  necessaiy. 
Codicil  pronounced  against,  and  the  son 
condemned  in  costs.  Mackenzie  y»  JSni- 
doiyde.  92 

3.  A  will  may  be  pronounced  for,  though 
both  the  attesting  witnesses  depose  to 
the  deceased's  incapacity.  Le  Breton 
V.  Fletcher.  213 

4.  In  a  suit  for  separation  by  reason  of  the 
wife's  adultery,  after  the  arguments  of 
counsel  are  closed  and  after  the  Court 
has  delivered  its  opinion,  that  though 
culpable  and  suspicious  conduct  had 
been,  adultery  had  not  been,  proved,  it 
is  a  fit  exercise  of  discretion  to  rescind 
the  conclusion,  for  the  purpose  of  ad- 
mitting an  alle|^tion  pleading  further 
matter  to  establish  the  wife's  guilt  Hst- 
merton  y.  Hamerton.  224 


REPUBUCATION. 
A  formal  is  repubtication  is  not 
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'   in  penomlty,  as  to  which  no  publication 
iinecefsary.   MUtah  and  JR088  y.  Brown. 

91 

RESCINDING  CONCLUSION. 

1.  In  a  Buit  for  separation  by  reason  of  the 
wife's  adultery*  the  conclusion  of  the 
cause  may  be  rescinded  generally ;  if  the 
Court  is  of  opinion,  after  the  argument* 
that  adultery  is  not  sufficienUy  proved. 
DoneUan  v.  DoneUan.  304 

3.  In  a  testamentary  cause,  the  Court — 
after  hearing  the  arguments  and  deliver- 
ing its  opinion  of  the  insufficiency  of  the 
evidence— may  rescind  the  conclusion, 
in  order  that  the  identity  of  the  alleged 
testator  may  be  pleaded  and  proved. 
Car^  V.  Spenee.  305 

3.  In  a  suit  for  seaman's  wages,  the  Judge 
may  properly  rescind  the  conclusion  of 
the  cause  for  the  admission  of  further 
evidence.  Henky  and  Dudderidge  v. 
iAIbfTMOft*  306 

SEPARATION  A  MENSA  ET  THORO. 
See  Mone  v.  Mone,  230 

TITHES. 

1.  To  set  out  the  tithe  of  potatoes  by  the 
tenth  basket,  as  raised,  and  immediately 
remove, the  nine  parts,  b  not  sufficient:  a 
reasonable  quantity  must  be  raised  be- 
fore the  settmg  out  in  order  to  afford  to 
the  tithe-owner  a  fur  opportunity  of 
view.  Btarbhck  and  Bearbloek  v.  Mea- 
Jdfu.  192 

3.  Tithes,  how  far  a  debt  discharged  by  a 
ceKificate  of  bankruptcy.  Breithuxdte 
r.  BoQingaheod,  *  455 

3.  Subtraction  of  tithe8.^-Notice  as  to  the 
setting  out  small  tithes,  how  far  requir- 
ed.-^Oustom  of  the  particular  parish. 
Fikwood  Y .  ManJL  455 

4.  Subtraction  of  tithes.  Composition  not 
provchd.  See  particulars,  as  to  tithes  of 
crops  sold,  whether  due  from  the  vendor; 
also  as  to  barley-rakings,  mills,  &C.  File- 
wood  y,  Kemp,  455 

5.  Tithe  of  com  nulls,  by  the  imth  UU-dath 
not  sustained.  The  ntt  profit^  now  held 
to  be  the  rate  of  tithing.  FiUwood  v. 
Kemp.  455 

6«  Subtraction  of  tithes:  Endowment  of 
the  vicarage,  though  not  in  simple  and 
positive  terms,  held  sufficient.  Matters 
of  deduction  and  account,  &c.  Louden 
T.  Bobituon,  4S7 

7.  Subtraction  of  tithes.— Endowment—- 
Small  tithes.— Exemptions  over-ruled. 
Lagden  v.  Flack,  543 

u. 


UNFINISHED  PAPER. 
1.  The  presumption  is  that  a  codicil,  dis- 


ponng  of  realty  as  well  as  personalty, 
unattested,  only  signed  by  initials  and 
witii  many  interlineations,  is  unfinished 
and  preparatory;  and  then  it  must  be 
shown  the  deceased  thought  it  would 
operate  in  its  actual  form,  or  was  pre- 
vented by  a  sufficient  cause  from  finish- 
ing it.    lUay  V.  Couxher,  109 
2.  When  a  paper  is  unfinished,  the  pre- 
sumption of  law  is  strong  against  it;  es- 
pecially when  it  is  to  alter  an  executed 
instrument;  still  more  when  to  revoke  a 
disposition  of  the  bulk  of  the  property 
to  the  deceased's  own  family,  and  trans- 
fer it  to  a  stranger.  Ibid»  109 


w. 

WILL. 

1.  The  indorsement  "Heads  of  Will,"  on 
a  paper  fairly  written,  signed,  and  dated, 
lets  in  parol  evidence  of  intention;  but 
the  prima  faxxt  inference  rather  is,  that 
such  paper  was  intended  to*operate,  if 
no  more  formal  instrument  were  drawn 
up.  An  allegation  propounding  such  a 
paper,  with  alteraUoos  made  from  time 
to  time,  adapting  it  to  the  deceased's 
circumstances  and  pleading  facts  infer- 
ring adherence,  admitted  to  proof:  but, 
on  the  parol  evidence  the  paper  pro- 
nounced agamst.  Miiehelly,Mitek£lL29 

2,  Where  the  drawer  and  attesting  wit- 
nesses of  a  will,  (executed  ten  days  be- 
fore death  by  a  person  of  eighty-five,  in 
weak  bodily  health)  are  confirmed  as  to 
capacity,  volition,  and  free  agency  by 
adverse  witnesses,  and  by  the  deceased's 
affections,  declarations,  andrecognitionsi 
the  general  character  of  the  drawer  (an 
attorney  employed  by  the  deceased  for 
many  years),  and  slight  discrepancies  in 
the  evidence  of  the  factum  are  not  ma- 
terial. A  will,  in  such  a  case,  pronounc- 
ed for,  and  the  opposer,  who  had  plead- 
ed incapacity,  conspiracy,  fraud  and  cir^ 
cumvention,  condemned   in  the  costs 
incurred  since  the  giving  in  of  his  alle- 
gation.   Bird  V.  Bird,  60 

3.  When  the  will  of  a  married  woman— ob- 
tuned  when  she  was  in  an  extremely 
weak  state  nine  days  before  death,  by 
the  active  agency  of  the  husband^-the 
sole  executor  and  universal  legatee, — 
wholly  departed  from  a  former  will  de- 
liberately made  a  few  months  before, 
the  presumption  is  strong  against  the 
act;  and  the  evidence  not  being  satisfac- 
toty,  the  will  pronounced  against,  and 
the  husband  condemned  in  the  costs. 
Mynn  v.  Bobituon.  73 

4,  A  widow  having,  after  the  death  of  her 
husband,  delivered  a  inVL  made  during 
covertare  to  her  executor  for  nfe  custo- 
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1  dy,  Rich  deliTCiy,  coupled  with  other 

recognitions,  amounts,  in  a  Court  of 
\  Probate,  to  a  republication,  rendering  it 
a  new  will  of  which  the  executors  are 
entitled  to  a  general  probate.  Miller 
and  Eon  r-  Brown,  91 

5.— Ist.  A  paper— commencing  "  Memo- 
randum  of  my  intended  will,"  but  dis- 
positive  in  terms— signed  and  intended 
to  operate  if  no  more  formal  will  was 
made,  is,  unless  revoked,  entitled  to 

probate.  , 

2d.  Neither  mstructions,  nor  a  will 
drawn  up  therefrom  (which,  though  in 
the  deceafccd's  possession  for  several 
months,  was  not  executed  nor  shown  to 
be  finally  determined  on)  will,  either  as 
entitled  to  probate  or  as  letting  in  an 
intesUcy,  revoke  such  a  paper.  Bar- 
wick  V.  MuIUngB.  ?8 

5.— 1.  Where  a  testator  executed  a  wUl 
and  two  codicils,  and  afterwards  had  a 
new  will  and  certain  bonds  prepared 
ii^hich  were,  in  conjunction,  to  dispose 
of  his  property,  on  the  same  principle 
as  his  former  will,  and  died  when  pre- 
paring to  sign  the  new  will;  first,  the 
execution  being  thus  finally  determined 
on  and  prevented,  the  new  will  is  enti- 
tled to  probate?  and  secondly,  the  new 
will  never  being  intended  to  operate  in- 
dependent of  the  bonds,  the  Court  is 
bound,  in  order  to  carry  his  intentions 
most  nearly  into  effect,  to  grant  probate 
of  the  new  will  and  of  the  unexecuted 
bonds,  as  together  containing  his  willj 
and  to  revoke  a  probate  of  the  former 

papers. 

%  Where  there  is  final  mtcntion  prov- 
ed and  execution  prevented  by  the  act 
of  God,  the  mere  want  of  execution  does 
not  invalidate  an  instrument  dbposing  of 
personalty.  The  disposition  has  the 
flame  legi  effect,  as  if  the  instrument 
had  been  actually  signed  and  attested. 

3.  When  a  paper  is  not  intended  as  a 
willf  but  as  an  instrument  of  a  different 
nature,  if  it  cannot  operate  in  the  latter, 
it  may  in  the  former  character?  for  the 
form  does  not  affect  ite  tiUe  to  probate, 
provided  it  u  to  cany  into  effect  the  in- 
tention of  the  deceased  after  death. 
Ma9terman  v.  Maberly»  103 


7.  A  win  being  executed  in  duplicate,  one 
part  of  which  was  proved  to  have  been 
in,  and  was  never  traced  out  of,  the  de- 
ceased's possession,  and  was  not  found 
at  his  death,  the  prima  fade  presump- 
tions  are?  first,  that  the  testator  destroy- 
ed the  part  in  his  own  possession?  and 
second — (if  the  first  be  not  repelled), 
that  he  intended  thereby  to  revoke  the 
duplicate  not  in  his  possession.  The 
deceased  pronounced  dead  intestate. 
Cohm  V.  Frater  and  othtrt.  1 13 

8.  The  prima  fade  presumption,  that  the 
deceased  revoked  a  will,  which  was  in 
his  own  possession,  but  is  either  not 
found  at  all  at  his  death,  or  is  found  can- 
celled? and  the  prima  fade  legal  conse- 
quence that  a  duplicate,  not  in  his  pos- 
session, is  revoked  thereby,  may  be  re- 
butted by  a  strong  combination  of 
circumstances  leading  to  a  moral  convic- 
tion, or  direct  positive  evidence.      Und, 

9.  In  order  to  rebut  a  presumption  of  law, 
(e.  g.  as  to  the  destruction  of  a  w'dl  by  a 
testator),  declarations  unsupported  hy 
circumstances  strongly  marking  their 
sincerity,  and  confirming  their  proba- 
bility (especially  where  their  stringency 
depends  on  the  exact  words  of  a  casual 
expression),  cannot  safely  be  retied  on. 

ibid, 

10.  Declarations,  coupled  and  consistent 
with  conduct  and  acta,  are  of  weight  in 
proof  of  intention,  so  are  those  not  de- 
pending on  the  precise  words  of  a  par- 
ticular expression,  but  on  the  tenor  of 
an  extended  conversation,  cHipecially  if 
not  liable  to  the  suspicion  of  insincerity! 
still  more  if  repeatedly  made  in  confi- 
dential communications.  iM. 

11.  A  second  marriage  and  the  birth  of  is- 
sue b  not  a  revocation  of  a  will  made  in 
favour  of  the  children  of  a  former  mar- 
riage and  an  illegitimate  child,  where 
the  second  wife  has  some  real  property 
settled  on  her  issue  under  her  frther's 
will,  and  where  the  deceased  had  pos- 
session and  full  knowledfi%  of  the  exi^ 
ence  of  such  a  wilL    jAneon  v.  Wdh. 
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